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United  States  Court  of  Appeals  for  the 
District  of  Columbia 


a.  District  Court  of  the  United  States  for  the 

District  of  Columbia 

Equity  No.  57808 

Andrew  Panagopoulos,  Tom  Arthur,  James  Speros, 

Plaintiffs , 

v. 

George  L.  Goodacre,  Defendant 

United  States  of  America, 

District  of  Columbia,  ss: 

BE  IT  REMEMBERED,  that  in  the  District  Court  of  the  j 
United  States  for  the  District  of  Columbia,  at  the 
City  of  Washington,  in  said  District,  at  the  times 
hereinafter  mentioned,  the  following  papers  were 
filed  and  proceedings  had,  in  the  above-entitled 
cause,  to  wit : 

1  Amended  Bill  of  Complaint 

Filed  January  25  1936 

In  the  Supreme  Court  of  the  District  of  Columbia 

Holding  an  Equity  Court  ! 

No.  57,808 

Andrew  Panagopoulos,  930  9th  Street,  N.  W.,  Tom  Arthur 
1905  Pennsylvania  Avenue,  N.  W.,  James  Speros,  1133 
14th  Street,  N.  W.,  Plaintiffs 

v. 

George  L.  Goodacre,  935  9th  Street,  N.  W.,  Carl  W.  Dilli, 
Marian  C.  Williams  Edith  L.  Dilli,  all  of  7617  Morn- 
ingside  Drive,  N.  W.,  Defendants 

The  amended  bill  of  complaint  of  Andrew  Panagopoulos, 
Tom  Arthur  and  James  Speros,  filed  by  leave  of  court  first 
had  and  obtained,  respectfully  shows  to  the  court  as  fol¬ 
lows: 
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1.  That  they  are  citizens  of  the  United  States  and  resi¬ 
dents  of  the  District  of  Columbia  and  bring  this  suit  in 
their  own  right. 

2.  That  the  defendants,  George  L.  Goodacre,  Carl  W. 
Dilli,  Marian  C.  Williams  and  Edith  L.  Dilli  are  citizens  of 
the  United  States  and  residents  of  the  District  of  Colum¬ 
bia  and  are  sued  in  their  own  right. 

3.  That  on,  to  wit,  March  10,  1924,  the  plaintiffs  entered 
into  an  agreement  for  the  purchase  from  the  defendant  of 
the  business  known  as  Goodacre ’s  Lunch,  located  at  Ninth 
Street  and  New  York  Avenue,  Northwest,  Washington,  D. 

C. ,  for  the  price  of  $25,000.00  and  the  defendant  by  said 
contract  promised  and  agreed  “not  to  open  up  or  cause  to 

be  opened  up  or  enter  into  the  lunchroom  business 
2  within  a  radius  of  three  squares  or  blocks  from  the 
business  which  he  is  now  agreeing  to  sell,  except  the 
business  that  he  now  owns  at  921  Ninth  Street,  N.  W.”; 
that  by  bill  of  sale  dated,  to  wit,  March  13,  1924,  the  de¬ 
fendant,  George  L.  Goodacre  and  his  wife,  Sarah  Goodacre, 
bargained  and  sold  the  lunchroom  business  located  at 
Ninth  Street  and  New  York  Avenue,  N.  W.,  Washington, 

D.  C.,  to  the  plaintiffs  upon  the  express  consideration  of 
$25,000.  said  bill  containing  the  following  covenant:  “It 
is  further  specifically  understood,  agreed  and  guaranteed 
by  the  seller  that  he  will  not  open  up  or  cause  to  be  opened 
up  or  enter  into  the  lunchroom  or  restaurant  business 
within  a  radius  of  three  squares  or  blocks  from  the  busi¬ 
ness  he  is  now  selling,  either  as  an  individual,  firm  or  cor¬ 
poration  directly  or  indirectly,  except  the  business  which 
he  now  owrns  and  operates  at  921  Ninth  Street,  Northwest, 
in  the  name  of  the  W.  B.  &  A.  Buffet  Lunch”. 

4.  That  the  defendant,  George  L.  Goodacre,  became  the 
owner  of  premises  known  as  945  Ninth  Street,  N.  W., 
Washington,  D.  C.,  and  subsequent  thereto,  in  or  about  the 
month  of  November,  1933,  a  restaurant  known  as  “Counter 
Lunch”  wras  opened  on  the  first  floor  of  said  premises 
within  a  radius  of  three  squares  or  blocks  from  the  busi¬ 
ness  purchased  by  the  plaintiffs,  in  the  name  of  defendant, 
Carl  W.  Dilli,  which  restaurant  is  now  in  operation. 

5.  That  said  defendant,  Carl  W.  Dilli,  is  the  son-in-law 
of  the  defendant,  George  L.  Goodacre,  said  Dilli  having 
married  defendant,  Edith  L.  Dilli,  defendant  Goodacre ’s 
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daughter;  that  the  plaintiffs  are  informed  and  believe  and 
on  such  belief  aver,  and  upon  the  trial  of  this  cause  will 
offer  testimony  tending  to  prove  that  the  defendant,  Good- 
acre  is  directly  or  indirectly  engaged  in  the  operation  of 
said  Counter  Lunch  and  is  the  beneficial  owner  thereof  and 
caused  said  Counter  Lunch  to  be  opened  up,  all  in  violation 
of  the  covenant  hereinbefore  mentioned,  and  that 

3  the  defendant,  Carl  W.  Dilli,  is  operating  said  Coun¬ 
ter  Lunch  as  agent  or  employee  of  defendant  George 

L.  Goodacre  or  is  permitting  his  name  to  be  used  as  the 
ostensible  but  not  real  owner  of  the  said  Counter  Lunch. 

6.  That  in  or  about  the  month  of  June,  1933,  a  restau¬ 
rant  known  as  “Lighthouse  Lunch”  was  opened  at  742 
Ninth  Street,  Northwest,  Washington,  D.  C.,  within  a  ra¬ 
dius  of  three  squares  or  blocks  from  the  business  purchased 
by  the  plaintiffs,  which  said  “Lighthouse  Lunch”  is  op¬ 
erated  by  defendants,  Marian  C.  Williams  and  Edith  L. 
Dilli. 

7.  That  the  defendant,  Edith  L.  Dilli,  is  the  daughter  of 
the  defendant,  George  L.  Goodacre;  that  the  defendant, 
Marian  C.  Williams  has  been  adopted  by  the  defendant, 
George  L.  Goodacre  or  is  treated  as  his  daughter  and  is 
known  and  recognized  as  such;  that  the  plaintiffs  are  in¬ 
formed  and  believe  and  on  such  belief  aver,  and  upon  the 
trial  of  this  cause  will  offer  testimony  tending  to  prove 
that  said  defendant,  George  L.  Goodacre  is  directly  or  in¬ 
directly  engaged  in  the  operation  of  the  said  Lighthouse 
Lunch  and  is  the  beneficial  owner  thereof,  in  violation  of 
the  aforesaid  covenant,  and  that  the  defendants,  Edith  L. 
Dilli  and  Marian  C.  Williams  and  each  of  them  are  oper¬ 
ating  the  said  Lighthouse  Lunch  as  the  agents  or  employees 
of  the  defendant,  George  L.  Goodacre  or  are  permitting 
their  names  to  be  used  as  the  ostensible  but  not  real  owners 
of  said  Lighthouse  Lunch. 

8.  That  at  the  time  the  plaintiffs  purchased  the  said  bus¬ 
iness  at  Ninth  Street  and  New  York  Avenue,  the  value  of 
the  equipment  and  personal  property  contained  therein  did 
not  exceed  the  sum  of  $1,000.  and  that  the  sum  of  $24,000. 
paid  in  addition  thereto  represented  the  cost  to  the  plain¬ 
tiffs  of  the  good  will  of  the  business ;  that  said  good  will  has 

been  greatly  damaged  by  reason  of  the  matters  and 

4  things  in  the  foregoing  amended  bill  alleged  and  the 
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plaintiffs  aver  that  they  have  lost  a  considerable  number 
of  customers  to  the  business  operated  by  defendant  Carl 
W.  Dilli  at  945  Ninth  Street,  N.  W.  and  to  the  business 
operated  by  the  said  defendants  Edith  L.  Dilli  and  Marian 
C.  Williams  at  742  Ninth  Street,  N.  W. 

Wherefore  the  premises  considered,  plaintiffs  pray: 

I.  That  subpoenas  may  be  issued  requiring  the  defen¬ 
dants  and  each  of  them  to  appear  and  answer  the  exigen¬ 
cies  of  this  bill. 

II.  That  upon  final  hearing  of  this  cause,  a  decree  be 
entered  herein  adjudging  that  the  lunchroom  or  restaurant 
business  now  being  operated  in  premises  742  Ninth  Street, 
Northwest,  in  the  City  of  Washington,  District  of  Colum¬ 
bia  is  being  so  operated  in  violation  of  the  covenant  of  de¬ 
fendant,  George  L.  Goodacre,  described  in  Paragraph  3  of 
of  this  amended  bill  of  complaint  and  that  said  defendant 
be  permanently  enjoined  from  engaging  in  such  business 
at  said  address,  either  directly  or  indirectly,  so  long  as 
plaintiff  shall  operate  a  similar  business  at  Ninth  Street 
and  New  York  Avenue,  Northwest,  in  said  City  and  Dis¬ 
trict. 

III.  That  upon  final  hearing  of  this  cause  a  decree  be 
entered  herein  adjudging  that  the  lunchroom  or  restaurant 
business  now  being  operated  in  premises  945  Ninth  Street, 
Northwest,  in  the  City  of  Washington,  District  of  Columbia 
is  being  so  operated  in  violation  of  the  covenant  of  defen¬ 
dant,  George  L.  Goodacre,  described  in  Paragraph  3  of  this 
amended  bill  of  complaint  and  that  said  defendant  be  per¬ 
manently  enjoined  from  engaging  in  such  business  at  said 
address,  either  directly  or  indirectly,  so  long  as  plaintiff 
shall  operate  a  similar  business  at  Ninth  Street  and  New 
York  Avenue,  Northwest,  in  said  City  and  District. 

IV.  That  upon  a  final  hearing  of  this  cause,  the  defen¬ 
dant  Carl  W.  Dilli  may  be  permanently  enjoined 

5  from  engaging  in  the  lunchroom  or  restaurant  busi¬ 
ness  at  945  Ninth  Street,  N.  W.,  as  agent  or  em¬ 
ployee  of  defendant  George  L.  Goodacre  or  on  his  behalf 
while  the  plaintiffs  shall  operate  a  similar  business  at 
Ninth  Street  and  New  York  Avenue,  Northwest,  in  said 
City  and  District. 

V.  That  upon  final  hearing  of  this  cause,  the  defendants 
Edith  L.  Dilli  and  Marian  C.  Williams  and  each  of  them 
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may  be  permanently  enjoined  from  engaging  directly  or 
indirectly  in  the  lunchroom  or  restaurant  business  at  742 
Ninth  Street,  N.  W.,  as  the  agents  or  employees  of  the  de¬ 
fendant  George  L.  Goodacre  or  on  his  behalf  while  the 
plaintiffs  shall  operate  a  similar  business  at  Ninth  Street 
and  New  York  Avenue,  Northwest,  in  said  City  and  Dis¬ 
trict. 

VI.  That  upon  a  final  hearing  of  this  cause,  the  plain¬ 
tiffs  may  have  a  money  decree  for  the  damages  they  have 
sustained  by  reason  of  the  violation  of  the  restrictive  cove¬ 
nant  in  the  foregoing  amended  bill  of  complaint  alleged, 
said  damages  to  be  assessed  against  such  or  all  of  the  de¬ 
fendants  as  the  court  may  find  violated  or  participated  in 
or  caused  the  violation  of  said  restrictive  covenant. 

VII.  That  they  may  have  such  other  and  further  relief 
as  the  nature  of  the  case  may  seem  to  require  and  to  the 
court  appear  meet  and  proper. 

ANDREW  PANAGOPOULOS 
TOM  ARTHUR 
JAMES  SPEROS 

District  of  Columbia,  ss: 

Andrew  Panagopoulos,  Tom  Arthur  and  James  Speros, 
being  first  duly  sworn  according  to  law,  on  oath  depose  and 
say  that  they  have  read  the  foregoing  petition  by  them 
subscribed  and  know  the  contents  thereof  and  that  the  facts 
therein  stated  upon  their  personal  knowledge  are 
6  true  and  those  stated  upon  information  and  belief 
they  believe  to  be  true. 

ANDREW  PANAGOPOULOS 
TOM  ARTHUR 
JAMES  SPEROS 

Subscribed  and  sworn  to  before  me  this  24  day  of  Janu¬ 
ary,  1936 

PATRICE  RICE 

(Seal)  Notary  Public ,  D.  C. 

W.  CAMERON  BURTON 
GEORGE  C.  VOURNAS 

Attorneys  for  Plaintiffs 
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Ansiver  of  Defendant ,  George  L.  Goodacre  to  the 
Amended  Bill  of  Complaint. 

Filed  February  19  1936 

*  *  * 

The  answer  of  defendant,  George  L.  Goodacre,  to  the 
amended  bill  of  complaint  herein  filed  respectfully  repre¬ 
sents  to  the  Court  as  follows: 

1.  Defendant  has  neither  knowledge,  nor  information 
upon  which  to  predicate  a  belief,  as  to  whether  or  not  the 
plaintiffs  are  citizens  of  the  United  States  and,  if  said 
averment  is  deemed  to  be  material,  calls  for  strict  proof 
thereof.  Defendant  admits  the  plaintiffs  are  residents  of 
the  District  of  Columbia  and  that  they  bring  this  suit  in 
their  own  right. 

2.  The  defendant  admits  the  truth  of  the  averments 
contained  in  paragraph  tw^o  (2)  of  the  amended  bill  of 
complaint. 

3.  The  defendant  denies  that  the  agreement  of  March 
10,  1924,  contained  an  agreement  to  sell  only  the  business 
as  in  said  paragraph  three  (3)  of  the  amended  bill  of  com¬ 
plaint  alleged  but,  on  the  contrary,  said  defendant  avers 

that  the  agreement  of  March  10,  1924,  entered  into 

7  between  him  and  plaintiffs  provided  for  the  sale  of 
the  equipment,  stock  in  trade  and  business  then 

owmed  by  defendant  located  at  the  southwest  corner  of 
Ninth  Street  and  New  York  Avenue,  Northwest,  Washing¬ 
ton,  D.  C.,  and  that  the  consideration  for  said  sale  was  the 
sum  of  Twenty-five  Thousand  ($25,000.00)  Dollars  to  be 
paid  in  accordance  with  said  agreement  as  is  more  particu¬ 
larly  set  forth  in  Plaintiffs’  Exhibit  B  filed  herein;  the  de¬ 
fendant  further  admits  that  the  agreement  of  March  10, 
1924,  as  well  as  the  bill  of  sale  of  March  13,  1924,  contained 
the  covenant  set  forth  in  said  paragraph  three  (3)  of  the 
amended  bill  of  complaint. 

4.  The  defendant,  George  L.  Goodacre,  admits  he  pur¬ 
chased  the  fee  simple  title  to  real  estate  located  at  945 
Ninth  Street,  Northwest,  Washington,  D.  C. ;  that  at  the 
time  of  said  purchase  the  property  vras  occupied  by  a  lunch 
room  business  which  business  was  controlled  by  a  third 
party;  that  the  said  purchase  of  the  real  estate  made  by 
him  was  made  as  an  investment  and  subsequent  thereto 
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the  tenant  occupying  said  property  vacated  the  same  and 
the  defendant  in  seeking  a  new  tenant  therefor  offered  the 
premises  to  the  plaintiffs;  that  the  plaintiffs  declined  the 
offer  and  thereafter  defendant,  George  L.  Goodacre,  rented 
the  property  to  defendant,  Carl  W.  Dilli. 

5.  The  defendant  admits  Carl  W.  Dilli  is  his  son-in-law 
and  that  the  son-in-law  is  married  to  his  daughter  the  de¬ 
fendant,  Edith  L.  Dilli ;  defendant  denies  that  he  is  directly 
or  indirectly  engaged  in  the  operation  of  the  “Counter 
Lunch,,)  and  he  further  denies  that  he  is  the  beneficial 
owner  of  said  business,  and  as  well  he  denies  that  he  caused 
to  be  opened  the  business  of  said  “Counter  Lunch”.  De¬ 
fendant  avers  that  he  has  no  interest  and  never  has  had 
anv  interest  in  the  business  of  said  “Counter  Lunch”;  and 
he  further  denies  violation  of  the  covenant  referred  to  in 

paragraph  five  (5)  of  the  amended  bill  of  complaint 
8  as  therein  alleged.  Defendant  denies  that  Carl  W. 

Dilli  is  operating  said  “Counter  Lunch”  as  his  agent 
or  employee;  and  he  denies  all  other  statements  contained 
in  said  paragraph  five  (5). 

6.  Defendant  is  advised  that  the  averment  contained  in 
paragraph  six  (6)  of  the  amended  bill  of  complaint  is  an 
averment  immaterial  to  him,  and  that  because  thereof  he  is 
not  required  to  make  answer  thereto. 

7.  Defendant  denies  that  Marian  C.  Williams  is  his 
adopted  daughter.  He  further  denies  that  he  is  directly  or 
indirectly  engaged  in  the  operation  of  “The  Lighthouse” 
described  in  the  seventh  (7)  paragraph  of  the  amended  bill 
of  complaint  as  the  “Lighthouse  Lunch”;  and  he  further 
denies  that  he  is  the  beneficial  owner  of  said  business,  and 
as  well  denial  is  made  of  the  averment  that  the  covenant 
referred  to  in  said  seventh  (7)  paragraph  of  the  amended 
bill  of  complaint  has  been  violated  by  defendant;  he  denies 
that  the  defendants,  Edith  L.  Dilli  and  Marian  C.  Wil¬ 
liams,  and  each  of  them,  are  operating  the  said  business 
as  his  agents  or  employees;  and  he  further  denies  the  re¬ 
maining  averments  contained  in  said  paragraph. 

8.  Defendant  denies  the  truth  of  all  of  the  averments 
contained  in  paragraph  eight  (8)  of  the  amended  bill  of 
complaint. 


8  GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOTJLOS,  ET  AL. 


Wherefore,  having  fully  answered  the  defendant  prays 
that  the  amended  bill  of  complaint  herein  filed  be  dismissed 
and  that  he  be  hence  discharged  with  his  costs. 

GEORGE  L.  GOODACRE 

WILLIAM  J  BURROWS 
JOSEPH  A.  RAFFERTY 
Attorneys  for  Defendant, 

George  L.  Goodacre. 

District  of  Columbia,  ss: 

George  L.  Goodacre,  being  first  duly  sworn  according  to 
law,  on  oath,  deposes  and  says  that  he  has  read  the 
9  foregoing  and  annexed  answer  by  him  subscribed; 

that  he  verily  believes  the  facts  and  things  therein 
stated  to  be  true. 

GEORGE  L.  GOODACRE 
sworn  to  before  me  this  17th  day  of  Feb- 

CHAS  W  PECKHAM 
Notary  Public,  D.  C. 


Decree 

Filed  May  19  1936 

#  *  # 

This  cause  came  on  to  be  heard  at  this  term,  and  there¬ 
upon,  upon  consideration  thereof,  it  is,  this  19th  day  of 
May,  1936,  ADJUDGED  ORDERED  and  DECREED,  as 
follows : 

1.  That  defendant,  George  L.  Goodacre,  be,  and  hereby 
is  perpetually  enjoined  from  conducting  or  operating  the 
Lunch  Room  or  restaurant  known  as  Counter  Lunch,  lo¬ 
cated  in  premises  No.  945  Ninth  Street,  Northwest,  in  the 
City  of  Washington,  District  of  Columbia,  or  any  other 
lunch  room  or  restaurant  in  said  premises,  either  person¬ 
ally,  or  by  or  through  any  agent,  servant  or  employee  of 
said  defendant,  and  defendants,  Carl  W.  Dilli  and  Marian 
C.  Williams  are  hereby  perpetually  enjoined  from  con- 


Subscribed  and 
ruary,  1936. 

(Seal) 
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tinuing  the  operation  of  said  Counter  Lunch,  or  any  other 
restaurant  or  lunch  room  in  said  premises,  for  or  on  behalf 
of  said  George  L.  Goodacre,  so  long  as  plaintiffs,  their  per¬ 
sonal  representatives  or  assigns,  shall  continue  to  oper¬ 
ate  a  restaurant  or  lunch  room  in  premises  No.  930  Ninth 
Street,  Northwest,  in  said  City  and  District. 

2.  That  this  cause  be,  and  the  same  hereby  is  referred 

to  the  Auditor  of  this  Court,  to  take  such  testimony 
10  as  may  be  adduced  before  said  Auditor  concerning 
the  damages,  if  any,  suffered  by  the  plaintiffs  by  rea¬ 
son  of  the  violation  by  the  defendant,  George  L.  Goodacre, 
of  the  covenant  entered  into  by  him  and  Sarah  Goodacre, 
his  wife,  with  the  plaintiffs,  wherein  the  said  George  L. 
Goodacre  covenanted  not  to  open  up  or  cause  to  be  opened 
up  or  enter  into  the  lunch  room  or  restaurant  business 
within  a  radius  of  three  squares  or  blocks  from  the  busi¬ 
ness  at  Ninth  Street  and  New  York  Avenue,  Northwest, 
sold  by  George  L.  Goodacre  to  the  plaintiffs,  either  as  an 
individual,  firm  or  corporation,  directly  or  indirectly  ex¬ 
cept  the  business  owned  by  the  said  George  L.  Goodacre 
located  at  premises  933  Ninth  Street,  Northwest,  which 
covenant  the  Court  adjudges  and  decrees  to  have  been  vio¬ 
lated  by  said  George  L.  Goodacre,  and  the  said  Auditor  is 
hereby  directed  to  report  his  findings  and  recommenda¬ 
tions  to  this  Court,  and  jurisdiction  is  retained  for  such 
further  order  or  decree  as  may  be  proper,  upon  the  com¬ 
ing  in  of  such  Auditor’s  Report. 

3.  That  the  plaintiffs,  having  failed  to  prove  that  the 
restaurant  or  lunch  room  conducted  at  742  Ninth  Street, 
Northwest,  in  the  District  of  Columbia,  and  known  as  the 
Light  House  Lunch,  has  been  or  is  being  conducted  in  vio¬ 
lation  of  the  agreement  or  covenant  mentioned  in  para¬ 
graph  2  of  this  Decree,  are  entitled  to  no  relief  as  to  the 
past  or  continued  operation  of  said  Light  House  Lunch,  or 
as  against  defendant,  Edith  L.  Dilli,  as  to  whom  the  bill  of 
complaint  is  dismissed. 

By  the  Court: 

JENNINGS  BAILEY 
Justice 


I 
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From  as  much  of  the  foregoing  decree  as  grants  an  in¬ 
junction  the  defendants,  other  than  the  said  Edith  L.  Dilli, 
note  an  appeal  to  the  United  States  Court  of  Ap- 
11  peals  for  the  District  of  Columbia,  and  the  amount 
of  the  undertaking  for  costs  on  said  appeal  is  fixed 
at  $100.00,  or  $50.00  Cash,  and  to  act  as  a  supersedeas  also 
at  $3500.00. 

JENNINGS  BAILEY 
Justice 


Order 

Filed  July  13  1937 

•  i  #  * 

Upon  consideration  of  the  suggestion  of  death  filed 
herein  and  it  appearing  to  the  court  that  Thomas  Arthur, 
one  of  the  plaintiffs  herein,  has  died  and  it  further  appear¬ 
ing  to  the  court  that  Jean  Athanasopoulos  is  the  duly  ap¬ 
pointed  and  qualifieid  administratrix  of  his  estate,  it  is  by 
the  Court,  this  13th  day  of  July,  1937, 

ORDERED  that  Jean  Athanasopoulos,  administratrix 
of  the  estate  of  Thomas  Arthur,  deceased,  be  and  she  hereby 
is  substituted  as  party  plaintiff  in  the  place  and  stead  of 
the  said  Thomas  Arthur. 

•By  the  Court: 

JOSEPH  W  COX 
Justice 

No  objection: 

GEO.  FRANCIS  WILLIAMS 
Attorney  for  deft .  Goodacre. 
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15  Report  of  the  Auditor 

To  the  District  Court  of  the  United  States 
for  the  District  of  Columbia: 

The  Auditor,  to  whom  the  above-entitled  cause  was  re¬ 
ferred,  by  decree  of  May  19, 1936,  hereinafter  set  forth,  re¬ 
spectfully  reports,  as  follows: 

1.  This  is  a  bill  for  an  injunction  and  for  a  money  decree 
for  the  damages  sustained  by  the  plaintiffs  by  reason  of 
the  breach  by  the  defendants  of  an  agreement  not  to  en¬ 
gage  in  the  lunch  room  or  restaurant  business  within  three 
squares  of  the  business  at  Ninth  Street  and  New  York  Ave¬ 
nue,  Northwest,  in  the  City  of  Washington,  sold  by  the  de¬ 
fendant  George  L.  Goodacre  to  the  plaintiffs. 

2.  The  averments  of  the  amended  bill,  filed  January  25, 
1936,  are  as  follows: 

3.  That  on,  to  wit,  March  10,  1924,  the  plaintiffs  entered 
into  an  agreement  for  the  purchase  from  the  defendant  of 
the  business  known  as  Goodacre ’s  Lunch,  located  at  Ninth 
Street  and  New  York  Avenue,  Northwest,  Washington,  D. 
C.,  for  the  price  of  $25,000.00  and  the  defendant  by  said 
contract  promised  and  agreed  “not  to  open  up  or  cause  to 
be  opened  up  or  enter  into  the  lunchroom  business  within 
a  radius  of  three  squares  or  blocks  from  the  business  which 
he  is  now  agreeing  to  sell,  except  the  business  that  he  now 
owns  at  921  Ninth  Street,  N.  W.”;  that  by  bill  of  sale  dated, 
to  wit,  March  13,  1924,  the  defendant  George  L.  Goodacre 

and  his  wife,  Sarah  Goodacre,  bargained  and  sold  the 

16  lunchroom  business  located  at  Ninth  Street  and  New 
York  Avenue,  N.  W.,  Washington,  D.  C.,  to  the  plain¬ 
tiffs  upon  the  express  consideration  of  $25,000,  said  bill 
containing  the  following  covenant:  “It  is  further  specifi¬ 
cally  understood ,  agreed  and  guaranteed  by  the  seller  that 
he  will  not  open  up  or  cause  to  be  opened  up  or  enter  into 
the  lunchroom  or  restaurant  business  within  a  radius  of 
three  squares  or  blocks  from  the  business  he  is  now  selling , 
either  as  an  individual ,  firm  or  corporation ,  directly  or  in¬ 
directly,  except  the  business  which  he  now  owns  omd  oper¬ 
ates  at  921  Ninth  Street,  Northwest ,  in  the  name  of  W.  B. 
<&  A.  Buffet  Lunch”. 

4.  That  the  defendant,  George  L.  Goodacre,  became  the 
owner  of  premises  known  as  945  Ninth  Street,  N.  W.  Wash- 
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ington,  D.  C.,  and  subsequent  thereto,  in  or  about  the 
month  of  November,  1933,  a  restaurant  known  as  “Coun¬ 
ter  Lunch”  was  opened  on  the  first  floor  of  said  premises 
within  a  radius  of  three  squares  or  blocks  from  the  business 
purchased  by  the  plaintiffs,  in  the  name  of  defendant,  Carl 
W.  Dilli,  which  restaurant  is  now  in  operation. 

5.  That  said  defendant,  Carl  W.  Dilli,  is  the  son-in-law 
of  the  defendant,  George  L.  Goodacre,  said  Dilli  having 
married  defendant,  Edith  L.  Dilli,  defendant  Goodacre ’s 
daughter;  that  the  plaintiffs  are  informed  and  believe  and 
on  such  belief  aver,  and  upon  the  trial  of  this  cause  will 
offer  testimony  tending  to  prove  that  the  defendant,  Good- 
acre  is  directly  or  indirectly  engaged  in  the  operation  of 
said  Counter  Lunch  and  is  the  beneficial  owner  thereof  and 
caused  said  Counter  Lunch  to  be  opened  up,  all  in  violation 
of  the  covenant  hereinbefore  mentioned,  and  that  the  de¬ 
fendant,  Carl  W.  Dilli,  is  operating  said  Counter  Lunch  as 
agent  or  employee  of  defendant  George  L.  Goodacre  or  is 
permitting  his  name  to  be  used  as  the  ostensible  but  not 
real  owner  of  the  said  Counter  Lunch. 

6.  That  in  or  about  the  month  of  June,  1933,  a  restaurant 
known  as  “Lighthouse  Lunch”  was  opened  at  742  Ninth 
Street,  North-west,  Washington,  D.  C.,  within  a  radius  of 
three  squares  or  blocks  from  the  business  purchased  by 
the  plaintiffs,  which  said  “Lighthouse  Lunch”  is  operated 
by  defendants,  Marian  C.  Williams  and  Edith  L.  Dilli. 

7.  That  the  defendant,  Edith  L.  Dilli,  is  the  daughter  of 
the  defendant,  George  L.  Goodacre;  that  the  defendant, 
Marian  C.  Williams  has  been  adopted  by  the  defendant, 
George  L.  Goodacre  or  is  treated  as  his  daughter  and  is 

known  and  recognized  as  such;  that  the  plaintiffs 
17  are  informed  and  believe  and  on  such  belief  aver, 

and  upon  the  trial  of  this  cause  will  offer  testimony 
tending  to  prove  that  said  defendant,  George  L.  Goodacre 
is  directly  or  indirectly  engaged  in  the  operation  of  the 
said  Lighthouse  Lunch  and  is  the  beneficial  owner  thereof, 
in  violation  of  the  aforesaid  covenant,  and  that  the  defen¬ 
dants,  Edith  L.  Dilli  and  Marion  C.  Williams  and  each  of 
them  are  operating  the  said  Lighthouse  Lunch  as  the 
agents  or  employees  of  the  defendant,  George  L.  Goodacre 
or  are  permitting  their  names  to  be  used  as  the  ostensible 
but  not  real  owners  of  said  Lighthouse  Lunch. 
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8.  That  at  the  time  the  plaintiffs  purchased  the  said  busi¬ 
ness  at  Ninth  Street  and  New  York  Avenue,  the  value  of 
the  equipment  and  personal  property  contained  therein  did 
not  exceed  the  sum  of  $1,000.  and  that  the  sum  of  $24,000 
paid  in  addition  thereto  represented  the  cost  to  the  plain¬ 
tiffs  of  the  good  will  of  the  business;  that  said  good  will 
has  been  greatly  damaged  by  reason  of  the  matters  and 
things  in  the  foregoing  amended  bill  alleged  and  the  plain¬ 
tiffs  aver  that  they  have  lost  a  considerable  number  of 
customers  to  the  business  operated  by  defendant  Carl  W. 
Dilli  at  945  Ninth  Street,  N.  W.  and  to  the  business  oper¬ 
ated  by  the  said  defendants  Edith  L.  Dilli  and  Marian  C. 
Williams  at  742  Ninth  Street,  N.  W. 

2.  In  his  answer  to  the  amended  bill,  the  defendant 
George  L.  Goodacre  stated  inter  alia,  as  follows: 

3.  The  defendant  denies  that  the  agreement  of  March  10, 
1924,  contained  an  agreement  to  sell  only  the  business  as 
in  said  paragraph  three  (3)  of  the  amended  bill  of  com¬ 
plaint  alleged  but,  on  the  contrary,  said  defendant  avers 
that  the  agreement  of  March  10, 1924,  entered  into  between 
him  and  plaintiffs  provided  for  the  sale  of  the  equipment, 
stock  in  trade  and  business  then  owned  by  defendant  lo¬ 
cated  at  the  southwest  corner  of  Ninth  Street  and  New 
York  Avenue,  Northwest,  Washington,  D.  C.,  and  that  the 
consideration  for  said  sale  was  the  sum  of  Twenty-five 
Thousand  ($25,000.00)  Dollars  to  be  paid  in  accordance 
with  said  agreement  as  is  more  particularly  set  forth  in 
Plaintiffs’  Exhibit  B  filed  herein;  the  defendant  further 
admits  that  the  agreement  of  March  10,  1924,  as  well 
as  the  bill  of  sale  of  March  13, 1924 ,  contained  the  covenant 
set  forth  in  said  paragraph  three  ( 3 )  of  the  amended  bill 
of  complaint. 

4.  The  defendant,  George  L.  Goodacre,  admits  he  pur¬ 
chased  the  fee  simple  title  to  real  estate  located  at  945 
Ninth  Street,  Northwest,  Washington,  D.  C.;  that  at  the 
time  of  said  purchase  the  property  was  occupied  by  a  lunch 

room  business  which  business  was  controlled  by  a 
18  third  party ;  that  the  said  purchase  of  the  real  estate 
made  by  him  was  made  as  an  investment  and  sub¬ 
sequent  thereto  the  tenant  occupying  said  property  va¬ 
cated  the  same  and  the  defendant  in  seeking  a  new  tenant 
therefor  offered  the  premises  to  the  plaintiffs;  that  the 
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plaintiffs  declined  the  offer  and  thereafter  defendant, 
George  L.  Goodacre,  rented  the  property  to  defendant 
Carl  W.  Dilli. 

5.  The  defendant  admits  Carl  W.  Dilli  is  his  son-in-law 
and  that  the  son-in-law  is  married  to  his  daughter  the  de¬ 
fendant,  Edith  L.  Dilli;  defendant  denies  that  he  is  directly 
or  indirectly  engaged  in  the  operation  of  the  “Counter 
Lunch”,  and  he  further  denies  that  he  is  the  beneficial 
owner  of  said  business,  and  as  well  he  denies  that  he 
caused  to  be  opened  the  business  of  said  “Counter  Lunch”. 
Defendant  avers  that  he  has  no  interest  and  never  has  had 
any  interest  in  the  business  of  said  “Counter  Lunch”; 
and  he  further  denies  violation  of  the  covenant  referred  to 
in  paragraph  five  (5)  of  the  amended  bill  of  complaint  as 
therein  alleged.  Defendant  denies  that  Carl  W.  Dilli  is 
operating  said  “Counter  Lunch”  as  his  agent  or  employee; 
and  he  denies  all  other  statements  contained  in  said  para¬ 
graph  five  (5). 

6.  Defendant  is  advised  that  the  averment  contained  in 
paragraph  six  (6)  of  the  amended  bill  of  complaint  is  an 
averment  immaterial  to  him,  and  that  because  thereof  he 
is  not  required  to  make  answer  thereto. 

7.  Defendant  denies  that  Marian  C.  Williams  is  his 
adopted  daughter.  He  further  denies  that  he  is  directly 
or  indirectly  engaged  in  the  operation  of  “The  Light¬ 
house”  described  in  the  seventh  (7)  paragraph  of  the 
amended  bill  of  complaint  as  the  “Lighthouse  Lunch”; 
and  he  further  denies  that  he  is  the  beneficial  owner  of 
said  business,  and  as  well  denial  is  made  of  the  averment 
that  the  covenant  referred  to  in  said  seventh  (7)  para¬ 
graph  of  the  amended  bill  of  complaint  has  been  violated 
by  defendant;  he  denies  that  the  defendants,  Edith  L.  Dilli 
and  Marian  C.  Williams,  and  each  of  them,  are  operating 
the  said  business  as  his  agents  or  employees;  and  he  fur¬ 
ther  denies  the  remaining  averments  contained  in  said 
paragraph. 

S.  Defendant  denies  the  truth  of  all  of  the  averments 
contained  in  paragraph  eight  (8)  of  the  amended  bill  of 
complaint. 

3.  A  similar  answer  was  filed  by  the  defendants  Carl  W. 
Dilli,  Marian  C.  Williams  and  Edith  L.  Dilli. 


GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOTJLOS,  ET  AL.  17 

4.  The  cause  coming  on  to  be  heard,  the  Court,  after 
hearing  certain  testimony,  entered  said  decree  of  May  19, 
1936,  reading  as  follows: 

19  This  cause  came  on  to  be  heard  at  this  term,  and 
thereupon,  upon  consideration  thereof,  it  is,  this 
19th  day  of  May,  1936,  ADJUDGED,  ORDERED  and  DE¬ 
CREED,  as  follows: 

1.  That  defendant,  George  L.  Goodacre,  be,  and  hereby 
is  perpetually  enjoined  from  conducting  or  operating  the 
Lunch  Room  or  restaurant  known  as  Counter  Lunch,  lo¬ 
cated  in  premises  No.  945  Ninth  Street,  Northwest,  in  the 
City  of  Washington,  District  of  Columbia,  or  any  other 
lunch  room  or  restaurant  in  said  premises,  either  person¬ 
ally,  or  by  or  through  any  agent,  servant  or  employee  of 
said  defendant,  and  defendants,  Carl  W.  Dilli  and  Marian 
C.  Williams  are  hereby  perpetually  enjoined  from  contin¬ 
uing  the  operation  of  said  Counter  Lunch,  or  any  other  res¬ 
taurant  or  lunch  room  in  said  premises,  for  or  on  behalf  of 
said  George  L.  Goodacre,  so  long  as  plaintiffs,  their  per¬ 
sonal  representatives  or  assigns,  shall  continue  to  operate 
a  restaurant  or  lunch  room  in  premises  No.  930  Ninth 
Street,  Northwest,  in  said  City  and  District. 

2.  That  this  cause  he,  and  the  same  hereby  is  referred  to 
the  Auditor  of  this  Court,  to  take  such  testimony  as  may 
he  adduced  before  said  Auditor  concerning  the  damages, 
if  any,  suffered  by  the  plaintiffs  by  reason  of  the  violation 
by  the  defendant,  George  L.  Goodacre,  of  the  covenant  en¬ 
tered  into  by  him  and  Sarah  Goodacre,  his  wife,  with  the 
plaintiffs,  wherein  the  said  George  L.  Goodacre  covenanted 
not  to  open  up  or  cause  to  be  opened  up  or  enter  into  the 
lunch  room  or  restaurant  business  ivitliin  a  radius  of  three 
squares  or  blocks  from  the  business  at  Ninth  Street  and 
New  York  Avenue,  Northwest,  sold  by  George  L.  Goodacre 
to  the  plaintiffs,  either  as  an  individual,  firm  or  corpora¬ 
tion,  directly  or  indirectly,  except  the  business  owned  by 
the  said  George  L.  Goodacre  located  at  premises  933  Ninth 
Street,  Northwest,  which  covenant  the  Court  adjudges  and 
decrees  to  have  been  violated  by  said  George  L.  Goodacre, 
and  the  said  Auditor  is  hereby  directed  to  report  his  find¬ 
ings  and  recommendations  to  this  Court,  and  jurisdiction 
is  retained  for  such  further  order  or  decree  as  may  be 
proper,  upon  the  coming  in  of  such  Auditor’s  Report. 
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3.  That  the  plaintiffs,  having  failed  to  prove  that  the  res¬ 
taurant  or  lunch  room  conducted  at  742  Ninth  Street, 
Northwest,  in  the  District  of  Columbia,  and  known  as  the 
Light  House  Lunch,  has  been  or  is  being  conducted  in  vio¬ 
lation  of  the  agreement  or  covenant  mentioned  in  para¬ 
graph  2  of  this  Decree,  are  entitled  to  no  relief  as  to  the 
past  or  continued  operation  of  said  Light  House  Lunch,  or 
as  against  defendant,  Edith  L.  Dilli,  as  to  whom  the  bill  of 
complaint  is  dismissed. 

5.  In  pursuance  of  the  reference,  supra,  the  Auditor  put 
the  case  down  for  hearing  on  Wednesday,  June  30, 1937,  at 

2:30  o’clock,  P.  M.,  at  his  office  in  the  Court  House, 
20  giving  due  notice  thereof  to  counsel  for  the  respec¬ 
tive  parties;  and  at  the  time  and  place  appointed 
for  said  hearing,  the  Auditor  proceeded  with  the  hearing 
and  took  testimony  touching  the  subject-matter  of  the  ref¬ 
erence.  Further  hearings  were  held,  pursuant  to  adjourn¬ 
ment,  on  July  19,  July  20,  August  2,  August  3,  August  4, 
August  5,  October  21,  and  November  22,  1937,  and  on  Jan¬ 
uary  7,  193S,  when  the  hearings  were  concluded.  The  pro¬ 
ceedings  and  the  testimony  taken  at  said  hearings  were 
s  ton  ©graphically  reported,  and  a  transcript  thereof,  con¬ 
sisting  of  10  volumes,  containing  864  pages,  in  typewriting, 
is  filed  herewith,  together  with  all  exhibits  and  papers  sub¬ 
mitted  in  connection  with  said  testimonv. 

6.  At  the  conclusion  of  said  hearings,  counsel  for  the 
parties  were  heard  in  oral  argument  upon  the  questions  in¬ 
volved;  and  counsel  have  since  submitted  memorandums  to 
the  Auditor  in  support  of  their  respective  contentions, 
which  have  been  read  and  duly  considered. 

7.  Counsel  for  plaintiffs,  at  the  outset  of  the  hearings, 
(See  Record  of  hearings,  Yol.  1,  pp.  2,  3),  submitted  to  the 
Auditor  a  statement  of  plaintiffs’  claim,  (with  two  exhibits 
attached  thereto,  marked  “Exhibit  A”  and  “Exhibit  R”) ; 
said  statement  being  marked  “filed  with  Auditor  June  3, 
1937.  A.  L.  S.” 

8.  Thereupon,  to  prove  the  damages  sustained  by  them 
by  reason  of  the  violation  by  defendant  George  L.  Good- 
acre  of  the  covenant  quoted  in  paragraph  3  of  their  bill, 
supra,  and  in  the  foregoing  decree,  the  plaintiffs  called  as 
a  witness,  one  Charles  Charuhas,  a  business  broker,  who 
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testified,  in  substance,  as  follows:  (See  Record  of  Hear¬ 
ings  before  Auditor,  Vol.  1,  p.  6-11) 

21  That  as  a  business  broker  he  had  dealt  in  the  pur¬ 
chase  and  sale  of  lunch  rooms  and  restaurants  in  the 

City  of  Washington;  that  as  a  business  broker  directly  he 
opened  an  office  a  year  and  a  half  ago,  and  that  before  that 
time  he  was  in  the  lunch  room  business  in  the  District  of 
Columbia,  in  and  out,  about  35  or  40  years ;  that  before  he 
opened  his  office  as  business  broker  he  had  bought  and  sold 
and  kept  places  for  a  while  and  run  them  himself,  and  sold 
them;  that  altogether,  up  to  date,  he  had  bought  or  sold 
“maybe  30  or  40  places ”;  that  he  is  acquainted  with  the 
lunch  room  at  Ninth  and  New  York  Avenue,  operated  by 
Mr.  Panagopoulos,  and  has  known  it  at  least  25  years; 
and  that  he  knows  the  place  formerly  operated  on  the  op¬ 
posite  side  of  Ninth  Street,  known  as  the  Counter  Lunch, 
and  has  known  that  at  least  25  years;  that  from  his  experi¬ 
ence  in  the  purchase  of  restaurants  and  lunch  rooms  in  the 
District  of  Columbia  he  was  able  to  form  an  opinion  as  to 
the  value  of  the  lunch  room  operated  by  Mr.  Panagopoulos 
at  Ninth  and  New  York  Avenue;  that  at  the  time  the  place 
operated  by  Mr.  Panagopoulos  was  bought,  he  was  nego¬ 
tiating  himself  through  a  real  estate  man  for  that  place, 
and  had  formed  an  opinion  of  its  value  at  that  time.  Here¬ 
upon,  the  witness  was  asked  the  following  questions  and 
gave  the  following  answers: 

By  Mr.  Marshall: 

Q.  YVhat  was  it  worth  at  that  time?  A.  To  me  it  was  a 
little  over  $20,000 — about  $23,000.  I  was  making  an  offer. 
Q.  $23,000?  A.  Yes. 

Q.  Did  you  expect  to  operate  the  place  yourself,  or  to 
sell  it,  or  what,  if  you  bought  it?  A.  I  would  expect  to  run 
it  for  a  while  and  build  the  business  up  a  while,  and  try 
to  sell  it  at  a  profit. 

22  Q.  Do  you  know  when  the  Counter  Lunch  was 
opened?  A.  Yes,  sir. 

Q.  When  was  that,  about?  A.  If  I  can  remember  right,  I 
think  it.  was  in  1933. 

Q.  Where  was  the  Counter  Lunch  located  with  reference 
to  this  other?  A.  Just  across  the  street,  one  from  the 
other;  just  right  across  on  Ninth  Street,  near  New  York 
Avenue. 
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Q.  At  the  time  the  Counter  Lunch  was  opened  in  1933 
were  you  acquainted  with  the  lunch  room  of  the  plaintiffs 
and  the  kind  of  business  it  was  doing,  what  sort  of  trade 
it  had  ?  A.  Yes,  sir. 

Q.  How  did  you  know  what  sort  of  trade  it  had?  What 
familiarity  had  you  with  it?  A.  I  often  stopped  at  Ninth 
and  New  York  Avenue.  Mr.  Panagopoulos  I  knew  very 
well,  and  different  times  we  talked  together. 

Q.  Would  you  go  in  his  place  of  business?  A.  Yes,  sir. 

Q.  Would  you  then  see  the  customers  in  there?  A.  Yes. 

Q.  From  that  could  you  form  some  idea  as  to  the  amount 
of  business  he  was  doing?  A.  Oh,  yes. 

Q.  When  the  Counter  Lunch  was  opened  there  in  1933, 
can  you  give  us  an  opinion  as  to  the  value  of  the  Pana¬ 
gopoulos  lunch  room  just  before  the  Counter  Lunch  was 
opened  ? 

Mr.  Williams.  I  would  like  to  note  an  objection  to  that, 
on  the  ground  that  he  has  not  shown  an  acquaintance  suffi¬ 
cient  to  give  an  opinion  of  its  value,  just  having  gone  in 
there  and  seen  what  business  they  were  doing,  without 
knowing  how  much  business  they  were  doing. 

The  Auditor.  What  was  the  last  question? 

Mr.  Marshall.  I  asked  him  if  he  could  give  us  his  opin¬ 
ion  as  to  the  value  of  the  Panagopoulos  lunch  room  imme¬ 
diately  before  the  Counter  Lunch  was  opened.  He  had 
already  testified  that  he  has  known  the  place  for  about  25 
years ;  that  at  the  time  it  was  sold  to  Panagopoulos  and  his 
partners  he,  himself,  was  negotiating  to  buy  it,  and  was 
willing  to  pay  $23,000  for  it,  and  expected  to  run  it  a  while 
and  then  sell  it  at  a  profit;  that  he  passed  there  frequently; 
that  he  knew  Panagopoulos ;  that  he  went  in  the  place,  and 
that  he  saw  the  customers;  that  from  that  he  could  deter¬ 
mine  the  amount  of  business  that  was  being  done  there.  It 
also  appears  that  he  had  been  engaged  in  the  restaurant 
business  himself  for  years,  and  had  bought  and  sold  res¬ 
taurants — about  35,  he  said.  I  submit  that  he  is  qualified 
to  express  his  opinion. 

The  Auditor.  Objection  overruled. 

23  By  Mr.  Marshall: 

Q.  Can  you  answer  that  question,  as  to  what  that  place 
was  worth,  in  your  opinion,  just  before  the  Counter  Lunch 
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was  opened?  A.  I  would  value  the  business  there  at  pretty 
nearly  as  much  as  they  paid  for  it  at  the  time  it  was  bought. 

Q.  Do  you  mean  by  that  that  you  think  it  was  worth 
about  $25,000  at  that  time?  A.  I  think  so. 

Mr.  Williams.  He  had  already  said  $23,000. 

Mr.  Marshall.  He  said  that  was  what  he  offered  for  it. 

Mr.  Williams.  He  did  not  say  he  offered  it.  You  put 
that  in  as  his  estimate  of  value,  based  upon  the  fact  that  he 
was  contemplating  an  offer. 

Mr.  Marshall.  He  said  he  wanted  to  buy  it  himself,  when 
Panagopoulos  bought  it,  and  that  he  was  prepared  to  offer 
$23,000  for  it,  and  then  operate  it  a  while,  and  then  sell  it  at 
a  profit. 

Mr.  Williams.  He  did  not  say  he  did  offer  it. 

Mr.  Marshall.  That  was  what  he  was  willing  to  give 
for  it. 

Mr.  Williams.  When  he  says  he  thinks  it  was  worth  the 
same  at  that  time,  he  means  $23,000. 

By  Mr.  Marshall: 

Q.  What  do  you  mean?  My  friend  does  not  seem  to 
know.  Do  you  mean  that  just  before  the  Counter  Lunch 
was  opened  it  was  worth  $23,000  or  $25,000?  A.  Before  it 
was  opened? 

Q.  Yes.  A.  Before  it  was  opened  in  1933,  I  would  not 
give  over  $20,000  to  $22,000. 

Q.  $20,000  to  $22,000.  A.  Yes. 

Q.  Just  before  the  Counter  Lunch  was  opened?  A.  Yes. 

Q.  What  had  caused  the  difference  in  the  price  there? 
A.  The  difference  could  be  between  the  time,  1925  and  1932 
orl933.  There  was  a  difference  in  the  money  market.  You 
could  not  sell  them  so  easily  as  you  could  in  1925. 

Q.  Your  idea,  then,  was  to  buy  it  and  turn  it  over,  is  that 
the  idea?  A.  Yes. 

Q.  And  you  could  not  sell  it  as  quickly,  because  money 
was  not  so  plentiful?  A.  That  is  right. 

Q.  Was  there  any  difference  in  the  amount  of  business 
done?  A.  No;  I  think  the  business  in  1932  was  about  the 
same. 

Q.  So,  the  only  reason  you  would  fix  a  different  value 
would  be  because  of  the  tight  money  market?  A.  That  is 
right. 
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Q.  As  contrasted  with  1925?  A.  That  is  right. 

Mr.  Williams,  1924  was  the  time. 

Air.  Marshall.  1924. 

Bv  Mr.  Marshall: 

Q.  Now,  Mr.  Charuhas,  you  have  told  us,  as  I  recall,  that 
you  remember  that  the  Counter  Lunch  was  opened  in  1933. 
A.  If  I  remember  rightly. 

Q.  Do  you  recall  when  the  Counter  Lunch  closed?  A.  I 
think  it  was  1936. 

Q.  At  the  time  that  the  Counter  Lunch  closed,  were  you 
acquainted  with  the  lunch  room  operated  by  Mr.  Panagop¬ 
oulos?  A.  Yes,  sir. 

24  Q.  Had  you  been  in  and  out  of  it  during  that  time? 

A.  I  have  been  in  and  out  often. 

Q.  Were  you  familiar  with  the  volume  of  trade  that  he 
had  there,  the  number  of  customers?  A.  Yes,  sir. 

Q.  From  your  acquaintance  with  it,  could  you  form  an 
opinion  as  to  the  value  of  that  lunch  room?  A.  Sir  ? 

Q.  From  your  acquaintance  with  that  lunch  room,  as 
you  have  testified,  can  you  form  an  opinion  as  to  the  value 
of  the  lunch  room  of  Mr.  Panagopoulos  and  his  associates 
at  the  time  that  the  Counter  Lunch  shut  up?  Do  you  un¬ 
derstand  my  question?  A.  Yes,  sir. 

Q.  In  your  opinion,  how  much  was  the  Panagopoulos 
place  worth  when  the  Counter  Lunch  closed  in  1936  ? 

Mr.  Williams.  I  make  the  same  objection,  and  I  presume 
there  will  be  the  same  ruling.  I  object  to  it  as  not  being 
competent.  The  witness  is  not  competent  to  express  an 
opinion  which  would  be  of  any  evidentiary  value. 

The  Auditor.  Very  well,  The  same  ruling. 

By  Mr.  Marshall: 

Q.  Go  ahead  and  answer  the  question.  A.  The  answer 
I  can  give  you  is  that  I  have  had  that  place  listed  to  soil, 
for  sale,  for  a  long  time. 

By  Mr.  Williams : 

Q.  WTiat  place?  A.  Ninth  and  New  York  Avenue. 

Bv  Mr.  Marshall: 

Q.  WTiat,  in  your  opinion,  is  it  worth  now?  A.  I  have 
been  trying  to  get  a  price,  and  could  not  get  an  offer. 
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Mr.  Williams.  I  object  to  that  and  move  to  strike  it  out, 
because  it  is  not  responsive. 

By  Mr.  Marshall: 

Q.  What,  in  your  opinion,  is  it  worth?  A.  In  my  opin¬ 
ion,  cash  price,  not  over  $8,000. 

Q.  What,  in  your  opinion,  was  it  worth  at  the  time  the 
Counter  Lunch  shut  up  in  1936?  A.  I  don’t  think  it  would 
be  worth  any  more  then. 

Q.  How  much?  A.  Not  over  $8,000. 

Q.  What,  in  your  opinion,  caused  the  difference  in  value 
there?  A.  One  thing  was  the  prices. 

Q.  Tell  us  what  you  mean  by  that.  A.  I  know  well  that 
when  the  Counter  Lunch  opened  up  there  was  a  war  there 
in  prices,  cutting  prices. 

Q.  Who  cut  the  prices?  A.  The  Counter  Lunch  cut  it, 
and  the  Western  Lunch  cut  it. 

Q.  Where  was  the  Western  Lunch?  A.  Next  door  to  the 
Counter  Lunch  room. 

Q.  Which  one,  if  you  know,  started  the  cutting  of  prices  ? 
A.  Both  of  them,  I  guess.  I  think — 

Mr.  Williams.  I  move  to  strike  that  out.  Ask  him  if  he 
knows. 

By  Mr.  Marshall : 

Q.  Don’t  state  unless  you  know.  A.  I  know  both 
25  of  them  were  cutting  prices.  Which  one  started 
first,  I  could  not  answer. 

Q.  Can  you  tell  us  some  of  the  prices  that  were  cut,  that 
you  observed  there  yourself,  on  some  of  the  dishes  that 
were  sold?  A.  I  know  they  served  four  hotcakcs  there, 
and  plenty  of  butter,  for  a  dime. 

Q.  Where?  At  the  Counter  Lunch  room?  A.  First  it 
started,  I  think,  at  the  Western. 

Q.  Did  the  Counter  Lunch  serve  them  for  a  dime?  A. 
Syrup  and  plenty  of  butter,  yes. 

Q.  Do  you  know  what  the  Panagopoulos  lunch  room  had 
been  getting  for  that  order  before  the  Counter  Lunch  was 
opened?  A.  Getting  15  cents. 

Q.  Do  you  know  of  any  other  dish?  A.  Ham  and  eggs 
and  beef  stews,  and  all  the  prices,  went  down. 
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Q.  What  was  the  difference?  A.  Each  order  was  cut 
down  five  or  ten  cents  an  order. 

Q.  What  happened  over  at  the  Panagopoulos  place  as  a 
result  of  that  ?  A.  The  result  is  that  he  cut  it  down. 

Q.  lie  had  to  cut  his  prices  to  meet  the  others?  A.  To 
hold  his  trade. 

Q.  You  said  a  while  ago,  when  I  asked  you  the  reason  for 
the  depreciation  in  value,  that  it  wa.s  cutting  prices.  Is 
that  what  you  meant  by  it — the  cutting  of  the  food  prices 
that  you  have  just  mentioned?  A.  Yes,  sir. 

Q.  Do  you  recall  anything  about  sandwiches,  whether 
there  was  any  cut  in  the  prices  of  sandwiches?  A.  Some 
sandwiches,  I  guess,  were  cut  down  to  a  nickel,  or  from  15 
cents  to  a  dime. 

Mr.  Williams.  I  object  to  his  guesses. 

Bv  Mr.  Marshall : 

Q.  We  want  to  know  what  you  know,  not  what  you  guess. 
If  you  know  what  the  prices  were,  tell  us;  but  don’t  guess 
at  it.  A.  Well,  I  would  not  answer  that  question. 

Q.  When  prices  are  cut  in  a  restaurant  or  lunch  room, 
have  you  had  any  experience  as  to  whether  or  not  it  is  a 
difficult  matter  to  restore  the  old  price?  A.  1  have. 

Q.  What  has  been  vour  experience  about  it?  A.  It  can- 
not  be  done. 

Q.  Why  ?  A.  Well,  the  public  would  not  stand  for  it. 

Q.  If  they  have  been  getting  cheap  prices  they  won’t  per¬ 
mit  any  raise;  is  that  right?  A.  Yes. 

Q.  Do  I  understand  you  to  say  that  you,  as  a  broker, 
have  had  this  Panagopoulos  place  for  sale  recently  ?  A. 
Yes,  sir. 

Q.  Do  you  have  it  now?  A.  Yes,  sir. 

26  Q.  Has  Mr.  Panagopoulos  or  his  associates  put 
any  price  on  it?  A.  Not  exactly.  He  told  me  to 
try  and  get  all  I  can. 

Q.  You  say  you  have  not  had  any  offer  at  all?  A.  No, 
sir. 

Q.  What  efforts  have  you  made  to  sell  it?  A.  Very 
hard;  advertised  it  in  the  newspapers  and  everything. 

Q.  Have  you  taken  any  prospective  buyers  there  to  look 
at  the  place?  A.  I  have  sent  some  buyers  there. 
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By  the  Auditor: 

Q.  You  mentioned  the  Western  lunch  room.  A.  Yes,  sir. 

Q.  That  is  next  to  the  Counter  Lunch  room?  A.  Yes, 
sir. 

Q.  Was  that  established  before  or  after  the  Counter 
Lunch  was  opened?  A.  Before. 

By  Mr.  Marshall: 

Q.  Was  the  Western  Lunch  room  there  when  Panagop- 
oulos  and  his  partners  bought  the  place  from  Mr.  Good- 
acre?  A.  I  think  it  was  there. 

Q.  Do  you  recall  whether  it  was  after  the  Counter  Lunch 
opened  that  this  price  war  started  between  the  Western 
Lunch  and  the  Counter  Lunch?  A.  Yes. 

Q.  It  was  after  the  Counter  Lunch  came  there  that  the 
prices  were  cut?  A.  Yes,  sir. 

Q.  You  have  told  us  that  in  1924,  or  about  the  time  the 
place  was  purchased  by  Mr.  Panagopoulos  and  his  part¬ 
ners,  that  vou  made  an  offer  for  it.  Did  vou  make  anv 
other  offer  for  it  at  any  time? 

Mr.  Williams.  He  has  not  said  he  made  an  offer. 

By  Mr.  Marshall: 

Q.  You  said  that  you  would  have  given  $23,000  for  it. 
That  is  what  you  said.  A.  That  was  in  1024. 

Q.  At  any  other  time,  later,  did  you  make  an  offer?  A. 
Yes,  sir. 

Q.  Tell  us  about  that,  when  it  was,  and  what  you  did. 
A.  Tt  was  early  in  1933. 

Q.  Was  it  before  the  Counter  Lunch  opened,  or  after¬ 
wards?  A.  Yes;  before. 

Q.  What  did  you  do  about  an  offer  ?  A.  I  had  a  talk  with 
Mr.  Panagopoulos  about  his  place,  and  I  told  him  I  thought 
I  could  give  him  an  offer  for  the  place. 

Q.  How  much?  A.  I  offered  him  $20,000. 

Q.  Did  you  make  him  an  offer  ?  A.  Yes,  sir. 

Mr.  Williams.  One  moment.  I  object  to  that  class  of 
testimony.  He  said  he  had  not  made  an  offer.  He  said 
he  thought  he  could  get  him  an  offer. 

The  Auditor.  I  understood  him  to  say  a  while  ago 
that  he  would  have  given  $23,000. 


27 
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Mr.  Williams.  That  was  in  1924.  Now  he  is  asking  him 
about  1933. 

Mr.  Marshall.  This  is  in  1933. 

By  Mr.  Marshall: 

Q.  In  1933  did  you  or  not  make  an  offer  to  Mr.  Panagop- 
oulos  of  $20,000  for  that  place?  A.  I  did. 

Q.  And  that  was  before  the  Counter  Lunch  opened?  A. 
That  is  right. 

Q.  What  happened  to  your  offer  ?  Was  it  accepted  or 
refused?  A.  He  refused  it. 

Q.  At  that  time  did  you  consider  that  to  be  the  fair  value 
of  that  place,  or  did  you  expect  to  sell  it  again  at  a  profit, 
or  what  ?  A.  1  expected  to  sell  it  at  a  profit. 

Q.  How  much  would  you  expect  to  have  gotten?  A.  A 
couple  of  thousand  dollars. 

Mr.  Marshall.  Cross  examine. 

Cross  Examination 
By  Mr.  Williams : 

Q.  When  you  made  this  offer  of  $20,000,  that  was  early 
in  1933?  A.  I  think  so,  yes,  sir. 

Q.  Was  that  a  positive  offer,  a  cash  offer  ?  A.  No,  sir. 

Q.  What  was  it?  A.  I  offered  it  to  him.  There  was  no 
cash  paid.  It  was  not  a  cash  deal. 

Q.  Was  it  an  offer,  or  was  it  an  offer  to  try  to  sell  it  for 
that  price?  A.  T  gave  him  an  offer  myself. 

Q.  Suppose  he  had  accepted  it.  A.  I  would  have  bought 
it. 

Q.  Were  you  prepared  to  pay  cash  for  it?  A.  No,  sir. 

Q.  What  were  you  prepared  to  do?  A.  We  did  not  go 
to  that  effect. 

Q.  Had  you  examined  into  the  question  of  whether  he 
had  a  lease  on  the  property?  A.  I  understood  at  the  time 
he  had  a  lease.  I 

Q.  Isn’t  that  a  material  matter  when  you  are  buying  a 
lunch  room,  especially  with  the  intention  of  selling  it,  as 
to  whether  the  proprietor  has  a  lease  by  which  he  can  con¬ 
tinue  there  in  business?  A.  He  said  he  had  a  lease,  and 
he  said  he  could  get  a  longer  lease. 

Q.  How  long  did  he  tell  you  his  lease  ran?  A.  I  think 
he  said  three  years. 
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Q.  Assuming  it  was  only  a  lease  from  month  to  month 
from  the  owner  of  the  building, —  A.  Sir? 

28  Q.  Assume,  for  the  sake  of  the  question,  that  it 
was  simply  a  monthly  lease:  What  effect  would  that 
have  on  the  saleability?  A.  It  had  a  whole  lot. 

Mr.  Marshall.  Why  assume  that,  Mr.  Williams?  It  is 
not  the  fact. 

Mr.  Williams.  We  will  see.  We  will  bring  out  what  the 
fact  is  about  that. 

Mr.  Marshall.  It  has  all  been  brought  out. 

Mr.  Williams.  There  was  a  lease  in  that  case,  was  there? 

Mr.  Marshall.  Certainly  there  was  a  lease. 

Mr.  Williams.  I  asked  that  question  at  the  suggestion  of 
my  client. 

Mr.  Marshall.  We  will  get  the  lease. 

Mr.  Williams.  On  the  statement  that  there  was  a  lease, 
I  will  withdraw  that  question.  1  would  like  to  have  his 
statement  stand,  that  the  matter  of  whether  or  not  there 
is  a  lease  is  an  important  one. 

By  Mr.  Williams: 

Q.  In  that  particular  case  vou  siniplv  asked  him  about 
it?  A.  Yes. 

Q.  When  this  sale  took  place  to  Mr.  Panagopoulos  and 
Mr.  Arthur  and  Mr.  Steros  in  1924,  were  you  familiar  with 
the  section  along  Ninth  Street  there,  as  to  other  places  of 
business  of  a  similar  character?  A.  A  little;  yes,  sir. 

Q.  Can  you  tell  us  what,  if  any,  other  lunch  rooms  were 
there  at  that  time  in  that  square  between  I  and  K  on  Ninth? 
A.  How  many  was  there  ? 

Q.  What  was  there?  A.  Well,  there  was  one,  if  I  re¬ 
member  right,  on  Ninth  and  1,  on  the  northwest  corner. 
There  was  one  there  at  the  time. 

Q.  Yes.  A.  Then  I  think  Mr.  Goodacre  had  one  on  the 
other  side  of  the  street. 

Q.  About  the  middle  of  the  square?  A.  Yes. 

Q.  What  else?  A.  I  think  there  was  one  or  two  small 
places  there. 

Q.  You  are  not  certain  on  that?  A.  On  the  right-hand 
side. 

Q.  Is  it  not  a  fact  that  the  only  lunch  room  at  that  time 
was  the  one  you  speak  of  on  the  corner  of  Ninth  and  I?  A. 
Yes. 
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Q.  Which  was  called  the  Manhattan,  at  one  time,  and 
which  has  since  been  torn  down,  has  it  not ?  A.  That  is 
right. 

Q.  And  the  one  next  to  it,  or  close  to  it,  Hatton's?  A. 
An  oyster  place  there. 

Q.  Hatton’s,  at  906.  A.  That  is  right. 

29  Q.  Then,  on  the  opposite  side  of  the  street,  you 
said  the  Western  lunch,  you  thought,  was  operating 
at  that  time.  Aren’t  you  mistaken  about  that?  A.  Was 
operating  at  the  time? 

Q.  Yes;  ’way  back  there  in  1924.  A.  I  don’t  remember 

well  whether  the  Western  was  there  or  just  opened  later — 

some  time  that  vear:  1  don’t  know  exactly. 

»  « 

Q.  There  was  a  time  after  that  time  when  that  Western 
lunch  room  was  this  very  number,  945,  which  afterwards 
became  the  Counter  Lunch?  A.  The  Counter  came  after¬ 
wards,  I  think,  after  the  Western. 

Q.  The  Western  was  on  that  site?  A.  The  Western  was 
in  the  same  room  that  the  Counter  opened  up. 

Q.  And  then  moved  next  door,  to  943?  A.  The  Western 
moved  from  that  room  to  the  next  door  and  then  the  Coun¬ 
ter  opened  up  in  that  same  room. 

Q.  At  the  time  of  the  sale,  ’way  back  there  in  1924,  and 
for  some  years  afterwards,  is  it  not  a  fact  that  the  Western 
lunch  room  was  not  there?  A.  I  don’t  remember  whether 
the  Western  was  there  or  not.  It  was  pretty  soon,  though. 

Q.  You  were  giving  a  value  as  of  1924,  in  November,  in 
the  fall,  and  that  would  have  been  a  matter  of  importance 
on  the  value,  would  it  not — that  is  if  there  was  no  lunch 
room  on  the  opposite  side  of  the  street  except  the  one  Mr. 
Goodacre  had  at  921,  now  933,  and  this  one  down  at  the 
corner  of  Ninth  and  I?  That  was  a  better  condition  for 
business  than  to  have  the  Western  lunch  room  there,  was  it 
not  ?  A.  If  the  Western  lunch  was  there,  and  they  bought  it 
afterwards,  it  would  not  affect  it.  I  don’t  remember  well 
whether  it  was  there  or  opened  later. 

Q.  When  you  gave  your  opinion  of  the  value,  were  you 
assuming  that  the  Western  was  there  or  was  not  there?  A. 
The  value  was  there;  just  the  same  class  of  business  was 
there. 
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Q.  Since  that  time  there  has  been  a  considerable  change 
in  the  opening  of  other  lunch  rooms,  has  there  not?  A. 
Plenty,  yes,  sir. 

Q.  Did  you  take  that  into  consideration  on  the  question 
of  the  value,  when  you  say  you  made  your  offer,  or  in¬ 
tended  to  make  an  offer,  of  $20,000,  in  1933? 

Mr.  Marshall.  He  said  he  made  an  offer,  not  that  he  in¬ 
tended  to  make  an  offer.  He  made  it  and  Panagopoulos 
refused  it. 

Mr.  Williams.  I  asked  him  particularly  if  it  was  for 

cash,  and  what  the  terms  were. 

Mr.  Marshall.  When  a  man  savs  “No”  there  is  no  use 

% 

going  into  detail. 

The  Witness.  The  man  refused  it.  We  did  not  go  anv 
further. 


By  Mr.  Williams: 

Q.  Is  it  not  a  fact  that  in  the  time  intervening  between 
the  time  that  the  lunch  room  was  sold  to  Panagopoulos  and 
the  time  that  you  had  this  conversation  with  him,  the  neigh¬ 
borhood  had  changed  there,  in  that  there  was,  for  one  thing, 
a  considerable  number  of  lunch  rooms  competing? 
30  A.  There  has  been  some  change,  surely,  from  1925  to 
1933. 

Q.  Can  you  name  any  lunch  rooms  that  were  opened  in 
the  meanwhile  in  that  square?  A.  A  couple  of  little  ones 
opened  up  on  the  other  side  of  the  street,  but  it  didn’t  take 
effect  at  Ninth  and  New  York  Avenue,  because  it  was  dif¬ 
ferent  trade — little  places  at  Ninth  and  New  York  Avenue. 

Q.  Taking  the  east  side  of  the  street,  at  that  time  was 
there  not  a  lunch  room  at  905,  known  as  the  White  Coffee 
Pot  lunch  room  ?  A.  That  still  is  there  yet. 

Q.  That  was  not  there  ’way  back  in  1924  or  1925?  A.  I 
don’t  think  it  was. 

Q.  There  is  what  is  called  the  Chinese  lunch,  at  925;  then 
there  is  a  lunch  room  Mr.  Goodacre  had  all  along,  or  used 
to  have  there;  then  there  is  the  Western  lunch  room,  that 
was  there  before  the  Counter  opened?  A.  That  is  right. 

Q.  And  there  is  still  this  Hatton’s  lunch  room  on  the 
west  side  of  the  street?  A.  It  was  there. 

Q.  And  is  still  there?  A.  Still  there. 
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Q.  Then,  around  on  K  Street,  right  around  the  corner, 
there  are  a  couple  of  lunch  rooms,  are  there  not?  A.  There 
were. 

Q.  How  about  Shulman’s  on  Ninth  Street,  947  Ninth 
Street?  Does  not  that  sell  sandwiches?  A.  You  mean  the 
liquor  place  there? 

Q.  Don’t  they  sell  sandwiches?  A.  I  don’t  know.  They 
sell  liquor.  I  don’t  think  they  sell  sandwiches. 

Q.  Another  place  is  949,  right  by  the  National  Perma¬ 
nent  Building  Association.  A.  I  don’t  think  thev  have  a 
lunch  room  there. 

Q.  It  is  called  Charley’s  Place  now,  and  it  used  to  be 
known  as  Pat’s  Place.  A.  There  are  some  little  places. 

Q.  Don’t  they  sell  sandwiches?  A.  Maybe  they  have 
small  sandwiches. 

Q.  In  other  words,  there  are  a  number  of  competing 
places  that  were  not  there  when  the  sale  was  made?  A. 
In  1925? 

Q.  Yes.  A.  There  are  a  lot  of  new  ones  opened  since, 
but  I  don’t  think  they  have  much  effect  on  Ninth  and  New 
York  Avenue,  the  small  places. 

Q.  The  Western  lunch  room  is  not  a  small  place. 

Mr.  Marshall.  Let  him  tell  why.  Go  ahead  and  finish. 

•> 

By  Mr.  Marshall: 

Q.  You  say  they  do  not  have  much  effect?  A.  The  small 
places  do  not  have  effect  on  Ninth  and  New  York  Avenue, 
because  a  different  kind  of  trade  goes  in  those  small  places. 

Bv  Mr.  Williams: 

Q.  Is  the  Western  a  small  place?  A.  No.  The  W7estern 
was  a  good-sized  lunch  room. 

31  Q.  Is  it  not  a  fact  that  what  you  call  cutting  prices 
was  begun  by  the  Western  lunch  room  a  considerable 

time  before  the  Counter  Lunch  room  was  opened?  A.  I 
think  part  of  the  prices  vras  cut  by  Western,  but  the  real 
w’ar  vras  at  the  time  the  Counter  Lunch  room  opened,  be¬ 
tween  the  twTo  places.  There  was  a  big  fight  there  at  the 
time. 

Q.  Some  other  changes  have  taken  place  in  Ninth  Street 
in  those  years,  especially  recently.  How  about  the  effect 
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of  the  change  of  the  street-car  routes  there?  A.  I  don’t 
think  that  has  any  effect  at  all. 

Q.  You  don’t  think  that  affects  it  at  all?  Taking  off 
the  transfer  point  there  and  substituting  Seventh  Street  as 
the  mean  line?  A.  No,  sir. 

Q.  Do  you  think  that  the  present  situation,  with  busses, 
is  as  good  as  it  was  with  street  cars,  on  Ninth  Street?  A. 
I  think  so. 

Q.  In  general,  is  it  your  opinion — Say,  for  instance,  in 
1936  and  1935 — that  it  was  as  good  a  business  location  in 
that  section  of  Ninth  Street  as  it  was  some  years  previous? 
A.  Good  business,  you  say? 

Q.  Yes.  A.  It  has  been  good  business,  on  account  of  the 
fact  that  there  was  a  price  war,  bringing  in  a  lot  of  new 
trade  there,  a  lot  of  cheap  trade.  People  hang  around 
Ninth  Street  that  think  there  is  a  lot  of  business  there. 

Q.  Did  not  Ninth  and  New  York  Avenue  get  some  of  it, 
too?  A.  The  new  trade  chased  all  the  old  trade  away. 

Q.  Did  not  some  of  the  new  trade  go  to  Ninth  and  New 
York  Avenue?  A.  The  new  trade  came  in,  but  it  chased  the 
old  trade  away. 

Q.  How  do  you  know  that?  A.  I  ought  to  know  by  ex¬ 
perience. 

Q.  Do  you  spend  much  time  at  that  particular  location? 
A.  That  is  my  business — not  particularly  in  that  location, 
but  any  location.  When  the  prices  are  cut  down,  and  bring 
in  new  trade,  they  bring  cheap  people  around,  and  chase 
the  good  people  away. 

Q.  That  went  on  before  the  Counter  Lunch  was  opened 
and  after  the  Counter  Lunch  was  opened?  It  was  not  only 
the  Counter  Lunch,  but  other  places,  that  cut  prices,  was 
it  not?  A.  They  cut  prices,  but  the  real  war  started  when 
the  Counter  Lunch  room  opened  up,  with  the  Western. 
That  is  the  time  they  started  the  war,  cutting  prices  on 
food. 

Q.  When  you  speak  of  war,  do  you  mean  this  matter  of 
taking  five  cents  an  order  off  cakes?  A.  Not  only  on  cakes, 
only,  but  on  every  dish  of  food  cut  down.  They  even  gave 
you  two  cups  of  coffee  for  nothing.  They  gave  you  an  extra 
two  or  three  cups  free.  That  is  what  hurts  trade. 

32  Q.  You  mean  they  gave  an  extra  cup  of  coffee?  A. 

They  gave  an  extra  cup  of  coffee,  and,  if  you  wanted 
two  cups  extra,  they  gave  them. 
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Q.  Do  you  know  that  yourself?  A.  I  just  heard  people 
talking  about  it. 

Q.  You  just  heard  people  talk  about  that?  A.  Yes. 

Q.  I  don’t  think  that  really  answers  my  question.  I  am 
asking  what  you  know  about  it.  A.  I  know  this,  because  I 
sent  customers  there,  and  the  people  that  went  to  the  places 
across  the  street  said,  “They  are  giving  two  or  three  cups 
of  coffee  free.”  They  said  they  did  not  want  to  go  near 
and  open  up  any  business. 

Q.  "What  knowledge  have  you  that  that  was  done  in  the 
Counter  Lunch  room,  as  distinguished  from  the  Western? 
A.  Well,  I  tell  you — 

Q.  The  Western  was  a  larger  lunch  room,  was  it  not?  A. 
I  have  a  good  experience,  and  I  know  the  people  well — Mr. 
Brown  and  Mr.  McHugh,  the  owners  of  the  Western  lunch. 
They  have  been  coming  to  my  office  for  at  least  three 
months. 

Q.  Recently?  A.  Yes,  sir;  and  we  got  a  business,  or  tried 
to  contract  with  them  to  buy  a  business,  and  we  talked  many 
times  with  them. 

Q.  That  is  since  this  Counter  Lunch  room  closed?  A.  Yes. 

Q.  That  was  closed  in  May  a  year  ago?  A.  Yes;  and  we 
have  been  talking  different  times  with  them,  and  they  told 
me  the  experience  they  had  at  the  time  Mr.  Goodacre  bought 
the  building  and  put  them  out,  and  they  went  next  door, 
and  what  fights  they  had  when  they  opened  up  the  Counter 
Lunch  room.  They  said  they  had  to  cut  the  prices  down 
to  meet  the  other  man,  and  they  were  doing  a  big  business, 
but  it  was  not  making  any  money. 

Q.  How  far  back  did  that  go?  A.  That  was  1934  or  1935. 
We  had  a  place  for  sale,  that  was  sold  in  1936. 

Q.  What  place?  A.  We  had  it  for  sale — the  Western 
lunch. 

Q.  You  say  it  was  sold  in  1936?  A.  It  was  sold.  I  think 
it  was  the  last  part  of  1936.  Before  it  was  sold,  we  had 
it  for  sale. 

By  the  Auditor: 

Q.  There  are  two  banks  in  that  neighborhood,  one  on  the 
southeast  corner  of  Ninth  and  K  Street,  which  was  closed 
in  March,  1933.  A.  That  is  right. 

Q.  Then  there  is  one  on  the  northeast  corner  of  Ninth 
and  K.  A.  Ninth  and  K. 
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Q.  The  Mount  Vernon  Bank.  A.  You  mean  Massachu¬ 
setts  Avenue. 

Q.  Both  those  were  closed  in  March,  1933.  A.  That  is 
right. 

33  Q.  The  Mount  Vernon  Bank  reopened.  A.  Yes,  sir. 

Q.  When?  Do  you  know?  A.  I  don’t  remember.  I 
think  it  was  1935  or  1936. 

Q.  They  are  doing  business  now?  A.  Yes. 

Q.  Under  the  name  of  The  City  Bank,  A.  City  Bank; 
that  is  right. 

Q.  Has  the  bank  at  the  southeast  corner  of  Ninth  and 
K  reopened?  A.  No,  sir. 

Q.  That  was  a  branch  of  the  District  National  Bank.  A. 
That  is  right ;  yes,  sir.  They  never  opened. 

Q.  Did  the  closing  of  that  bank  have  any  effect  on  the 
business  of  this  lunch  room  purchased  from  Mr.  Goodacre 
in  1924?  A.  No,  sir;  it  had  no  effect. 

Q.  Did  not  that  draw  people  into  the  neighborhood?  A. 
Not  that  kind  of  trade.  It  would  not  have  any  effect  at  all. 

Q.  You  don’t  think  that  affected  the  business  at  all?  A. 
No,  sir. 

Q.  Ninth  and  New  York  Avenue  is  a  transfer  station,  a 
street-car  transfer  station.  A.  The  east  side,  the  New  York 
Avenue  side. 

Q.  Is  the  ear  stop  south  of  New  York  Avenue  or  south 
of  K,  or  is  it  on  the  north  side?  A.  Now,  you  mean? 

Q.  Now.  A.  It  is  at  Ninth  and  New  York  Avenue,  on  the 
south  side,  just  in  front  of  the  Ninth  and  New  York  Avenue 
restaurant. 

Q.  That  is  where  it  stops  now?  A.  Yes. 

Q.  On  the  south  side?  A.  Yes. 

Q.  There  has  not  been  any  change  in  the  street-car  stop 
since  1924?  A.  No,  sir.  I  don’t  believe  they  have  changed 
it.  It  is  the  same  stop. 

The  Auditor.  All  right. 

By  Mr.  Williams : 

Q.  As  a  matter  of  fact,  the  cars  do  not  run  along  there 
at  all,  now,  do  they?  A.  Yes,  they  do,  on  New  York  Avenue. 

Q.  I  mean  on  Ninth  Street.  A.  Not  on  Ninth  Street,  but 
on  New  York  Avenue. 

Q.  You  are  speaking  about  New  York  Avenue.  A.  Yes, 
sir. 
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Q.  Do  you  remember  how  the  transfer  points  were  be¬ 
fore  that — say  in  1924  and  1925?  Was  not  the  Ninth  Street 
line  at  that  time  stopping  right  in  front  of  Goodacre’s?  A. 
Stopping  right  in  front  of  the  bank  which  is  closed  now. 
That  is  the  southwest  side,  the  southwest  corner. 

Q.  Going  south,  for  a  long  while  they  crossed  New  York 
Avenue  and  stopped  right  in  front  of  this  restaurant  which 
is  now  Mr.  Panagopoulos  ’  restaurant,  did  they  not? 
34  And  after  a  time  they  moved  and  stopped  north  of 
New  York  Avenue?  Do  you  remember  that?  A.  The 
stop  has  been  in  front  of  the  bank  which  is  closed  now.  That 
is  where  the  transfer  stop  was,  going  up  from  Ninth  Street. 

Q.  That  was  on  the  east  side.  That  was  the  car  going 
north.  A.  The  car  going  north. 

Q.  The  car  going  north  stopped  there,  and,  for  a  time 
the  car  going  south  stopped  at  the  same  point,  except  it 
stopped  on  the  other  track;  and  then,  later, —  A.  They  used 
to  stop  before  down  in  front  of  the  restaurant,  going  down. 

Q.  Yes.  A.  It  has  been  changed  across  the  street. 

Q.  Later  they  changed  it  up  the  street.  A.  Yes. 

Q.  Now  for  some  time  there  have  been  no  street  cars, 
but  busses,  there?  A.  Yes. 

By  the  Auditor: 

Q.  The  southbound  stop  is  now  north  of  K?  A.  North  of 
K;  yes,  sir. 

Q.  North  of  New  York  Avenue?  A.  That  is  right. 

By  Mr.  Williams : 

Q.  That  is  for  the  busses;  no  street  cars.  A.  No  street 
cars. 

Q.  Don’t  you  think  that  has  decreased  the  value  of  the 
business  property  along  there — the  taking-away  of  the 
street  cars,  the  taking-away  of  a  considerable  transfer  of 
passengers  which  now  go  down  to  Seventh  Street,  and  the 
substitution  of  busses?  Has  it  or  not,  in  your  opinion, 
resulted  in  there  being  less  business  value  for  that  loca¬ 
tion,  especially  for  lunch  rooms.  A.  No,  I  do  not. 

Q.  You  do  not  think  it  has  affected  it?  A.  I  think  the 
peoijle  go  on  Ninth  Street  in  the  busses  the  same  as  they 
did  in  the  street  cars. 

Q.  Do  you  know  whether  or  not  the  bus  service  is  as 
frequent  and  carries  as  many  passengers  as  the  old  street- 
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car  service?  A.  I  think  they  do.  They  have  good  service 
on  the  line.  They  give  the  service. 

Q.  Is  it  not  a  fact  that  the  old  street-car  service  came 
all  the  way  from  Takoma  Park,  or  the  District  line,  through 
Brightwood  and  down  to  that  section,  while  these  busses 
go  an  entirely  different  route,  out  in  Petworth,  much  shorter 
route?  A.  The  bus  company  gives  the  same  service,  and 
brings  the  people  from  Takoma,  and  all  that  Northwest 
section,  down  there. 

Q.  Not  only  has  the  street-car  service  been  discontinued 
but  is  it  not  a  fact  that  a  great  deal  of  the  bus  service  now 
goes  out  13th  Street  and  not  Ninth  Street,  and  much  of  it 
is  what  thev  call  through  traffic?  Or  have  vou  looked  into 
that  proposition?  A.  I  have.  I  have  been  talking 
35  about  it  with  different  people,  and  they  said  it  has 
no  effect  at  all  on  business  on  Ninth  Street.  A  lot 
of  people  do  not  know  whether  the  street-car  lines  are  in 
or  out.  They  have  not  missed  it  at  all. 

Q.  How  long  have  you  known  Mr.  Panagopoulos  ?  A.  I 
would  say  20  years. 

Q.  Are  you  particularly  friendly  with  him,  and  have  you 
done  business  with  him  before?  A.  No,  sir. 

Q.  Do  you  know  Mr.  Goodacre?  A.  I  do. 

Q.  Have  you  done  business  with  Mr.  Goodacre?  A.  No, 
sir. 

Q.  When  you  were  dealing  on  the  question  of  buying  this 
particular  property  or  business,  and  you  say  you  made 
your  offer  of  $20,000,  had  you  been  shown  the  books,  and 
had  you  gone  into  the  question  of  the  amount  of  business, 
or  anything  of  that  sort?  A.  No,  sir. 

Q.  How  did  you  really  arrive  at  the  conclusion  that  you 
could  safely  obligate  yourself  to  pay  $20,000  for  it?  A. 
Well,  that  was  my  estimation  of  the  business  they  were 
doing  at  the  time.  I  could  tell  the  business  they  were  doing. 

Q.  That  would  not  tell  you  what  the  profit  was,  would  it? 
A.  I  did  not  need  for  him  to  tell  me  that.  I  have  enough 
experience  to  know  the  profit. 

Q.  A  place  might  be,  as  you  say  yourself  in  reference  to 
the  Western — it  might  have  a  large  business  but  not  make 
any  money?  A.  That  is  right. 

Q.  That  would  be  an  important  matter,  would  it  not,  to 
consider?  A.  I  could  tell  the  prices  they  had. 
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Q.  Then  they  were  having  the  business,  notwithstanding 
that  their  prices  were  higher  than  those  of  Western?  A. 
When  prices  are  high,  all  these  places  are  worth  more 
money,  because  you  make  more  profit. 

Q.  Besides  foodstuffs  they  sold  beverages,  did  they  not? 
A.  Yes. 

Q.  What  beverages  did  they  sell?  A.  In  1934  there  were 
not  much  beverages  except  soft  drinks  and  a  little  three- 
percent  beer,  I  think,  at  the  time. 

Q.  Was  this  1934  that  you  make  this  offer?  A.  1933. 

Q.  Since  that  time  they  have  enlarged  the  license,  have 
they  not?  A.  Yes,  sir. 

Q.  So  that  they  could  sell  beer  and,  I  understand  liquor — 
whiskey.  What  effect  would  that  have,  or  did  it  have?  A. 
In  some  places  beer  and  whiskey  help  a  whole  lot;  in  some 
places  they  do  not. 

Q.  What  about  this  particular  place?  A.  I  think  it  helped 
them,  in  a  way.  I  don’t  think  they  lost  anything  by  it,  but 
I  don’t  think  thev  got  rich  bv  it. 

36  Q.  You  say  sometimes  it  does  not  help.  A.  The 
reason  I  say  that,  it  is  just  according  to  what  places, 
what  room  you  have  inside  to  accommodate  people.  If  you 
have  a  private  room  to  serve  drinks,  the  place  is  worth 
more  money,  because  the  people  can  go  in  a  side  room  and 
sit  down  and  drink. 

Q.  Would  that  prevent  people  from  coming  there  who 
did  not  care  to  take  lunch  in  a  place  of  that  sort?  A.  A  lot 
of  people  don’t  drink  in  public.  They  like  to  go  in  a  side 
room  and  drink. 

Q.  Did  they  have  side  rooms?  A.  No,  sir;  they  haven’t 
any. 

Q.  Do  you  know  anything  about  their  formerly  having 
had  there  at  Ninth  and  New  York  Avenue  an  agency  for 
the  sale  of  W  B  &  A  tickets — Washington,  Baltimore  & 
Annapolis  Electric  Railroad?  A.  They  used  to  make  a  lit¬ 
tle  money  on  that  at  the  time  they  were  selling  them.  There 
was  a  little  profit  in  that. 

Q.  Was  that  continuing  as  late  as  1934,  when  you  made 
your  offer?  A.  1933. 

Q.  I  thought  you  said  1934  just  now.  A.  1933. 

Q.  You  did  say  you  made  it  in  the  spring  of  1933?  A.  Yes. 

Q.  At  that  time  did  they  have  the  W  B  &  A  ticket  sales  ? 
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A.  I  think  they  had  it  there,  but  I  don’t  remember  very 
well.  There  was  a  stop  there  for  cars.  I  didn’t  pay  much 
attention  to  whether  they  were  selling  enough  tickets — 

Q.  You  did  not  take  that  into  consideration  as  being  a 
matter  of  value  in  business?  A.  No,  sir. 

Q.  Of  course,  you  know  there  is  nothing  of  that  sort  now, 
don’t  you?  A.  No,  sir. 

By  the  Auditor: 

Q.  Do  you  know  when  the  W  B  &  A  discontinued  their 
service?  A.  Yes. 

Q.  When?  A.  Over  a  year,  I  guess,  as  far  as  I  can  re¬ 
member. 

Q.  It  has  been  more  than  a  year.  A.  More  than  a  year; 
a  little  over  a  vear. 

Bv  Mr.  Williams: 

Q.  Would  the  elimination  of  that  corner  where  they  al¬ 
ways  stopped,  and  where  people  could  always  get  cars, 
have  any  effect?  A.  I  should  think  it  has  a  little  effect — 
not  a  whole  lot  to  worry  about. 

By  the  Auditor : 

Q.  It  helped  some?  A.  Some,  but  not  very  much. 

Mr.  Williams.  That  is  all. 

Re-direct  exam  i nation . 

Bv  Mr.  Marshall: 

Q.  You  said  something  about  Mr.  Goodacre  buying  the 

building.  Mr.  Goodacre  bought  the  building  where 
37  the  Western  lunch  was  located  ?  A.  I  understood  so ; 

yes,  sir. 

Q.  Then  the  Western  lunch  moved  next  door,  after  Good- 
acre  bought  it?  A.  That  is  right. 

Q.  Then  the  Counter  Lunch  opened  in  that  building  that 
Mr.  Goodacre  bought,  and  where  the  Western  Lunch  had 
previously  been  located?  A.  That  is  right. 

Mr.  Williams.  There  is  just  one  question. 

Re-cross  examination. 

By  Mr.  Williams : 

Q.  From  your  acquaintance  with  the  lunchroom  business 
do  vou  know  whether  or  not  there  has  been  an  increase  in 
the  cost  to  lunch-room  proprietors,  recently,  in  recent  years, 
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through  the  increase  in  the  cost  of  food,  or  raw  material? 
A.  Yes. 

Q.  Is  not  that  one  feature  that  operates  to  make  a  partic¬ 
ular  business,  including  this  one  you  are  speaking  of,  less 
valuable  ?  A.  Yes ;  it  is  a  point. 

(The  testimony  of  Mr.  Charulias  as  to  the  value  of  the 
business  at  Ninth  and  New  York  Avenue,  in  March,  1924, 
when  it  teas  purchased  by  Mr.  Panagopoulos  and  his  asso¬ 
ciates,  was  later  stricken  out;  See  Record  of  Hearings,  Vol. 
2,  pp.  136-138). 

William  G.  Massey,  the  next  witness  for  plaintiffs,  testi¬ 
fied  (Record  of  Hearings,  Vol.  1,  pp.  41-58),  that  he  is  em¬ 
ployed  in  the  restaurant  conducted  by  Mr.  Panagopoulos 
and  has  been  there  around  six  years;  that  he  is  a  counter¬ 
man  and  waits  on  people  behind  the  counter,  and  works 
from  11  at  night  to  7  in  the  morning;  that  he  was  employed 
there  when  the  Counter  Lunch  room  opened  across  the 
street,  sometime  in  November,  1933.  Massey  further  testi¬ 
fied,  as  follows: 

By  Mr.  Marshall : 

What  do  you  know  personally,  if  anything,  as  to  the  dif¬ 
ference  in  the  trade  in  the  Panagopoulos  place  after  the 
opening  of  the  Counter  Lunch  ?  A.  I  know  we  lost  a  lot  of 
customers. 

Q.  Tell  us  exactly  what  you  know  about  that  of  your  own 
knowledge.  A.  At  night  over  there  I  used  around  200 
checks  of  a  night.  When  they  opened  up  it  fell  down  to 
about  125. 

Q.  How  long  did  that  continue?  A.  It  continued  right  on, 
all  the  way  until  they  closed. 

38  Q.  Bid  you  see  any  of  the  former  patrons  of  the 
Panagopoulos  lunch  room  in  the  Counter  Lunch?  A. 
Some  few ;  yes,  sir. 

Q.  Tell  us  what  you  did  see,  and  what  you  know  about 
that.  A.  Well,  a  couple  of  fellows  next  door  went  there; 
a  lot  of  the  cab  drivers  I  had  went  in  there;  the  fellows 
that  -worked  at  the  War  Department  went  in  there.  They 
went  over  there  because  the  prices  was  cheaper. 

Q.  What  happened  with  reference  to  the  prices  in  the 
Panagopoulos  place?  A.  Well,  we  had  to  come  down  on 
some.  On  all  of  them  we  did  not. 
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Q.  Can  you  tell  us  some  that  you  came  down  on  ?  A.  Hot 
cakes,  ham  and  eggs,  bacon  and  eggs, — 

Q.  What  were  the  reductions  on  those  orders?  A.  Well, 
we  had  got  15  cents  for  hot  cakes,  and  come  down  to  a 
dime. 

Q.  What  about  ham  and  eggs?  A.  We  was  getting  35 
cents,  and  come  down  to  30.  I  think  they  got  25  cents  for 
ham  and  eggs  and  bacon  and  eggs.  We  did  not  come  down 
to  25.  We  come  down  to  30. 

Q.  You  mentioned  something  else.  A.  Hot  cakes,  wasn’t  it? 

Q.  Hot  cakes  and  ham  and  eggs  and  then  you  said  bacon 
and  eggs.  A.  Yes,  sir;  both  of  them  the  same  price. 

Q.  30  cents?  A.  Yes. 

Q.  From  35?  A.  Yes. 

Q.  Is  there  anything  else  you  can  remember  in  the  way 
of  cut  prices?  A.  They  had  roast-beef  sandwiches  for  a 
dime.  We  did  not  come  down  on  that.  We  sold  them  for 
15  cents.  Ham  sandwiches  was  a  dime — ham  and  cheese. 
We  got  15. 

Q.  You  did  not  cut  your  prices  on  those?  A.  Not  on 
those. 

Q.  Is  there  anything  else  you  can  remember  as  to  the  dif¬ 
ference  in  prices?  A.  No.  All  I  know  is  that  I  see  it  in  the 
window.  I  never  was  in  the  place. 

Q.  During  the  period  the  Counter  Lunch  was  opened — 
you  said  before  it  opened  you  got  about  200  checks  while 
you  were  on  duty.  A.  On  my  shift. 

Q.  And  that  after  it  opened  you  got  about  125,  I  think 
you  said.  A.  Yes. 

Q.  75  less?  A.  Yes,  sir. 

Q.  I  believe  you  told  us  that  that  continued  during  all  the 
time  the  Counter  Lunch  was  open — practically  the  same 
thing?  A.  Yes. 

39  Q.  Could  you  see  any  of  your  old  customers  going 
into  the  Counter  Lunch  after  it  opened?  A.  Yes, 
sir;  some  few. 

Q.  Have  you  told  us  those  that  you  can  remember,  or  are 
there  some  others?  A.  I  don’t  know  the  names.  I  just 
know  the  faces.  A  lot  of  the  boys  worked  at  the  War  De¬ 
partment,  parked  their  trucks  out  in  front,  and  went  in. 
A  couple  of  fellows  working  next  door,  they  go  in  there. 
Some  hack  drivers — I  don’t  know  their  names;  they  told 
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me  they  were  going  in  there.  I  could  see  them  going  in 
there. 

Q.  Until  the  Counter  Lunch  opened  they  had  been  eating 
in  the  Panagopoulos  place?  A.  Yes,  sir. 

Q.  Did  they  come  back  to  the  Panagopoulos  place  at  all? 
A.  Some  of  them  has,  since  they  closed. 

Q.  While  the  Counter  Lunch  was  open,  did  any  of  them 
come  back?  A.  No,  sir. 

Q.  You  say  some  of  them  have  come  back  since  it  closed? 
A.  Yes. 

Q.  Do  you  remember  whether  or  not  the  Western  Lunch 
was  operating  at  the  time  the  Counter  Lunch  was  open? 
That  was  there  before  the  Counter  Lunch,  wasn’t  it — the 
Western  lunch?  A.  Pardon? 

Q.  The  Western  lunch  was  there  before  the  Counter  lunch 
was  opened?  A.  Yes,  sir. 

Q.  Had  you  reduced  any  of  your  prices  before  the  Counter 
Lunch  opened  ?  A.  No,  sir. 

Q.  Had  you  lost  any  of  your  customers  before  the  Coun¬ 
ter  Lunch  opened?  A.  No,  sir. 

Q.  The  ones  you  mentioned?  A.  No,  sir;  all  since. 

Mr.  Marshall.  I  think  that  is  all. 

Cross  examination. 

By  Mr.  Williams: 

Q.  Do  you  mean  to  be  understood  that  some  people,  the 
people  you  have  been  speaking  about,  who  formerly  came 
into  the  Ninth  and  New  York  Avenue  lunch  room,  and  who 
went  across  the  street — Did  not  some  of  them  go  to  the 
Western  Lunch  room  as  well  as  the  Counter?  Can  you  dif¬ 
ferentiate?  A.  Those  I  saw  went  in  the  Counter  Lunch. 

Q.  How  do  you  know  that  ?  A.  I  could  see  them. 

Q.  Did  you  see  any  go  to  the  Western  Lunch  room?  A. 
I  saw  some  people  go  in  the  Western.  I  didn’t  know  them. 
If  you  mean  my  customers — 

Q.  I  mean  the  people  who  had  formerly  been  to  your 
place,  people  that  you  knew  or  recognized.  A.  They  didn’t 
hurt  ns  at  all. 

Q.  Wasn’t  the  Western  an  active,  well-appointed  lunch 
room,  larger  than  the  other,  and  serving  the  same 
40  kind  of  food?  A.  I  don’t  know  about  “the  same  kind 
of  food”,  because  I  never  was  in  the  place.  So  far  as 
the  food  is  concerned,  I  don’t  know  anything  about  that. 
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Q.  How  about  the  prices?  A.  I  know  both  of  them  was 
cutting  prices.  I  never  asked  them  about  any  prices  at 
the  Western  lunch  room,  because  they  didn’t  hurt  me. 

Q.  You  noticed  a  lot  of  people  went  to  the  Counter,  but 
you  did  not  notice  any  who  went  to  the  Western.  How  do 
you  account  for  that?  A.  You  will  have  to  ask  me  again. 
I  am  sorry. 

Q.  How  do  you  account  for  the  fact  that  you  noticed  a 
number  of  people  that  went  to  the  Counter  Lunch  room, 
but  did  not  notice  any  that  went  next  door,  to  the  Western? 

Mr.  Marshall.  How  can  he  answer  that  question?  He 
cannot  account  for  what  he  knows.  He  knows  what  he 
knows.  I  do  not  see  how  he  can  account  for  it. 

By  Mr.  Williams : 

Q.  Had  you  been  told  to  keep  a  special  watch  on  the  Coun¬ 
ter  Lunch  room?  A.  I  was  not  told  to  keep  a  special 
watch. 

Q.  You  had  not  been  instructed  to  keep  a  special  watch? 
A.  No. 

Q.  Yon  do  not  mean  to  have  your  testimony  show  that 
you  spent  any  considerable  amount,  of  time  looking  over 
across  the  street  to  see  who  was  going  to  these  lunch 
rooms,  do  you?  A.  I  didn’t  spend  so  much  time.  I  could 
see  them  go  in  there. 

Q.  That  comes  back  to  the  question  I  asked.  Are  you  sure 
that  they  did  not  go  just  as  much  into  one  lunch  room  as 
the  other?  A.  The  customers  did  not  go  in  there.  They 
went  to  the  Counter  Lunch,  the  ones  I  was  speaking  of, 
because  I  noticed  they  used  to  come  to  our  place  all  the 
time,  and  I  taken  notice  of  it. 

Q.  Was  the  Western  doing  a  small  or  large  business  at 
that  time,  as  compared  with  the  Counter  Lunch?  A.  I  don’t 
know  what  kind  of  business  they  did. 

Q.  Was  it  apparently  a  busy  place?  A.  Right  busy,  I 
guess. 

Q.  How  long  have  you  been  at  Ninth  and  New  York  Ave¬ 
nue?  A.  Six  years. 

Q.  What  are  your  hours?  A.  11  at  night  to  7  in  the 
morning. 

Q.  7  at  night  to  7  in  the  morning? 

Mr.  Marshall.  11  at  night  to  7  in  the  morning. 
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By  Mr.  Williams: 

Q.  Has  it  been  that  all  the  time?  A.  All  the  time,  only 
sometimes  I  would  work  for  another  boy  a  week,  and  he 
would  change — not  often. 

41  Q.  These  checks  you  speak  of — were  they  all  for 
food?  You  say  you  had  about  200  checks,  and  they 
fell  off  to  about  125.  Were  they  all  food  checks,  or  for 
food  and  drinks?  A.  All  the  checks,  all  the  total.  We  did 
not  keep  separate  checks  on  the  beverages  and  food. 

Q.  As  a  matter  of  fact,  they  have  only  the  right  to  sell 
beer  at  the  Counter  Lunch  room,  have  they  not,  so  that 
you  could  not  exactly  parallel  the  sales  in  the  two  places? 
In  other  words,  you  had  a  different  kind  of  license  at  Ninth 
and  New  York  Avenue  than  at  the  Counter,  did  you  not? 
A.  Yes. 

Q.  What  else  did  you  sell  there  besides  food?  A.  We  sell 
whiskey,  beer,  and  wine,  now. 

Q.  There  was  only  beer  across  at  the  Counter,  was  there 
not,  as  well  as  soft  drinks  and  coffee,  of  course?  A.  I  don’t 
know. 

Mr.  Marshall.  He  has  not  said  whether  they  sold  whis¬ 
key,  beer,  and  wine  at  the  time  the  Counter  was  there.  He 
says  they  sell  whiskey,  beer  and  wine  now.  I  thought  you 
would  want  to  clear  that  up. 

Bv  Mr.  Williams: 

* 

Q.  How  long  have  they  been  selling  whiskey,  beer  and 
wine  at  Ninth  and  New  York  Avenue?  A.  Ever  since  it 
has  been  legal. 

Q.  Can  you  give  us  the  year?  A.  In  1935,  1  guess  it  was. 

Q.  Ever  since  it  has  been  legal,  they  had  a  license?  A.  Yes. 

Q.  Of  course,  that  could  be  shown.  Could  you  give  any¬ 
thing  in  the  nature  of  the  average  check — you  say  about 
75  checks  less.  A.  How  many  checks  less? 

Q.  You  said  there  were  about  125  checks  now,  or  at  least, 
after  the  Counter  Lunch  room  opened,  as  against  200  be¬ 
fore,  during  the  time  you  were  there.  That  makes  a  dif¬ 
ference  of  75  checks.  A.  75,  that  is  right. 

Q.  Was  that  from  counting?  Do  you  mean  to  say  that 
was  a  regular  thing,  or  was  that  just  occasional?  A.  I 
counted  the  checks  at  night. 

Q.  Did  you  keep  it  in  writing,  where  it  can  be  produced? 
A.  No,  sir. 


GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL.  43 

Q.  Did  you  keep  the  amount,  in  money  ?  A.  I  did  not. 

Q.  Can  you  say  about  what  would  be  the  average  check 
or  is  there  such  a  thing  as  an  average  check,  in  amount? 
A.  I  cannot  say. 

Q.  Can  you  say  whether  or  not  the  125  checks  that  ac¬ 
tually  were  given  in,  amounted,  in  money,  to  as  much  as  the 
200  checks  before?  A.  I  should  not  think  so. 

Q.  Food  had  increased  in  price,  had  it  not?  A.  I  should 
not  think  so. 

Q.  What  do  you  think  about  it?  What  do  you  know 
about  it? 

42  Mr.  Marshall.  Food  decreased  in  price. 

The  Witness.  There  was  a  decrease  in  some  of  the 

prices. 

By  Mr.  Williams: 

Q.  As  a  result  of  the  increase  in  the  price  of  food,  didn’t 
you  have  to  increase  the  sale  price  of  food,  or  some  of  the 
food,  you  sold?  A.  Increase  it? 

Q.  Yes;  on  account  of  the  increase  in  the  cost  of  the  food, 
was  it  not  a  fact  that  some  of  the  prices  were  raised  instead 
of  lowered?  A.  We  did  not  raise  any  prices.  We  had  to 
cut  them. 

Q.  When  did  you  start  cutting  them  ?  A.  When  the  Coun¬ 
ter  Lunch  room  started. 

Q.  Didn’t  you  cut  any  before  the  Counter  Lunch  room 
started?  A.  No,  sir. 

Q.  Wasn’t  it  a  well-known  fact  that  the  Western  lunch 
room  was  cutting  prices,  and  having  a  bad  effect  on  trade, 
before  the  Counter  Lunch  room  opened?  A.  That  did  not 
affect  us. 

Q.  Wasn’t  it  known  that  they  were  cutting  jprices ?  A. 
They  didn ’t  hurt  us  at  all. 

Q.  Did  you  ever  hear  Panagopoulos  complain  that  the 
Western  was  cutting  prices  before  that?  A.  No,  sir. 

Q.  After  the  Counter  Lunch  room  was  closed,  which  was 
in  May  of  1936,  before  long  another  lunch  room  was  opened 
in  the  same  place,  was  it  not — the  New  York  Lunch?  A. 
The  New  York  Lunch. 

Q.  Did  these  people  that  you  speak  of  come  back  to  your 
place,  or  did  you  still  continue  to  lose  them?  A.  Some  of 
them  come  back;  some  of  them  didn’t. 
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Q.  Have  you  any  idea  about  how  many  of  them  did  not 
come  back?  In  other  words,  take  this  same  matter  of  the 
checks,  that  you  speak  of.  How  did  it  show  up  in  that 
regard?  A.  The  checks  went  back  up. 

Q.  To  what  extent?  A.  I  would  say  I  used  50  or  60 
checks  more. 

Q.  When  did  that  occur?  A.  165  or  170  checks. 

Q.  When  did  that  occur?  A.  After  this  fellow  opened  up 
the  New  York  Lunch,  and  the  Counter  Lunch  went  out, 
and  this  fellow  sold — 

•  *  * 

Re-direct  examination. 

By  Mr.  Marshall: 

Q.  From  where  you  stood  in  the  performance  of  your 
duties  as  counterman  could  you  see  across  the  street  to 
the  Counter  Lunch  room?  A.  Yes,  sir. 

Q.  Is  that  the  way  you  happened  to  see  these  people  going 
in  and  out  of  there?  A.  Yes. 

Q.  They  were  right  in  front  of  you,  were  they  not?  A. 
Yes. 

Q.  You  could  not  help  seeing  them  unless  you  were  look¬ 
ing  at  something  else?  A.  Yes. 

Mr.  Marshall.  That  is  all. 

43  Re-cross  examination. 

By  Mr.  Williams : 

Q.  It  was  just  as  easy  to  see  the  Western,  wasn’t  it?  A. 
You  could  see  both,  across  the  street. 

Q.  It  was  always  late  at  night?  You  said  you  went  on  at 
11?  A.  Yes. 

Q.  Both  lunch  rooms  kept  open  all  night,  didn’t  they?  A. 
Yes,  sir. 

Q.  Yours  and  those  on  the  opposite  side  of  the  street? 
A.  Yes,  sir. 

David  Stoner,  a  cab  driver,  called  as  a  witness  for  plain¬ 
tiffs,  testified,  as  follows :  (Record  of  Hearings,  Vol.  2,  pp. 
63-79). 

That  he  lives  at  1103  Ninth  Street,  Northwest,  and  knows 
the  place  where  Mr.  Panagopoulos  conducts  his  restaurant ; 
that  he  has  been  around  that  corner  close  to  15  years,  and 
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came  there  shortly  after  Mr.  Panagopoulos  bought  the 
place;  that  he  “was  eating  there  off  and  on  at  night,  two 
meals  every  night”;  that  he  ate  there  every  night  until  the 
Counter  Lunch  opened,  and  went  across  then  to  try  that 
place,  and  ate  over  there  after  that  opened,  until  shortly 
before  they  closed,  in  the  latter  part  of  November  1933. 
The  witness  further  testified,  in  part,  as  follows: 

By  Mr.  Marshall : 

Q.  Why  did  you  go  from  the  Panagopoulos  restaurant 
over  to  the  Counter  Lunch  after  it  opened?  A.  I  heard 
so  many  of  the  cab  drivers  I  knew  say  that  things  was  so 
much  cheaper  over  there  than  they  were  across  the  street, 
so  I  went  over  there  to  find  out  for  myself,  and  found  out 
they  were. 

Q.  What  did  you  find  out  as  to  whether  or  not  they  were 
cheaper?  A.  Well,  I  found  for  one  thing  that  you  could  get 
two  free  cups  of  coffee  for  the  price  of  one.  Hot  cakes, 
you  could  get  for  10  cents;  a  hot  roast  beef  sandwich  was 
cheaper  than  it  was  across  the  street,  and  all  meals,  prac¬ 
tically  was  from  5  to  10  cents  cheaper,  that  is,  according  to 
the  price.  A  45-cent  meal  around  at  Ninth  and  New  York 
Avenue  would  be  around  35  cents  across  the  street. 

Q.  At  the  Counter  Lunch  ?  A.  At  the  Counter  Lunch,  yes. 

Q.  Did  you  know  of  any  other  people  who  ate  at  the 
Panagopoulos  place  before  the  Counter  Lunch  was  opened? 
A.  Yes,  I  did. 

Q.  What  did  they  do,  if  you  know,  after  the  Counter 
Lunch  was  opened?  A.  There  was  quite  a  few  of  them 
ate  in  there  at  the  same  time  I  was  eating  in  there,  that  I 
know. 

Q.  Eating  in  where?  A.  At  the  Counter  Lunch.  I  know 
quite  a  few  of  them  by  name,  and  I  know  any  amount  of 
those  cab  drivers  just  by  sight.  I  don’t  know  their 
44  names,  but  I  know  them  by  sight. 

Q.  You  mean  they  were  people  who  had  formerly 
been  eating  at  the  Panagopoulos  place  ?  A.  They  had  been 
eating  across  the  street,  at  the  Ninth  and  New  York  Ave¬ 
nue  lunch. 

Q.  And  they  changed  and  went  to  the  Counter  Lunch 
after  it  opened?  A.  Yes. 
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Q.  How  many  of  them  would  you  say  made  that  change, 
that  you  know?  A.  There  was,  I  would  say,  about  eight  or 
ten  that  I  know  their  names,  and  around  fifteen  or  twenty 
that  I  didn’t  know  their  names,  but  I  know  them  by  sight. 

Q.  Can  you  name  any  of  the  ones  who  changed  over 
there?  A.  Ralph  Knight;  George,  Brent,  and  Bob  Moore, 
and  a  fellow  by  the  name  of  Chestang — I  couldn’t  tell  you 
his  first  name — and  Milton  Knight;  a  fellow  by  the  name 
of  Kromer ;  Earl  Spaur ;  Jimmie  Prillman ;  Howard  Tomp¬ 
kins — I  believe  that  is  all  I  can  recall  right  now. 

Q.  As  to  the  others,  you  don’t  recall  the  names,  but  you 
knew  them  by  sight?  A.  Yes,  sir. 

Q.  After  the  Counter  Lunch  opened,  did  you  eat  at  all 
at  the  Panagopoulos  restaurant?  A.  Not  until  it  closed  up. 

Q.  Not  until  the  Counter  Lunch  closed  up?  A.  Until  the 
Counter  Lunch  closed  up. 

Q.  Do  you  know,  of  your  own  knowledge,  whether  or  not 
there  was  any  change  in  the  prices  over  at  the  Panagopoulos 
restaurant?  A.  After  I  went  back  there  to  eat,  there  was 
a  few  things  came  down — hot  cakes,  and  small  items  like 
that. 

Q.  With  regard  to  these  people  whom  you  have  mentioned 
as  eating  at  the  Counter  Lunch,  the  ones  you  have  named, 
and  the  ones  you  say  you  recognized  by  sight,  whose  names 
you  did  not  know,  after  they  went  over  to  the  Counter 
Lunch,  did  they  eat  at  any  other  place,  so  far  as  you  know? 
A.  So  far  as  I  know,  they  did  not.  Every  time  I  would  go 
to  the  Counter  Lunch,  at  regular  mealtime,  they  would  be  in 
there,  or  come  in  right  shortly  afterward. 

Q.  Have  you  any  interest  in  this  matter  at  all,  one  way  or 
the  other?  A.  None  at  all. 

Mr.  Marshall.  I  think  you  may  cross-examine. 

Cross  examination. 

j 

By  Mr.  Libby : 

Q.  Mr.  Stoner,  were  you  familiar  with  another  lunch  room 
next  to  the  Counter  Lunch?  A.  There  used  to  be  the  Wes¬ 
tern. 

Q.  It  was  in  the  same  building  in  which  the  Counter 
subsequently  opened?  A.  I  believe  so. 

Q.  From  there  it  moved  down  one  building?  A.  One 
door. 
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45  Q.  One  building  lower  down  toward  I  Street — that 
is  correct,  is  it  not?  A.  Yes. 

Q.  Did  you  ever  eat  at  the  Western  lunch  room?  A.  One 
meal,  that  was  all. 

Q.  When  was  that?  A.  That  was  during  the  time  the 
Counter  Lunch  was  opened. 

Q.  Do  you  know  whether  or  not  the  Western  lunch  room 
cut  prices?  A.  I  could  not  say.  I  don’t  know. 

Q.  You  don’t  know?  A.  No,  sir. 

Q.  You  say  you  took  two  meals —  A.  (Interposing)  No. 
I  ate  one  meal  at  the  Western. 

Q.  But  you  ate  two  meals  at  Panagopoulos  ’  ?  A.  Every 
night. 

Q.  Until  the  Counter  opened?  A.  Until  the  Counter  Lunch 
opened,  yes. 

Q.  Where  did  you  hear  that  the  Counter  cut  prices?  A. 
Some  of  the  cab  drivers  that  had  been  going  there  before 
me. 

Q.  Which  ones?  Could  you  name  any  of  them?  A.  There 
were  several.  I  could  not  name  any  particular  one  that 
told  me  that,  but  I  know  they  asked  me  why  I  didn’t  go  over 
there  and  eat.  It  was  cheaper. 

Q.  You  cannot  remember  what  one  that  was?  A.  Not 
exactly.  Several  of  them  told  me  that.  Probably  I  did  not 
know  their  names  when  they  told  me. 

Q.  What  did  you  generally  have  for  lunch,  or  the  two 
meals  that  you  had?  A.  I  never  had  no  particular  things 
to  eat — generally  what  was  on  the  steam  table  that  looked 
good  to  me,  I  would  eat  it. 

Q.  Can’t  you  remember  some  of  those  things?  A.  That  is 
pretty  hard  to  remember,  just  exactly  what  I  ate  all  the 
time. 

Q.  You  have  testified  here  that  they  cut  the  prices  5  to 
10  cents.  A.  It  was  cheaper,  according  to  the  prices  I  had 
been  paying  for  things  across  the  street. 

Q.  Give  us  the  price  of  something  that  you  got  at  the 
Counter  Lunch  which  was  5  or  10  cents  less  than  the  price 
at  the  Panagopoulos  place,  previous  to  the  opening  of  the 
Counter  Lunch.  A.  One  thing  I  used  to  eat  was  eggs  and 
potatoes  and  coffee. 

Q.  How  much  were  they  at  Panagopoulos’?  A.  They 
■was  30  cents  at  Panagopoulos  ’. 
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Q.  How  much  were  they  at  the  Counter?  A.  I  was  pay¬ 
ing  20  cents  for  them  over  there. 

Q.  20  cents  at  the  Counter?  A.  Yes. 

Q.  Eggs,  potatoes,  and  coffee?  A.  Yes,  sir. 

Q.  How  many  eggs  did  you  get?  A.  Two  eggs. 

Q.  Two  eggs  for  20  cents  at  the  Counter.  What  else  can 
you  think  of?  A.  It  is  j^retty  hard  to  remember  all 
46  that  stuff  that  far  back.  I  never  paid,  really,  much 
attention  to  what  I  was  getting  on  the  tray.  If  it 
looked  good,  I  would  get  it,  and  get  the  check  and  pay  the 
cashier  as  I  would  go  by  there. 

Paul  G.  Sullivan,  engaged  in  the  printing  business  at  920 
New  York  Avenue,  called  as  a  witness  for  plaintiffs,  testi¬ 
fied  that  he  has  known  the  restaurant  conducted  by  Mr. 
Panagopoulos  at  Ninth  and  New  York  Avenue,  since  mov¬ 
ing  into  the  neighborhood,  in  August,  1928,  and  knows  the 
place  formerly  operated  there  in  that  neighborhood,  called 
the  Counter  Lunch;  that  he  ate  at  the  Panagopoulos  res¬ 
taurant  from  the  time  he  moved  into  the  neighborhood,  up 
until  about  a  month  after  the  Counter  Lunch  was  opened 
across  the  street ;  and  that  he  ate  3  meals  a  day  at  the  Pana¬ 
gopoulos  restaurant.  He  further  testified,  in  part,  as  fol¬ 
lows  : 

Q.  You  say  about  a  month  after  the  Counter  Lunch 
opened  you  made  a  change,  is  that  correct  ?  A.  That  is 
right. 

Q.  What  did  you  do  then?  A.  Well,  they  had  a  cut  in 
prices  there,  on  the  other  side  of  Ninth  Street,  and  I  went 
over  there — not  altogether.  Lots  of  times  I  would  eat 
breakfast,  or  maybe  one  meal,  at  Ninth  and  New  York 
Avenue. 

Q.  When  you  say  “over  on  the  other  side”  do  you  mean 
to  the  Counter  Lunch?  A.  That  is  right. 

Q.  After  you  started  to  eat  at  the  Counter  Lunch,  can 
you  tell  us  whether  you  ate  more  of  your  meals  there  than 
at  the  Panagopoulos  place,  or  what  proportion?  A.  Well, 
I  ate  more  there. 

Q.  At  the  Counter  Lunch  ?  A.  That  is  right. 

Q.  Do  you  know  of  your  own  knowledge  any  other  people 
who  ate  at  the  Panagopoulos  restaurant  before  the  Counter 
Lunch  opened,  and  then  changed  to  the  Counter  Lunch? 
A.  The  men  working  for  me. 
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Q.  A  man,  did  you  say?  A.  No,  there  was  three. 

Q.  Three  men?  A.  That  is  right. 

Q.  What  did  they  do ?  Just  tell  us  about  it,  will  you?  A. 
They  were  working  in  the  shop,  and  when  they  went  out 
to  eat,  I  went  with  them  lots  of  times. 

47  Q.  Do  you  know  whether  or  not  they  ate  at  the 
Panagopoulos  restaurant  before  the  Counter  Lunch 
opened?  A.  Surely  they  did. 

Q.  After  the  Counter  Lunch  opened,  what  did  they  do? 

A.  They  ate  across  the  street  at  the  Counter  Lunch  most 
of  the  time. 

Q.  Why  did  you  make  the  change  from  one  to  the  other? 

A.  Well,  mostly  because  the  men  working  for  me  went 
there. 

Q.  Do  you  know  why  they  went  there?  A.  The  prices 
were  lower. 

Mr.  Libby.  I  object  to  that.  How  does  he  know  why 
they  went  there  ? 

Mr.  Marshall.  He  might  have  heard  them  say  so. 

Mr.  Libby.  That  would  be  hearsay.  You  would  not  want 
to  put  that  in,  would  you? 

Mr.  Marshall.  All  right.  We  will  drop  that.  I  will  with¬ 
draw  it. 

By  Mr.  Marshall : 

Q.  Tell  us  about  the  prices  at  the  two  places.  Was  one 
cheaper  than  the  other,  and  if  so,  which  one  was  the  cheaper 
place?  A.  Well,  I  myself  did  not  buy  meal  tickets,  but 
these  men  that  worked  for  me  did. 

Q.  Did  Panagopoulos  sell  meal  tickets?  A.  No,  sir. 

Q.  What  about  the  prices  of  food  as  between  the  two 
places?  Was  one  cheaper  than  the  other?  A.  Very  much  so. 

Q.  Which  was  the  cheaper?  A.  The  Counter  Lunch. 

Q.  Do  you  know  of  any  other  people,  except  the  men 
that  were  in  your  employ,  who  went  over  to  the  Counter 
Lunch  after  it  opened,  from  the  Panagopoulos  restaurant? 

A.  Several  painters ;  there  were  two  who  used  to  be  around 
my  office  and  get  telephone  calls  there.  They  went  there. 

Q.  Any  others,  that  you  know  of?  A.  Well,  the  gang 
on  the  corner  that  used  to  be  there  moved  across  the  street, 
and  any  time  you  wanted  to  locate  one  of  them,  you  could 
go  in  there  and  find  him. 

I 
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Q.  Go  in  where?  A.  The  Counter  Lunch. 

Q.  Did  they  formerly  eat  in  Panagopoulos’  place?  A. 
That  is  right. 

Q.  How  many  were  in  that  gang?  A.  About  half  a 
dozen,  or  perhaps  ten. 

Q.  Was  there  any  change  in  the  prices  at  the  Panagop¬ 
oulos  restaurant  after  the  Counter  Lunch  opened?  A. 
Mavbe  one  or  two  items. 

Q.  What  change  was  made?  A.  Well,  I  believe  it  was  on 
the  sandwiches  only,  just  on  sandwiches,  was  the  only  thing 
that  I  noticed  any  change  on. 

Q.  Were  they  cheaper?  A.  No;  the  same  price  as  across 
the  street. 

Q.  Were  they  cheaper  than  Panagopoulos  had 
4S  charged  before  the  Counter  opened?  Did  he  cut  his 
prices?  A.  Yes. 

Q.  You  say  you  don’t  know  anything  about  any  other 
article  except  sandwiches?  A.  You  mean  that  they  sold? 

Q.  Yes,  that  they  cut  the  prices  on,  that  Panagopoulos 
reduced  his  prices  on.  A.  That  is  all  I  know. 

Q.  Were  there  any  automobile  salesmen  around  that 
neighborhood  at  the  time  the  Counter  Lunch  opened?  A. 
Automobile  salesmen  ? 

Q.  Yes.  A.  There  were  a  lot  of  automobile  finance  com¬ 
panies. 

Q.  Did  you  know  those  men?  A.  Sure;  all  of  them. 

Q.  Do  you  know  where  they  ate  before  the  Counter 
Lunch  opened?  A.  Ninth  and  New  York  Avenue. 

Q.  Panagopoulos’?  A.  That  is  right. 

Q.  After  the  Counter  Lunch  opened,  where  did  they 
eat?  A.  I  saw  them  in  there  from  time  to  time — not  all  the 
time,  or  not  any  particular  time,  but  I  saw  some  of  those 
automobile  finance  people  in  there. 

Q.  In  where — in  the  Counter  Lunch?  A.  That  is  right. 

Q.  About  how  many  of  these  finance  men  were  there?  A. 
I  would  sav  about  thirtv. 

*  m 

Q.  After  the  Counter  Lunch  closed,  where  did  you  eat 
then?  A.  Ninth  and  New  York  Avenue? 

Q.  Panagopoulos’?  A.  That  is  right. 

Q.  Tell  us  whether  or  not  you  saw,  in  Panagopoulos’ 
place,  any  of  these  other  man  you  have  spoken  of,  after  the 
Counter  Lunch  closed?  A.  Yes,  sir,  they  were  there. 
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Q.  Which  ones  did  you  sec  there  after  the  closing  of  the 
Counter  Lunch?  A.  Well,  two  of  the  men  that  worked  for 
me. 

Q.  How  about  these  finance  people?  Did  you  see  any  of 
those?  A.  Some  of  them;  very  few  ever  I  saw  again  in  the 
Ninth  and  New  York  Avenue  Lunch.  Of  course,  a  lot  of 
them  have  left  that  neighborhood  since  then.  I  don’t  know 
the  exact  time  when  it  closed,  or  whether  I  saw  them  at 
that  time,  or  whether  it  was  after  the  closing. 

Q.  Have  you  any  interest  in  this  matter  one  way  or  the 
other?  A.  No,  sir. 

#  #  # 

By  Mr.  Libby: 

Q.  How  did  you  happen  to  come  here  to  testify,  Mr.  Sul¬ 
livan?  A.  Mr.  Panagopoulos  asked  me  would  I  talk  to  the 
lawyers,  and  I  told  him  I  would. 

49  Q.  You  talked  with  whom?  A.  This  gentleman  sit¬ 
ting  next  to  you. 

Q.  Mr.  Burton?  A.  Yes. 

Q.  Have  you  ever  done  any  printing  for  Mr.  Panagop¬ 
oulos?  A.  Yes,  sir. 

Q.  Are  you  doing  it  now?  A.  Some  of  it. 

Q.  Printing  his  menus?  A.  That  is  right. 

Q.  You  don’t  print  his  daily  cards?  A.  No,  sir. 

Q.  But  just  print  his  menus?  A.  Yes. 

Mr.  Libby.  I  think  that  is  all. 

Redirect  examination. 

By  Mr.  Marshall : 

Q.  On  cross  examination  you  were  asked  if  you  were 
doing  printing  for  Mr.  Panagopoulos’  restaurant.  How 
much  did  the  printing  amount  to  last  year?  A.  $16. 

Q.  How  much  has  it  amounted  to  this  vear  so  far?  A. 

$21. 

Mr.  Marshall.  That  is  all. 

Recross  examination. 

By  Mr.  Libby: 

Q.  You  are  getting  more  printing,  then,  this  vear?  A. 
Yes. 
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Q.  And  only  half  the  year  is  gone?  A.  No;  that  will  be 
enough  to  last  the  year,  the  number  of  menus  that  we  make 
for  him. 

James  Leigh,  a  witness  for  plaintiff,  (Record,  Vol.  2,  p. 
94)  testified  that  he  lives  at  907  New  York  Avenue,  and  that 
he  has  been  enmployed  at  the  Panagopoulos  restaurant 
thirteen  years,  as  Counterman  and  bartender;  and  that  he 
remembers  when  the  Counter  Lunch  was  opened  across  the 
street,  and  when  it  closed.  This  witness  further  testified, 
in  part,  as  follows:  (Record,  Vol.  2,  pp.  95-99). 

Bv  Mr.  Marshall: 

Q.  After  the  Counter  Lunch  opened,  have  you  any  per¬ 
sonal  knowledge  of  people  who  ate  their  meals  at  the  Pana¬ 
gopoulos  restaurant  before  the  Counter  Lunch  was  opened, 
and  who,  after  the  Counter  Lunch  opened,  left  the  Pana¬ 
gopoulos  place  and  went  to  the  Counter  Lunch  ?  A.  Posi¬ 
tively. 

Q.  Tell  us  what  you  know  about  that?  A.  Well,  the 
Chamberlin  Weather  Stripping  place  on  New  York  Avenue, 
931,  I  think  it  is — no,  932 — it  is  on  the  south  side — 
50  the  Chamberlin  Weather  Stripping  place.  I  could 
not  exactly  tell  you  the  number,  but  he  employed 
around  between  12  and  15  men  all  the  time. 

Q.  Did  those  men  eat  at  the  Panagopoulos  restaurant  be¬ 
fore  the  Counter  Lunch  opened?  A.  Yes. 

Q.  What  happened  after  the  Counter  Lunch  opened?  A. 
They  come  in  there,  and  we  charged  them  15  cents  for  ham 
sandwiches,  and  they  said,  “We  can  get  them  across  the 
street  for  10  cents,”  and  they  went  over  there,  so  we  lost 
them. 

Mr.  Libby.  I  object  to  what  they  said.  That  is  hearsay. 

Mr.  Marshall.  It  is  perfectly  admissible  as  showing  why 
they  left.  One  of  the  things  we  have  to  prove  is  that  the 
competition  of  the  Counter  Lunch  took  customers  away 
from  Panagopoulos.  Their  statements  are  relative  and 
material  on  that  issue. 

Mr.  Libby.  It  is  pure  hearsay.  Let  them  bring  in  those 
Chamberlin  men. 

The  Witness.  I  will  bring  them  in.  They  are  perfect 
gentlemen,  and  I  know  they  would  not  tell  me  wrong. 

Mr.  Marshall.  All  right.  Let  us  get  along. 
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By  Mr.  Marshall: 

Q.  Did  those  people  come  back  to  the  Panagopoulos  res¬ 
taurant  at  any  time?  A.  Way  after  the  Counter  Lunch 
closed. 

■  Mr.  Libby.  You  have  not  got  them  away  from  there  yet? 

Mr.  Marshall:  I  think  we  have. 

By  Mr.  Marshall: 

Q.  Did  you  see  them  go  to  the  Counter  Lunch  ?  A.  Pos¬ 
itively. 

Q.  That  satisfies  our  friend,  maybe.  You  say  they  came 
back  after  the  Counter  Lunch  closed?  A.  After  the  Coun¬ 
ter  Lunch  closed,  they  came  back  for  a  while. 

Q.  Do  you  know  of  any  other  people?  A.  Yes,  sir. 

Q.  Tell  us  about  them?  Q.  Automobile  finance  people, 
quite  a  few  of  them — Mr.  Butler  and  Mr.  Jacobson,  and 
Izzv — I  can’t  think  of  his  last  name.  He  married  old  man 
George’s  daughter,  up  here  on  Seventh  Street. 

Mr.  Libby.  You  are  going  too  fast. 

The  Witness.  Mr.  Butler,  Mr.  Jacobson,  and  Izzv — I 
can’t  think  of  his  last  name.  He  married  old  man  George’s 
daughter,  the  man  who  owns  the  clothing  store  on  Seventh 
Street.  I  don’t  know  his  last  name.  He  was  in  the  auto¬ 
mobile  finance  business;  and  a  gentleman  at  Tenth  and  New 
York  Avenue,  and  quite  a  few  from  Winslow’s  Paint  Shop 
went  over  there. 

By  Mr.  Marshall: 

Q.  How  many  altogether,  of  your  own  knowledge,  left 
the  Panagopoulos  restaurant  and  went  over  to  the  Counter 
Lunch  after  it  opened?  A.  So  far  as  I  can  figure,  from  the 
checks  and  all,  between  45  and  50,  as  near  as  I  can  es¬ 
timate. 

51  Q.  Were  those  people  who  formerly  had  eaten  at 
the  Panagopoulos  place  every  day?  A.  They  cer¬ 
tainly  was,  yes,  sir. 

Q.  After  the  Counter  Lunch  closed,  did  any  of  them  come 
back?  A.  They  are  coming  back  right  now.  All  of  Mr. 
Winslow’s  boys  are  coming  back — all  of  them. 

Q.  You  have  mentioned  some  of  the  people.  Was  there 
a  place  in  the  neighborhood  called  the  Home  Furniture 
Store?  A.  No,  sir.  That  is  at  Seventh  and  L.  Mr.  Davis — 
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Q.  (Interposing)  Did  any  of  them  eat  at  the  Panagop- 
oulos  restaurant?  A.  Thev  used  to,  but  then  Mr.  Davis 
went  to  eat  across  the  street. 

By  Mr.  Libby: 

Q.  Is  that  the  Home  Furniture?  A.  Home  Furniture, 
Seventh  and  L. 

By  Mr.  Marshall : 

Q.  How  many  of  those  people?  A.  I  could  not  say  that. 
I  know  Mr.  Davis  personally. 

Q.  What  about  Hahn’s  Shoe  Store?  A.  The  names  I 
could  not  mention,  but  there  were  quite  a  few  of  them. 
There  was  an  old  gentleman  that  used  to  come  in  quite 
often. 

Q.  What  did  he  do  after  the  Counter  Lunch  opened?  A. 
Lately  he  has  been  coming  in. 

Q.  How  about  taxi  drivers?  A.  Quite  a  few. 

Q.  Did  you  have  taxi  drivers  for  customers?  A.  Quite 
a  few  of  them. 

Q.  What  happened  to  those  after  the  Counter  opened? 
A.  Most  of  them  went  away — all  of  them.  I  have  not  seen 
but  very  few  of  them.  Chestang  just  come  back  now.  He 
went  away  for  quite  a  while,  but  he  is  coming  back  now. 

Q.  Did  Goldenberg’s  employees  eat  with  you?  A.  Quite 
a  few  of  them  used  to. 

Q.  What  happened  to  them?  A.  There  was  quite  a  few 
girls.  They  all  left.  They  never  did  come  back.  They 
used  to  eat  there  quite  a  bit. 

Q.  What  do  you  know  of  your  own  knowledge,  from  your 
own  observation,  as  to  whether  these  people  who  left  the 
Panagopoulos  restaurant  after  the  Counter  Lunch  opened, 
went  over  to  the  Counter  Lunch  and  ate?  A.  Positively 
I  know  it. 

Q.  How  do  you  know’  it?  A.  I  could  see  right  across. 
There  is  a  big  window  there.  You  can  see  right  straight 
across  the  street. 

Q.  As  counter  man,  where  are  you  located  with  reference 
to  that  window?  A.  There  is  a  big  windowr  right  here  (in¬ 
dicating).  Your  eyes  are  alw'ays  looking  up,  and  you  can 
see  them  go  in.  You  could  see  these  men  go  by,  and  see 
them  go  in,  positively  see  them  go  in. 
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52  Q.  Was  the  entrance  of  the  Counter  Lunch  visible 
to  you  from  where  you  were?  A.  You  could  see  per¬ 
fect,  both  restaurants,  the  Western  and  the  Counter,  both, 
from  where  I  worked. 

Q.  What  were  your  hours  of  duty  there?  A.  7  to  3. 

Q.  7  a.  m.  until  3  in  the  afternoon?  A.  Yes. 

Q.  You  said  something  about  45  or  50  less  meals  there 
or  checks.  A.  Yes,  sir. 

Q.  Was  that  during  your  period?  A.  During  my  period 
of  working  hours,  yes,  sir. 

And  thereupon,  Andrew  Panagopoulos,  one  of  the  plain¬ 
tiffs,  testified,  (Record,  Vol.  2,  p.  114),  that  he  was  a  part¬ 
ner  in  said  restaurant  business  with  James  Speros  and 
Thomas  Arthur,  and  that  the  three  partners  bought  the 
place  at  Ninth  and  New  York  Avenue  in  March,  1924,  and 
paid  $25,000.00  for  it,  and  that  the  stock  and  fixtures  were 
held  in  the  sale  at  no  more  than  a  thousand  dollars;  that 
the  rest  of  the  purchase  price  was  for  good  will ;  that  they 
opened  up  for  business  at  that  location  on  March  13,  1924; 
that  there  was  a  fire  there  the  10th  of  September,  1932, 
and  that  at  the  time  of  the  fire  their  books  and  records 
“burned  up  beyond  recognition”;  that  at  the  time  of  the 
fire  the  books  and  records  were  not  in  the  safe;  that  all  the 
records  of  the  business  transacted  at  that  place  of  busi¬ 
ness  commence  with  October  18,  1932;  that  the  Counter 
Lunch  opened  the  9th  of  December,  1933,  and  closed  May 
20,  1936,  after  the  Court  hearing  in  this  case.  The  wit¬ 
ness  further  testified,  in  part,  as  follows:  (Record,  Vol.  2, 
pp.  116-136 

By  Mr.  Marshall : 

Q.  Will  you  take  your  book  and  tell  us  the  amount  of 
your  sales  and  your  merchandise  and  operating  expenses, 
your  net  profit  or  net  loss,  by  the  month,  from  the  time 
your  records  begin,  which  I  believe  you  said  was  October 
18 — of  what  year?  A.  1932. 

Q.  I  want  you  to  give  us  that  down  to  the  time  of  the 
opening  of  the  calendar  month.  A.  Sales  in  October,  1932, 
$2,545.83. 

53  Q.  What  were  your  merchandise  and  operating 
expenses  for  that  month?  A.  I  think  I  had  better 

take  my  statement  there. 
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Mr.  Libby.  It  was  only  for  13  clays  of  that  month. 

The  Witness.  Yes.  $2,545.83. 

By  Mr.  Marshall. 

Q.  There  seems  to  be  some  little  difference  between  the 
figures  we  have  here  and  the  one  you  have  just  given.  I 
have  $2,539.83.  A.  Mr.  Revis  is  the  accountant,  and  he 
made  some  corrections.  I  don’t  have  no  adding  machine, 
and  every  month  I  turned  this  over  to  Mr.  Rcvis. 

Mr.  Marshall.  The  accountant  is  here  to  straighten  out 
any  possible  difference. 

By  Mr.  Marshall: 

Q.  Are  you  able  to  give  us  your  expenses  for  that  same 
period  of  time?  A.  Total  paid  out  by  cash  at  that  time, 
according  to  my  figures,  $1,676.71.  Total  paid  out  by 
checks  was  $627.65. 

Q.  What  was  the  total  paid  out?  Have  you  got  it  there? 
What  is  that  book  that  you  have  before  you?  A.  That  is 
the  book  in  which  I  put  down  the  sales  and  expenses. 

Q.  Does  that  cover  the  entire  time  of  the  operation  of 
the  business?  A.  It  covers  from  October,  1932  until  June 
30th  of  this  year. 

Q.  You  made  the  entries  in  that  book  yourself?  A.  Yes, 
sir. 

Q.  And  you  made  them  correctly,  I  suppose,  as  far  as 
you  could?  A.  As  close  as  I  could. 

Q.  Did  you  have  your  books  audited  at  any  time?  A. 
Yes,  sir. 

Q.  When  would  vou  have  vour  books  audited?  A.  At 
least  once  a  year. 

Q.  By  whom  were  they  audited?  A.  By  Mr.  Revis. 

Q.  And  he  is  here?  A.  Yes,  sir. 

Q.  He  is  familiar  with  those  books?  A.  Yes,  sir. 

Q.  Let  me  ask  you  this,  Mr.  Panagopoulos.  After  the 
opening  of  the  Counter  Lunch  did  you  observe  any  differ¬ 
ence  in  the  volume  of  business  done  by  you  in  your  restau¬ 
rant?  A.  Between  $1,000  and  $1200  a  month. 

Q.  You  mean  that  you  did  that  much  more  or  that  much 
less?  A.  That  much  decrease. 

Q.  IIow  long  did  that  continue?  A.  That  continued  until 
the  beer  license  came  out.  Then  we  increased  again.  But 


GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL.  57 

I  was  the  first  one  to  get  a  beer  license  in  that  section,  by  a 
week  or  ten  days,  and  then  it  dropped  off  again  because 
the  other  people  got  a  license  too. 

Q.  Did  your  business  come  back  at  all  during  all  of  the 
time  the  Counter  Lunch  was  open,  except  for  the  beer?  A. 
No,  sir. 

54  Q.  How  about  profit  and  loss?  A.  The  profits 
were  much  lower  because  I  was  forced  to  cut  down 
my  prices. 

Q.  Tell  us  what  you  did  about  cutting  prices  and  why 
you  did  it.  A.  When  the  Counter  first  opened  I  held  the 
prices  as  I  had  them,  but  I  increased  the  portions.  But 
that  didn’t  work.  After  a  month  I  started  cutting  the 
prices  myself  and  was  still  giving  practically  the  same  por¬ 
tion. 

Q.  What  price  cuts  did  you  make?  A.  Practically  on 
everything — on  sandwiches,  baked  ham  sandwiches.  We 
had  them  at  15  cents  previous,  and  I  cut  them  down  to  10 
cents.  Fresh  ham  sandwiches  we  cut  down  to  10  cents. 
Roast  beef  sandwiches,  I  cut  them  down  to  10  cents  from 
15  cents.  Eggs — T  cut  them  down  from  30  cents  to  20  cents 
— eggs,  potatoes,  rolls  and  coffee.  Oakes  and  sausage  from 
35  cents  to  25  cents.  Steaks  I  cut  down  from  40  to  30  cents. 
Ham  and  eggs,  from  35  to  25  cents  for  a  while,  and  then  I 
went  up  to  30  cents  again.  Bacon  and  eggs  the  same  way. 

Mr.  Libby.  Did  vou  say  you  cut  them  down  from  40  to 
30? 

The  Witness.  To  35.  Hot  cakes — did  I  mention  them  ? — 
from  15  cents  to  10  cents.  Beef  stew  from  20  cents  to  15 
cents.  Ham  and  cabbage  or  corned  beef  and  cabbage  and 
things  like  that,  from  35  cents  to  30  cents.  Short  ribs  of 
beef,  1  used  to  get  35  cents,  and  I  cut  it  down  to  25  cents. 
Practically  everything.  I  think  it  is  useless  to  mention  it, 
because  we  put  steam  tables  there  and  every  day  we  had 
changes  and  everything  was  cut  down,  a  cut  of  a  nickel  to 
15  cents.  Ham  and  egg  sandwiches  we  cut  down  from  15 
to  10  cents,  and  then  after  the  Counter  Lunch  closed  up  I 
went  up  to  15  cents. 

By  Mr.  Marshall : 

Q.  Why  did  you  make  those  cuts?  A.  In  order  to  hold 
my  customers,  to  hold  the  business. 
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Q.  What  made  you  make  the  cuts?  A.  Because  across 
the  street  the  Counter  was  doing  the  same  thing. 

Q.  You  mean,  the  Counter  Lunch  made  a  cut?  A.  Yes, 
sir. 

Q.  Was  that  before  you  cut  any  prices?  A.  Yes,  sir; 
that  was  before  I  cut  any  prices.  I  didn’t  cut  prices  until 
a  month  after  the  Counter  Lunch  opened. 

Q.  When  you  bought  that  place  from  Mr.  Goodacre,  can 
you  tell  us  what  lunch  rooms  there  were  then  in  the  neigh¬ 
borhood  in  operation?  A.  I  will  have  to  name  them.  Be¬ 
tween  Sth  and  10th  on  K  Street  was  one  called  the  Broad¬ 
way — I  mean,  between  7th  and  Sth  on  K  Street. 

The  Auditor.  Opposite  the  library  ? 

The  Witness.  Next  to  Hahn’s  shoe  store. 

By  Mr.  Marshall: 

Q.  What  was  the  name  of  that  one?  A.  Broadway.  And 
on  Sth  and  K  it  was  the  Century.  Between  Sth  and  9th 
again  was  another  one  called  the  Ohio  Lunch. 

55  The  Auditor.  Where  is  that? 

The  Witness.  Right  across  from  the  Library.  On 
New  York  Avenue,  I  think  it  was  914,  there  was  another 
place.  I  don’t  remember  the  name  of  it.  It  was  a  small 
place.  And  then  below  there  was  another  one,  in  the  base¬ 
ment.  I  don’t  know  the  name  of  it — on  New  York  Avenue 
between  9th  and  10th. 

Mr.  Williams.  On  the  south  side? 

The  Witness.  Yes,  sir.  On  9th  Street  there  was  one 
called  the  Sun  Cafe.  I  think  that  was  920  9th  Street. 

Mr.  Libby.  On  the  same  side  of  the  street  as  yours? 

The  Witness.  Yes.  The  name  I  remember  well,  but  I 
don’t  remember  the  number. 

Mr.  Libby.  On  the  west  side  of  the  street,  you  don’t  re¬ 
member  the  name? 

The  Witness.  Yes.  The  Sun  Cafe.  Next  to  that  there 
was  the  Mount  Vernon — I  think  it  was  the  Mount  Vernon. 
The  man’s  name  is  Valanos.  He  used  to  sell  sandwiches 
and  delicatessen. 

Mr.  Libby.  That  is  also  on  the  west  side? 

The  Witness.  Yes,  sir. 

The  Auditor.  Next  to  920? 

Mr.  Burton.  Next  to  the  Sun  Cafe. 
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The  Witness.  Then  below  there  was  a  sea  food  place — 

Mr.  Libby.  That  is  the  one  that  is  on  the  northwest  cor¬ 
ner  of  9tli  and  I  ? 

The  Witness.  Yes,  sir.  On  the  corner  of  9th  and  I  was 
the  one  called  the  Manhattan  Cafe.  The  building;,  is  torn 
down  now. 

Mr.  Burton.  Which  corner? 

The  Witness.  The  northwest  corner.  Bight  across  the 
street  was  one  called  Thompson’s — I  think  it  was  Thomp¬ 
son’s.  Near  there  was  the  W.  B.  &  A.  owned  by  Mr.  Good- 
acre  then. 

Mr.  Williams.  You  sav,  owned  bv  him  then? 

The  Witness.  Yes,  sir.  Then  there  was  another  place, 
another  candy  store  there,  where  the  Counter  Lunch  is 
now,  that  used  to  sell  candies  and  sandwiches.  And  that 
is  all  I  can  remember. 

Bv  Mr.  Marshall: 

* 

Q.  What  about  the  Western?  A.  The  Western  was  not 
there  then. 

Q.  It  was  not  there  when  you  bought?  A.  No,  sir. 

6.  Will  vou  tell  us  what  is  there  todav  in  the  wav  of 

V  1  *f 

restaurants  or  eating  places  ?  How  many  of  those  that  you 
have  listed  here  are  still  there?  A.  The  Broadway  is  still 
there,  but  it  is  in  the  same  location  where  the  Centurv  was 
then. 

Mr.  Williams.  On  K  Street  between  8th  and  9th? 

The  Witness.  Yes ;  8th  and  K. 

Mr.  Libby.  The  Century  is  gone? 

The  Witness.  Yes,  sir.  The  Liberty  now  is  where  the 
Ohio  used  to  be.  Neither  one  of  those  on  New  York  Avenue 
is  there  now. 

56  Mr.  Libby.  They  have  gone? 

The  Witness.  Yes.  The  Sun  Cafe  is  not  there  now. 
The  Manhattan  is  still  there.  The  Broadway  is  not  there — 

Mr.  Libby.  You  mean,  the  Manhattan  is  not  there? 

The  Witness.  Yes ;  that  is  right.  Right  across  the  street 
there  is  a  fellow  by  the  name  of  Orchard.  He  sells  sand¬ 
wiches.  He  was  not  there  then. 

Mr.  Libby.  When  did  he  open? 

The  Witness.  About  two  years  ago. 

The  Auditor.  Where  is  that? 
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The  Witness.  Across  on  the  other  side  of  9th  Street. 

The  Auditor.  On  the  east  side? 

The  Witness.  Yes,  sir. 

The  Auditor.  Do  you  know  the  number  of  the  place? 

The  Witness.  I  do  not.  Next  to  that  is  a  Coffee  Pot  that 
was  not  there  then.  I  think  they  called  it  the  P.  &  S.  I 
don’t  remember  the  number  of  it.  Where  Thompson’s  used 
to  be  is  a  Chinese  place  now.  Where  the  W.  B.  &  A.  used 
to  be  is  Row’s;  and  where  the  delicatessen  used  to  be,  it  is 
the  New  York  Lunch  now. 

Mr.  Libby.  Still  a  delicatessen  store? 

The  Witness.  No,  sir.  It  is  a  regular  lunch  room. 

Mr.  Libby.  What  do  they  call  it? 

The  Witness.  New  York. 

Mr.  Libby.  New  York  Cafeteria? 

The  Witness.  New  York  Lunch  and  Cafeteria.  I  guess 
you  want  an  explanation  about  the  cafeteria.  The  cafeteria 
is  where  the  Western  used  to  be. 

Mr.  Libby.  Is  not  the  New  York  Lunch  where  the  Counter 
used  to  be? 

The  Witness.  Where  the  Counter  used  to  be. 

Mr.  Libby.  And  where  the  Western  used  to  be  is  the  New 
York  Cafeteria? 

The  Witness.  Yes,  sir. 

By  Mr.  Marshall : 

Q.  I  have  not  kept  count  of  them,  but  are  there  more  or 
less  there  now  than  when  you  bought  ?  A.  I  think  there  are 
three  less  now.  I  think  there  are  three  less. 

Q.  After  the  Counter  Lunch  opened,  tell  us  whether  or  not 
you  personally  saw  any  of  your  former  customers  in  the 
Counter  Lunch.  A.  I  have  seen  many  of  them. 

Q.  Can  you  tell  us  how  many  of  them?  Approximately, 
of  course.  A.  You  can’t  very  well  say  it  correctly.  You 
have  to  be  approximate  in  the  restaurant  business.  It  was 
between  120  and  150  people  a  day. 

Q.  You  mean,  between  120  and  150  people  who  ate  with 
you  before  the  Counter  Lunch  opened,  went  over  there  and 
ate  afterwards?  A.  Yes;  in  the  whole  24  hours. 

Q.  And  approximately  what  difference  would  that  make 
in  the  income  of  your  place  ?  A.  Between  $35  and  $40  a  day. 

Q.  How  long  did  that  continue?  A.  It  continued  until  the 
Counter  Lunch  closed. 
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57  Q.  It  appears  from  the  testimony  already  taken  in 
this  case  that  your  partners  who  operated  other 
places  had  to  contribute  from  time  to  time  money  to  keep 
your  place  going?  A.  Yes,  sir. 

Q.  That  is  so,  is  it  not?  A.  Yes. 

Q.  It  has  already  been  testified  to;  and  that  your  place 
operated  at  a  loss  during  the  period  of  time  that  the  Coun¬ 
ter  Lunch  was  open?  A.  Yes. 

Mr.  Libbv.  He  did  not  testify  to  that. 

Mr.  Marshall.  He  did  in  the  other  case,  to  which  you 
objected. 

*  m  # 

Bv  Mr.  Marshall: 

Q.  From  what  did  you  make  the  entries  in  that  book?  A. 
From  the  cash  register. 

Q.  And  that  is  the  only  book  you  keep,  the  only  book  you 
have?  A.  Yes. 

Mr.  Libby.  The  cash  register  does  not  show  disburse¬ 
ments. 

Mr.  Marshall.  It  shows  what  came  in  and  what  went  out. 

Mr.  Libby.  I  do  not  see  how  it  would  show  cheeks. 

Mr.  Williams.  It  would  not  show  bank  checks. 

Mr.  Marshall.  We  have  those  separate. 

Mr.  Williams.  You  asked  him  from  what  sources  he  made 
his  entries. 

Mr.  Libby.  We  have  no  objection  to  the  book  being  iden¬ 
tified. 

Bv  Mr.  Marshall : 

Q.  Have  you  got  your  check  book  that  you  used  during 
that  period?  A.  No,  sir.  I  always  mark  the  checks  on  the 
other  side  of  the  book. 

Q.  Where  are  the  checks  themselves?  A.  I  think  I  have 
some  of  them.  I  have  not  got  them  with  me.  I  always 
took  the  checks  and  marked  them  on  the  opposite  side  of 
the  book. 

Q.  You  did  that  at  the  time  you  drew  the  checks?  A. 
Yes;  either  at  that  time  or  at  the  end  of  the  month. 

Q.  Have  you  got  the  check  book  with  the  stubs  in  it,  rep¬ 
resenting  the  checks  drawn?  A.  I  can  bring  it  down.  I 
have  not  got  it  with  me. 
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Q.  You  can  get  them  and  bring  them  ?  A.  Yes,  sir. 

Q.  All  right.  Get  them  and  bring  them.  I  supposed 
you  had  gotten  everything  you  had. 

Mr.  Libbv.  Would  the  Auditor  think  that  it  would  be  in 
order  for  the  book  to  be  identified  and  then  let  Mr.  Williams 
and  myself  examine  it  ? 

Mr.  Marshall.  We  are  going  to  have  it  offered  in  evidence. 

The  Auditor.  Let  it  be  marked,  given  an  exhibit  number. 

Mr.  Marshall.  Plaintiff's  Kxhibit  Xo.  1,  you  can  call  it. 

Mr.  Williams.  You  have  two  exhibits  that  you  tiled  with 
your  statement,  A  and  B. 

The  Auditor.  The  reporter  will  give  it  an  appropriate 
number. 

(The  book  referred  to  was  marked  “Plaintiff's  Kxhibit 
Xo.  1’’  for  identification.) 

f)S  Mr.  Libby.  We  reserve  the  right  to  object  to  the 
admission  of  the  book,  if  your  Honor  please,  after 
we  have  had  an  opportunity;  to  examine  it,  or  if  Mr.  Mar¬ 
shall  offers  testimony  about  it. 

M  r.  Marshall.  1  do  not  see  how  you  can  reserve  that  right. 

Mr.  Libby.  We  object  to  the  admission  of  the  book  now 
on  the  evidence  which  Mr.  Panagopoulos  has  given.  If  he 
can  amplify  that,  we  may  withdraw  our  objection. 

The  Auditor.  1  think  that  point  is  covered  by  a  recent 
Act  of  Congress  on  the  subject. 

Mr.  Libby.  1  know  it  is  very  broad. 

Mr.  Marshall.  It  provides  that  any  memorandum  made 
by  anybody  in  the  regular  course  of  his  business  is  ad¬ 
missible  in  evidence. 

Mr.  Libby,  i  will  note  my  exception. 

The  Auditor.  It  appears  that  he  made  the  entries  himself. 

Mr.  Libby.  I  am  inclined  to  think  that  your  Honor  is 
right,  under  the  statute,  but,  on  the  other  hand,  out  of  an 
abundance  of  caution  1  object  to  the  admission  at  this 
time.  Your  Honor  overrules  me  and  allows  me  an  excep¬ 
tion  : 

The  Auditor.  Yes. 


(The 

Kxhibit 


book  referred  to,  heretofore  marked 
Xo.  1”  for  identification,  was  received 


“  Plaintiff's 
in  evidence.) 


Mr.  Libby.  1  suggest  that  before  your  Honor  should  rule 
on  the  books,  that  he  describe  what  they  contain. 
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The  Auditor.  I  understand  he  has  described  what  they 
contain. 

Mr.  Libby.  They  were  a  recapitulation,  as  I  understand. 


Bv  Mr.  Libby: 

Q.  Was  that  by  the  month  or  the  day  ?  A.  The  total  is 
by  months. 

Q.  But  the  books  show  receipts  and  expenditures  by  the 
dav  ?  A.  Yes,  sir. 

By  the  Auditor: 

f).  From  October  IS,  1932?  A.  To  .June  30,  1937. 

Q.  Is  that  it  ?  A.  That  is  correct. 

By  Mr.  Marshall: 

(t).  You  have  made  these  entries  (indicating)  ?  A.  Yes, 
sir. 

O.  And  vou  had  the  information  at  the  time  you  made 

w  •  • 

the  entries,  and  you  made  the  correct  entries?  A.  Fvery 
night. 


Hereupon,  William  A.  Revis,  a  witness  for  the  plaintiffs, 
testified,  as  follows:  (Record,  Yol.  2,  p.  139) 

That  lie  has  been  in  the  public  accounting  business  about 
ten  years,  and  lias  acted  as  auditor  of  the  business  con¬ 
ducted  by  Mr.  I ’anagopoulos  at  Xinth  and  Xew  York 
59  Avenue,  since  about  1927,  and  lias  audited  the  books 
at  that  place  annually;  that  be  had  audited  all  the 
accounts  as  shown  in  1  ho  book  produced  by  Mr.  1 ’anagopou¬ 
los,  (Plaintiffs  Kxhibit  No.  1"),  and  bad  verified  the 
totals,  such  as  sales,  merchandise,  wages,  general  expenses, 
and  so  forth;  that  the  book  begins  October  IS,  1932;  that 
be  found  there  were  errors  in  the  additions  made  in  the 
book  by  Mr.  I ‘anagopoulos,  and  corrected  t  Hem ;  that  from 
the  18th  of  October,  1932,  to  the  end  of  October,  the  amount 
of  sales  as  shown  by  the  book,  was  that  tin*  mer¬ 

chandise  and  operating  expenses  for  the  same  period,  as 
shown  by  the  book,  were  $ 2.oi<).!><>,  and  that  the  net  profit 
during  that  period,  was  S V.is.t<7 ;  that  during  that  period 
the  capita.l  expenditures,  for  furniture  and  fixtures,  as 
shown  in  the  book,  amounted  to  -S '207>:  that  the  aggregate 
sales  for  tile  next  month,  November,  as  shown  by  the  book, 
were  $.'>.777.12 ;  that  the  merchandise  and  operating  ex- 


(54  <;i:o.  l.  ooooacuk  vs.  \nm:k\v  iwXAuoi’ori.os.  kt  ai 


ponses  wore  S7, 
riot!,  a>  show  :i  ’ 
!ial  ox i >en< li i  lire 
tinning,  1 1  u*  wh 


7:  { Suit  the  net  profit  during  that  pe- 
>v  t };v  ! i» »i >!• .  v.  a>  N’ /".>•/. .'  ’» ;  and  that  1 1 >< *  oap- 
"i  lor  furniture  and  fixtures.  won*  •S>~.  ('on- 
no.'."  further  l o " t i  1  iod.  in  part,  as  follows: 


i 5 v  M  r.  Marshall 


(c).  Take  December,  ilu*  next  month:  What  do  tho  hooks 
> how  tlu*  sales  to  ha vo  hoot:  in  December?  A.  $6.02. >.02. 

(t>.  Ami  merchandise  and  operating  expenses?  A.  Op¬ 
erating  o.xponsos.  84.979.21. 

(t).  What  about  profit,  if  any.’  A.  $1,046.41. 

(t>.  Capital  expenditures  ?  A.  $i 1  7.25. 

(t>.  Xow  tako  .January,  1933:  Sale's.’  A.  Salos,  $6,0.)7.99. 
().  Morohandiso  and  operating  expenses.'  A.  $7),  1 72.07). 


(J.  Profit  .’  A.  $885.94. 

(.).  Capital  oxpondit tiros ?  A.  $45. 

(t).  February?  A.  $5,645.70. 

60  (J.  For  what ?  A.  Salos. 

Q.  And  morohandiso  and  operating  o.xponsos;'  A. 
*4,15:57)4)7). 

Q.  And  tho  not  profit.'  A.  Xot  profit,  $1,009.75. 

Q.  Capital  oxpondituros .’  A.  $97.75. 

Q.  March,  tho  noxl  month’  A.  Salos,  $6,774.34. 

Q.  Morohandiso  and  operating  o.xponsos A.  Morohan¬ 
diso  and  operating  expenses,  $0,404.39, 

(t>.  Xot  profit.'  A.  Xot  profit,  $1,. '569. 75. 

Q.  Capital  oxpondituros.'  A.  $165. 

Q.  Tho  next  month,  April — sales.'  A.  April  sales,  $7,- 
365.84. 


Q.  Morohandiso  and  operating  expenses — for  April?  A. 
$5,i  3.).  62. 

Q.  Xet  profit  for  April.'  A.  $1,630.22. 

Q.  Capital  expenditures  for  April?  A.  $193. 

Q.  The  following  month,  May:  Sales?  A.  Sales,  $7,049.96. 
Q.  Merchandise  and  operating  expenses?  A.  $6,074.70. 
Q.  Xet  profit  ?  A.  $975.26. 

Q.  Capital  expenditures?  A.  $151.20. 

Q.  The  month  of  June:  Sales?  A.  $6,500.37. 

Q.  Merchandise  and  operating  expenses  for  June?  A. 
$5,642.97. 

Q.  Xet  profit  for  that  month?  A.  $857.40. 

Q.  Capital  expenditures  for  that  month?  A.  $140.76. 
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(.v).  July  snips.  A.  ?r(>,7 < )(>.7 S. 

(t).  Merchandise  and  operating  expenses.’  A.  $5,800.77. 
(,).  Net  profit ?  A.  $000.01. 

(t).  Capital  expenditures .’  A.  $141.20. 

(c>.  August  sales.’  A.  $0,577.84. 

Q.  Mereliandise  and  operating  expenses  tor  August.’  A. 
$5,890.15. 

(t).  Net  protit  lor  August A.  $078.00. 

(c).  Capital  e.X])endi1  ures  for  August.’  A.  $84.85. 

().  September  sales.  A.  $0,431.38. 

01  {).  Mereliandise  and  operating  expenses’  A.  $5,- 

020.58. 

Q.  Net  profit  for  that  month.’  A.  $504.80. 

(t).  Capital  expenditures  for  September?  A.  $120.15. 

(t).  Sahis  for  October.’  A.  $5,068.00. 

(t).  Merchandise  and  operating  expenses  for  October?  A. 
$5,503.2 1 . 

(t).  Xet  profit  for  October?  A.  $405.48. 

(t).  Capital  expenditures  for  October?  A.  $70. 

Q.  November  sales?  A.  $5,006335. 

Q.  Merchandise  and  operating  expenses,  November?  A. 
$o,09o.4o. 

Q.  Net  profit  for  November  ?  A.  $510.90. 

Q.  Capital  expenditures,  November?  A.  $82.20. 

Q.  December  1  to  December  9,  sales?  A.  $1,407.02. 

(,).  Merchandise  and  operating  expenses  during  that  same 
period?  A.  $1,246.77. 

Q.  Net  profit  during  that  period?  A.  $220.S5. 

Q.  Capital  expenditures  during  the  same  period?  A. 
$97.20. 

Q.  The  figures  that  you  have  given  us  are  up  to  Decem¬ 
ber  the  9th,  1933?  A.  Yes,  sir. 

Mr.  Williams.  T  may  say  that  checks  with  Exhibit  A. 
Mr.  Marshall.  It  does;  it  checks  with  our  Exhibit  A. 

By  Mr.  Marshall: 

Q.  Can  you  give  us  the  volume  of  sales  from  December 
9,  to  December  31,  1933?  A.  Sales,  $3,262.44. 

Q.  Merchandise  and  operating  expenses  during  the  same 
period?  A.  $3,258.11. 

Q.  Net  profit  during  the  same  period?  A.  $4.33. 

Q.  Capita]  expenditures  during  that  period?  A.  None. 
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Q.  Xow  the  month  of  Janimrv,  1934:  Sales?  A.  Sales, 
$4,410.67. 

Q.  Merchandise  and  operating  expenses?  A.  $4,496.01. 

(t).  And  any  net  profit  for  that  month?  A.  It  is  a  net 
loss  there,  of  $85.34. 

Q.  Capital  expenditures?  A.  $81.20. 

Mr.  Williams.  That  is  the  first  reference  to  a  net  loss: 
and  of  course  it  is  understood  that  the  same  objection  and 
exception  to  the  ruling  is  had,  as  to  where  it  refers  to  a 
net  profit? 

The  Auditor.  Yes;  of  course. 

By  Mr.  Marshall: 


Xow  take  the  month  of  February,  1934,  and  give  us 
the  sales  as  shown  by  tile  books.  A.  $3,965.78. 

62  Q.  Merchandise  and  operating  expenses  during  the 

month  of  February?  A.  $4,5(51.16. 

(t>.  Xet  profit  or  net  loss  during  that  time?  A.  Xet  loss, 
$595.38. 


(,t).  Capital  expenditures?  A.  $100.20. 

Q.  The  month  of  March:  Sales?  A.  $5,052.31). 
ft).  Merchandise  and  operating  expenses  for  March?  A. 
$5,238.05. 

(,).  Xet  profit  or  net  loss  for  March?  A.  Xet  loss,  $185.66. 
(t).  Capital  expenditures?  A.  $100.20. 

(t).  The  month  of  April:  Sales?  A.  $5,697.71. 

(t>.  Merchandise  and  operating  expenses  for  April?  A. 
$5,134.59. 

(,).  Xet  profit  or  net  loss  for  April?  A.  Xet  profit,  $563.12. 
<?.  Capital  expenditures  for  April?  A.  $106.20. 

(t>.  The  following  mouth.  May:  Sales?  A.  Sales,  $5,913.53. 
(J.  Merchandise  and  operating  expenses  for  the  same 
month?  A.  $5,572.06. 

O.  Xet  profit  or  net  loss,  as  the  case  may  be?  A.  Xet 
profit.  $341.47 . 

Q.  That  is  profit  ?  A.  Yes;: profit. 

(?.  Capital  expenditures?  A.  Capital  expenditures, 
$155.70. 

().  .June  sales?  A.  $5,598.04. 

O.  Merchandise  and  operating  expenses  for  June?  A. 
$5,589.97. 

O.  Profit  or  loss,  June?  A.  Profit,  $8.07. 
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Q.  Capital  expenditures,  June?  A.  $96.20. 

Q.  July  sales ?  A.  $0,397.84. 

Q.  Merchandise  and  operating  expenses?  A.  $5,311.78. 
Q.  Profit  or  loss  for  that  month?  A.  Xet  profit,  $86.06. 

Q.  Capital  expenditures?  A.  Capital  expenditures, 
$116.20. 

Q.  Xow,  the  month  of  August:  Sales?  A.  $5,404.70. 

Q.  Merchandise  and  operating  expenses  for  August? 
A.  $5,237.48. 

Q.  Profit  or  loss  for  August?  A.  Profit,  $167.22. 

Q.  Capital  expenditures,  August?  A.  $101.20. 

(,).  September  sales?  A.  September,  $5,610.71. 

63  (c).  Merchandise  and  operating  expenses,  Septem¬ 

ber?  A.  $5,532.28. 

Q.  Profit  or  loss,  September?  A.  Xet  profit,  $78.43. 

(,).  Capital  expenditures?  A.  $66.20. 

(v).  October  sales?  A.  $5,741.95. 

Q.  Merchandise  and  operating  expenses?  A.  $5,478.29. 

Xet  profit  or  loss?  A.  Xet  profit,  $263.66. 

(t).  Capital  expenditures?  A.  $5.3.45. 

(t).  Xovember  sales?  A.  $5,174.58. 

Q.  Merchandise  and  operating  expenses?  A.  $5,223.63. 
Q.  Xet  profit  or  net  loss  for  Xovember?  A.  Xet  loss, 
$49.05. 

Q.  Capital  expenditures?  A.  $36.20. 

Q.  December  sales ?  A.  $5,082.84. 

(,}.  Merchandise  and  operating  expenses?  A.  $5,199. 64. 
<t).  Profit  or  loss?  A.  Xet  loss,  $116.80. 

O.  Capital  expenditures?  A.  $61.20. 

Q.  Xow,  the  month  of  .January,  1935.  What  were  the 
sales  during  that  month?  A.  $5,211.12. 

Q.  Merchandise  and  operating  expenses?  A.  $5,751.09. 

(t>.  Xet  profit  or  loss?  A.  Xet  loss,  $539.97. 

Q.  Capital  expenditures-?  A.  $36.20. 

Q.  I'V bruary  sales?  A.  $4,463.45. 

Q-  Merchandise  and  operating  expenses?  A.  $4,505.71. 
(J.  Xet  profit  or  loss?  A.  Xet  loss,  $42.26. 

(L).  Capital  expenditures ?  A.  $123.95. 

Q.  March  sales?  A.  $5,026.95. 

(t).  Merchandise  and  operating  expenses  ?  A.  $5,178.51. 

(t).  Xet  profit  or  loss?  A.  Xet  loss,  $151.56. 

Q.  Capital  expenditures?  A.  $54.32. 
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Q.  April  sales?  A.  $4,986.64. 

Q.  Merehantlise  and  operating  expenses?  A.  $4,878.79. 

Q.  Xet  profit  or  loss  during  April?  A.  Xet  profit, 
$107.85. 

Q.  Capital  expenditures?  A.  $49.20. 

Q.  May  sales?  A.  $4,994.45. 

64  Q.  Merchandise  and  operating  expenses?  A.  $5,- 
369.23. 

Q.  Xet  profit  or  loss  for  May?  A.  Xet  loss,  $374.78. 

Q.  Capital  expenditures?  A.  $110.20. 

Q.  June  sales?  A.  $5,229.75. 

Q.  Merchandise  and  operating  expenses?  A.  $5,148.79. 

(t).  Xet  profit  or  loss?  A.  Net  profit.  $80.96. 

Q.  Capital  expenditures?  A.  $56.30. 

Q.  July  sales  ?  A.  $5,393.34. 

(t).  Merchandise  and  operating  expenses  for  July?  A. 
$5,699.73. 

(,).  Xet  profit  or  loss?  A.  Xet  loss,  $306.39. 

(,).  Capital  expenditures?  A.  $318.70. 

Q.  August  sales?  A.  $5,531.42. 

Q.  Merchandise  and  operating  expenses  for  August?  A. 
$5,873.72. 

Q.  Xet  profit  or  loss,  August  ?  A.  Xet  loss,  $342.30. 

Q.  Capital  expenditures?  A.  $368. 

Q.  September  sales?  A.  $4,998.03. 

Q.  Merchandise*  and  operating  expenses?  A.  $5,243.82. 
Q.  Xet  profit  or  loss?  A.  Xet  loss,  $245.79. 

Q.  Capital  expenditures?  A.  $115.20. 

(,).  October  sales?  A.  $5,314.57. 

Q.  Merchandise  and  operating  expenses?  A.  $5,465.74. 

(<).  Xet  profit  or  loss?  A.  Xet  loss,  $151.17. 

Q.  Capital  expenditures?  A.  $49.20. 

Q.  Xovember  sales?  A.  $4,952.89. 

Q.  Merchandise  and  operating  expenses?  A.  $5,396.09. 
Q.  Xet  profit  or  loss?  A.  Xet  loss,  $443.20. 

(c).  Capital  expenditures ?  A.  $144.9!). 

Q.  December  sales  ?  A.  $4,836.58. 

(c>.  Merchandise  and  operating  expenses?  A.  $5,147.02. 
(t).  Xet  profit  or  loss?  A.  Xet  loss,  $310.44. 

65  (t>.  Capital  expenditures?  A.  $139.29. 

Q.  January,  1936,  sales?  A.  $4,692.22. 

Q.  Merchandise  and  operating  expenses  ?  A.  $5,178.95. 
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O.  Xet  profit  or  loss.’  A.  Xet  loss,  $486.73. 

(t>.  Capital  expenditures?  A.  $167.39. 

(>.  February  sales ?  A.  $5,000.99. 

O.  Merchandise  and  operating  expenses?  A.  $4,904.74. 

(j.  Net  profit  or  loss.'  A.  Xet  profit,  $96.25. 

().  Capital  expenditures?  A.  $258.85. 

(,).  March  sales.’  A.  $5,811.54. 

Q.  Merchandise  and  operating  expenses ?  A.  $5,389.99. 

(t).  Xet  profit  or  loss?  A.  Xet  profit,  $421.6.). 

(t).  Capital  expenditures  ?  A.  $141.39. 

(t).  April  sales?  A.  $5,863.03. 

(t).  Merchandise  and  operating  expenses?  A.  $5,535.15. 

(J.  Xet  profit  oi*  loss?  A.  Xet  profit,  $327.88. 

(L).  Capital  expenditures':  A.  $180.59. 

Q.  May  1  to  May  20,  1956.  Can  you  give  us  the  sales,  as 
you  ascertained  the-.  :  front  t iu*  hooks,  during  that  period 
of  20  days?  A.  $3,740.15. 

Q.  And  the  merchandise  and  operating  expenses  for  the 
same  period?  A.  $5,782.52. 

Q.  Xet  profit  or  loss?  A.  Xet  loss,  $42.37. 

Q.  And  the  capita!  expenditures  daring  that  period?  A. 
$151.19. 

Mr.  Williams.  That  checks  with  K.xhibit  11  as  corrected 
in  the  last  line  at  the  beginning  of  this  afternoon’s  session. 

By  Mr.  Marshall: 

o.  In  computing  net  profit  or  loss,  how  do  you  figure  cap¬ 
ital  expenditures  ?  A.  I  have  consulted  Mr.  Ranagopoulos 
on  the  items  allowed — 

()'  (1  nte'cposing)  Perhaps  yon  do  not  understand  my 
oucstion.  When  yon  a.re  figuring  on  net  profit  or  n<‘t  loss, 
and  there  have  been  capital  expenditures,  what  part,  it 
anv.  do  thev  plav  in  the  pucsl’on  of  net  profit  or  net  loss? 
\.  '’on  cam  see  that  the  capital  expenditures  have  been  de¬ 
ducted  from  flic  total  merchandise  and  operating  expenses, 
thud  is.  in  determining  the  net  profit,  naturally,  capital  ex¬ 
penditures  have  not  been  included  in  the  merchandise  and 
total  operating  expenses. 

( .( I  Thereupon,  Mr.  Panagopoulos  resumed  the  stand, 

(Record.  Vol.  3,  p.  196)  and  further  testified,  in  part, 
as  follows:  (Record,  Vol.  3.  pp.  198-208,  210) 
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Bv  Mr.  Marshall: 

Q.  You  had  a  check  book.  Did  you  enter  up  the  checks 
on  the  stubs  in  it  ?  A.  Yes. 

Q.  What  has  become  of  it?  A.  Lost. 

Q.  You  cannot  find  it  ?  A.  No,  sir. 

Q.  Have  you  searched  for  it  ?  A.  Yes,  sir. 

By  Mr.  Libby: 

Q.  When  did  you  last  have  it,  Mr.  Panagopoulos?  A. 
What  ? 

Q.  When  did  you  last  have  the  check  book  with  the  stubs  ? 
A.  I  have  one  now,  this  month. 

Q.  I  mean,  the  check  book  with  the  stubs  covering  these 
checks  you  have  here.  When  did  you  last  see  those  check 
books?  A.  I  have  one  I  use  now. 

Mr.  Marshall.  He  is  talking  about  the  ones  that  those 
checks  came  out  of.  When  did  you  see  those  last? 

The  Witness.  I  don’t  remember. 

Mr.  Libby.  Do  you  know  what  you  did  with  them? 

The  Witness.  I  didn’t  keep  them. 

Mr.  Libby.  Did  you  destroy  them? 

The  Witness.  I  threw  them  away. 

By  Mr.  Marshall: 

Q.  Was  that  your  custom  when  you  finished  up  with  a 
check  book?  A.  Yes,  sir.  I  didn’t  see  any  necessity  for 
keeping  them.  I  always  put  it  down  on  the  books,  and  I 
didn ’t  see  any  need  of  keeping  them. 

Q.  You  put  them  in  the  book  that  you  identified  here 
yesterday?  A.  Yes. 

Q.  And  then  you  threw  the  stubs  away?  A.  Yes,  sir. 

Mr.  Marshall.  I  offer  the  checks  as  the  best  evidence,  as 
my  friend  says.  I  do  not  know  that  they  are,  but  as  long 
as  he  says  so— 

Mr.  Libby.  I  am  not  bound  by  that.  I  make  the  same  ob¬ 
jection  that  I  made  yesterday,  that  they  are  not  admissible. 

The  Auditor.  Objection  overruled. 

Mr.  Libby.  Of  course  your  Honor  allows  me  an  exception? 

The  Auditor.  Yes. 

Mr.  Libby.  Now  will  your  Honor  rule  on  my  objection  as 
to  the  testimony  of  the  accountant  yesterday,  that  the  best 
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evidence  would  come  from  the  man  who  kept  the  books  him¬ 
self? 

Mr.  Marshall.  That  has  been  ruled  on,  I  think. 

The  Auditor.  I  think  1  took  that  under  advisement,  did 

I  not? 

67  Mr.  Libbv.  That  is  what  vou  said.  The  motion 

V  * 

was  to  strike  the  evidence  of  the  accountant,  which 
your  Honor  has  under  advisement.  I  am  perfectly  willing 
that  your  Honor  should  reserve  your  ruling  until  after  this 
witness  has  testified. 

The  Auditor.  I  said  that  I  would  take  the  motion  under 
advisement.  I  am  not  prepared  to  dispose  of  it  at  this 
time. 

(The  checks  produced  by  the  witness  were  collectively 
marked  “Plaintiffs’  Exhibit  No.  2”  and  received  in  evi¬ 
dence.) 

By  Mr.  Marshall: 

Q.  Now,  Mr.  Panagopoulos,  here  (indicating)  is  the  book 
that  you  have  already  identified  and  which  is  marked 
“Plaintiffs’  Exhibit  No.  1.”  It  is  my  recollection  that  you 
testified  that  you  kept  that  book  yourself,  and  that  the  en¬ 
tries  are  in  your  handwriting?  A.  Yes,  sir. 

Q.  For  what  purpose  did  you  keep  that  book?  A.  So  my¬ 
self  and  my  partners  -would  know  what  was  going  on  in  the 
course  of  business. 

Q.  To  know  the  condition  of  the  business  at  14th  and  New 
York  Avenue?  A.  At  9th  and  New  York  Avenue. 

Q.  Where  did  you  get  the  figures  that  you  entered  up 
here  under  the  column  headed  “Sales”?  A.  From  my  cash 
register. 

Q.  Who  took  the  figures  from  the  cash  register?  A.  My¬ 
self. 

Q.  Did  anybody  else  in  that  place  of  business  take  the 
totals  from  the  cash  register  as  to  sales?  A.  No,  sir. 

Q.  When  you  took  them  you  did  that  daily,  did  you?  A. 
Everv  night. 

Q.  What  did  you  do  when  you  took  them?  A.  I  always 
put  them  down  in  the  book. 

Q.  In  the  book  which  you  have  before  you,  Plaintiffs’ 
Exhibit  1?  A.  Yes. 
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Q.  There  is  a  column  here  headed  “Other  Income.” 
What  is  the  meaning-  of  that?  A.  I  always  kept  the  cigars 
and  cigarettes  separated  and  other  income. 

Q.  Where  did  you  get  the  figures  about  other  income?  A. 
From  the  cash  register. 

Q.  Was  there  another  cash  register?  A.  Xo;  the  same 
one,  but  two  totals. 

Q.  Were  you  the  only  one  that  took  the  figures  as  to  Other 
Income  from  that  cash  register?  A.  Yes. 

Q.  Did  you  enter  them  in  the  same  way  as  you  have 
already  testified  to?  A.  Yes,  sir. 

Q.  Who  entered  the  figures  as  to  the  net  cash?  A.  My¬ 
self. 

Q.  In  the  same  manner  that  you  have  testified  about? 
A.  Yes. 

68  Q.  There  is  a  column  here  headed  “Bank  De¬ 
posits.”  A.  Yes,  sir. 

Q.  What  does  that  represent  ?  A.  That  represents  the 
money  left  over  after  paying  bills. 

Q.  What  was  done  with  that  money?  A.  Put  in  the 
bank. 

Q.  And  you  entered  that  up  in  that  column?  A.  Yes,  sir. 

Q.  Where  did  you  get  your  figures  that  are  in  the  column 
“Cash  paid  out”?  A.  After  deducting  the  money  that  was 
left  over  from  the  receipts  I  always  find  the  money  that  is 
paid  out. 

Q.  Who  made  the  payments  when  the  money  was  paid 
out?  A.  I  did.  The  cashier  usually  did  when  I  was  not 
there. 

Q.  What  if  any  record  did  you  have  concerning  the  money 
paid  out  by  anybody  except  yourself?  A.  They  never 
paid  any  money  out  unless  they  got  a  bill  for  it. 

0.  A  receipted  bill  ?  A.  Yes. 

Q.  What  was  done  with  those  bills?  A.  I  always  threw 
them  away. 

Q.  Were  they  turned  over  to  you?  A.  Yes;  every  day. 

Q.  Was  it  from  those  bills  that  you  determined  the  money 
that  was  paid  out  and  made  the  entries  there  in  that  column 
(indicating)?  A.  Yes,  sir. 

Q.  You  have  a  column  here  that  is  headed  “Laundry.” 
A.  Yes,  sir. 
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Q.  Where  did  vou  get  those  figures?  A.  From  the  laundry 
bills. 

Q.  From  receipted  bills  from  the  laundry?  A.  Yes,  sir. 

Q.  How  about  the  column  “ Napkins  and  bags”?  A. 
From  the  bills,  the  same  way. 

Q.  What  about  the  column  headed  “Broken  dishes”?  A. 
From  the  bills  we  got  from  the  houses  that  sell  dishes. 

Q.  You  bought  some  equipment  and  got  a  bill  for  it?  A. 
Yes. 

Q.  You  made  all  these  entries  and  you  had  all  the  bills 
before  you  at  the  time?  A.  Yes. 

Q.  Did  you  make  correct  entries  from  the  bills?  Did  you 
put  the  things  down  properly  and  correctly?  A.  Yes,  to 
my  best  knowledge. 

Q.  What  about  the  column  that  is  headed  “Miscellane¬ 
ous”?  A.  I  put  it  down.  I  had  bills  for  that. 

Q.  For  instance,  on  this  page  dated  November,  1032,  that 
we  happened  to  be  looking  at  at  the  present  time,  that  first 
item  looks  like  “Paint” —  A.  Paint  and  hinges  for  the 
door. 

Q.  Were  they  purchased  for  your  restaurant?  A.  Yes. 

Q.  And  the  next  item  here  is  “Fan  and  mirror.” 
69  What  is  the  next  one — “Trash”?  A.  Yes;  special 
trash  we  had  down  there  in  fixing  the  place  up. 

Q.  What  is  this  (indicating)  ?  A.  Carpenter,  electrician, 
and  trash. 

Q.  All  the  items  that  you  have  got  under  “Miscellaneous” 
on  all  the  pages  here — are  there  similar  items  for  those? 
That  is,  expenses  of  that  character  for  which  you  had  bills  ? 
A.  Yes. 

Q.  And  you  made  the  entries  in  that  manner?  A.  Yes,  sir. 

Q.  This  column  on  the  opposite  page — and  there  are  sim¬ 
ilar  pages  throughout  the  book;  I  am  using  this  as  an  illus¬ 
tration — is  headed  “Checks  issued.”  That  is  the  general 
heading.  Then  there  is  a  subheading  “To  whom  issued.” 
Who  made  those  entries  ?  A.  I  did. 

Q.  What  information  did  you  have  at  the  time  you  made 
those  entries  ?  A.  I  put  it  down  the  same  day  that  I  would 
get  the  check  out  or  I  took  it  from  the  stub  book. 

Q.  And  you  made  those  entries  correctly  from  the  in¬ 
formation  you  had?  A.  Yes,  sir. 
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Q.  At  the  time  you  drew  the  check,  or  later  from  the 
stub  you  had  in  your  check  book?  A.  Yes,  sir. 

Q.  Just  for  example,  here  is  “Commercial  Credit  $30.” 
What  was  that  for?  A.  For  a  note. 

Q.  What  was  the  note  for?  A.  For  the  conduct  of  the 
place,  for  fixtures  and  counter. 

Q.  For  a  counter  that  you  bought?  A.  Yes. 

Q.  Here  is  another  item  “National  Metropolitan  Bank 
$5.”  A.  That  is  another  fixtures  that  I  bought  when  I 
opened  the  place  up. 

Q.  You  borrowed  some  money  from  the  bank?  A.  No. 
The  house  we  bought  the  fixtures  from,  they  made  notes 
and  put  them  in  the  bank  and  I  had  to  pay  them  to  the  bank. 

Q.  Turning  over  to  the  page  of  December,  1932,  and  to 
this  item  “Checks  issued”  and  “To  whom  issued”,  under 
date  of  December  13  there  is  the  National  Metropolitan 
Bank —  A.  That  is  the  same.  $32.25. 

Q.  What  is  that  about ?  A.  On  that  same  note.  I  couldn’t 
pay  off  the  note  in  one  month. 

Q.  And  that  was  for  fixtures  for  the  place?  A.  Yes. 

Q.  Here  is  an  item  at  the  bottom  of  that  column,  Jan¬ 
uary  4,  Dulin  &  Martin  $20.  What  is  that  for?  A.  For  pots 
we  bought  from  Dulin  &  Martin. 

Q.  To  use  in  the  restaurant?  A.  Yes;  on  the  fire. 
70  Q.  Over  on  the  opposite  page,  in  the  column  headed 
“Miscellaneous”,  I  see  “Note,  Servel,  $25,”  What 
is  that?  A.  That  is  a  refrigerator. 

Q.  That  you  put.  in  the  place?  A.  Yes. 

Q.  Here  is  another  item,  “Adams,  $20.”  What  is  that? 
A.  That  is  for  pans  and  pots,  again. 

Q.  To  use  in  the  restaurant?  A.  Yes. 

Q.  January,  1933,  in  the  miscellaneous  column  there  is 
another  Servel  note  of  $25.  Is  that  the  same  as  the  other? 
A.  Yes. 

Q.  Over  on  the  opposite  page,  under  “Checks  issued” 
and  “To  whom  issued”,  I  see  “Dulin  &  Martin  $20.”  What 
is  that  for?  A.  That  is  for  the  same  thing  as  before. 

Q.  Is  that  true  of  similar  entries  throughout  the  book? 
A.  Yes,  sir. 

Q.  Are  these  other  items  throughout  the  book  that  are 
marked  with  a  check  or  cross-mark  similar  items  to  the 
ones  you  have  testified  to?  A.  Yes,  sir. 
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Q.  In  other  words,  they  represent  furniture,  fixtures  or 
supplies  purchased  for  that  restaurant?  A.  Yes. 

Q.  That  “Supplies”  means  pots  and  pans — equipment 
rather  than  supplies?  A.  Yes,  sir. 

Q.  And  drawings  of  personal  items  to  yourself?  Are 
some  of  those  in  there?  A.  Yes. 

Q.  You  drew  some  money  out  for  yourself  at  certain 
times?  A.  Yes,  sir. 

Q.  When  this  restaurant  was  purchased  from  Mr.  Good- 
acre  was  anv  inventory  made  of  the  stock  in  trade  and 
fixtures?  A.  No,  except  what  is  on  the  bill  of  sale. 

Q.  You  did  not  make  any  special  inventory  of  it?  A.  No, 
sir. 

Mr.  Marshall.  That  is  all  in  the  testimony  that  you  gen¬ 
tlemen  do  not  want  before  the  Auditor,  apparently,  because 
I  offered  it  and  you  did  not  seem  to  want  it. 

The  Auditor.  Did  he  say  any  of  those  things  were  listed 
in  the  bill  of  sale? 

Mr.  Marshall.  I  do  not  recall  that  they  were  listed  in  the 
bill  of  sale.  "Were  they? 

The  Witness.  Yes. 

By  Mr.  Marshall: 

Q.  Were  they  valued  in  the  bill  of  sale  separately?  A. 
No,  sir. 

Q.  There  was  no  value  put  on  them  in  the  bill  of  sale? 
A.  No,  sir. 

Q.  They  were  just  described  in  it?  A.  Yes. 

Q.  When  you  bought  that  place  from  Mr.  Goodacre  how 
long  had  you  been  in  the  restaurant  business  in  the  District 
of  Columbia?  A.  In  business  for  myself,  or  how 
71  long  I  had  been  working  in  a  restaurant? 

Q.  How  long  had  you  been  in  busines  for  yourself? 
A.  About  ten  years. 

Q.  During  that  period  of  ten  years  had  you  or  not  bought 
and  sold  fixtures  and  stock  in  trade?  A.  I  had  bought  fix¬ 
tures  and  had  exchanged  fixtures,  but  I  had  never  sold  any. 

Q.  Did  you  have  at  that  time  any  knowledge  of  the  value 
of  restaurant  fixtures?  A.  Yes. 

Q.  What,  in  your  opinion,  -was  the  value  of  the  fixtures 
that  were  included  in  that  sale?  A.  Between  $750  and 
$1,000. 
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Q.  That  is,  for  the  fixtures?  A.  Yes. 

Q.  Was  there  some  stock  in  trade  in  food  supplies?  A. 
Very  little;  a  very  few  cereals,  flour,  sugar — worth  about 
$100. 

Q.  And  the  fixtures  were  worth  from  $750  to  about  $1,000? 
A.  Yes. 

#  #  # 

Bv  Mr.  Marshall: 

Q.  I  believe  I  had  asked  you,  or  was  about  to,  at  any 
rate,  when  you  got  the  beer  license  at  9th  and  New  York 
Avenue?  A.  April  6,  1933. 

Q.  What  effect,  if  any,  did  that  have  on  the  volume  of 
your  business  there?  A.  The  business  increased  quite  a 
bit  then. 

Q.  IIow  long  did  that  increase  continue?  A.  The  increase 
continued  right  along,  but  the  extra  increase  was  about  a 
month. 

Q.  Who  in  the  neighborhood  was  the  first  one  to  get  a 
beer  license  ?  A.  I  was. 

Q.  When  did  you  get  a  license  to  sell  hard  liquor  there? 
A.  March  9,  1934. 

(.).  What  effect,  if  any,  did  that  have  on  your  business? 
A.  Not  much  difference  from  the  hard  liquor. 

James  Ivoutsos,  a  witness  for  the  plaintiffs,  testified 
(Record,  Vol.  4,  pp.  316-322)  that  he  put  pin-ball  machines 
in  the  Panagopoulos  place  at  Ninth  and  New  York  Avenue, 
in  the  early  part  of  1935;  and  that  the  machines  stayed  in 
there  until  about  the  month  of  August,  1936;  and  that  the 
net  profit  resulting  to  Mr.  Panagopoulos  from  the  opera¬ 
tion  of  the  machines  while  they  were  there,  was  $3 
72  a  day. 

Mr.  Panagopoulos,  again  resumed  the  stand,  and 
further  testified,  in  part,  as  follows :  (Record,  Vol.  4,  p.  322) 

Bv  Mr.  Marshall: 

Q.  Mr.  Panagopoulos,  the  testimony  so  far  is  to  the 
effect  that  after  the  Counter  Lunch  opened  you  lost  cus¬ 
tomers,  and  that  you  received  approximately  150  checks 
less  a  day  than  prior  to  the  time  that  the  Counter  Lunch 
had  opened.  You  have  testified  that  those  checks  averaged 
from  25  to  28  cents  apiece.  I  want  to  know,  if  you  can  tell 
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us,  what  your  gross  profit  was  on  a  25-cent  check.  By 
gross  profit  1  mean  deducting  from  that  25-cent  check 
merely  the  cost  of  the  food.  Do  vou  understand  what  I 
mean?  A.  Yes,  sir. 

Q.  Now,  then,  what  was  your  gross  profit  on  a  25-cent 
check  before  the  Counter  Lunch  opened?  A.  About  46  per 
cent,  before  the  Counter  Lunch  opened. 

Q.  Before  the  Counter  Lunch  opened  it  was  46  per  cent? 
A.  Yes,  sir. 

Q.  After  the  Counter  Lunch  opened,  what  was  your 
gross  profit  on  a  25-cent  check?  A.  About  40  percent. 

Q.  Why  was  the  difference  between  the  40  and  46?  A. 
The  cut  in  prices  and  the  increase  in  portions — larger 
portions. 

By  Mr.  Libby: 

Q.  You  reduced  the  prices  and  gave  larger  portions;  is 
that  the  idea?  A.  Yes,  sir. 

Bv  Mr.  Marshall: 

Q.  So  that,  according  to  your  testimony,  then,  you  lost 
46  percent  gross  profit  on  the  business  that  was  taken  from 
you  by  the  Counter  Lunch,  and  you  also  lost  6  percent 
profit  on  the  business  that  you  actually  did  after  the  Coun¬ 
ter  Lunch  opened;  is  that  correct?  A.  Yes,  sir. 

Q.  You  were  asked,  on  cross  examination,  about  the 
change  in  business  conditions  in  that  neighborhood.  "Was 
there  any  new  enterprise  opened  up  there  that  brought 
people  into  the  neighborhood?  A.  Yes,  sir. 

Q.  Tell  us  what  that  was.  A.  In  May,  1934,  the  Federal 
Power  Commission  moved  from  the  Press  Building  to  the 
Carpenters  Building  at  Tenth  and  K  Streets.  That  brought 
in  about  75  people.  And  then,  in  February,  1936,  they 
leased  more  space  over  in  the  Mechanics  Building,  at  the 
Mount  Vernon  Savings  Bank,  and  they  brought  in  about 
25  more  people  there.  In  the  latter  part  of  1934,  over  the 
District  National  Bank,  a  hotel  opened,  the  District  Hotel, 
about  30  rooms.  That  brought  some  people  in. 

Q.  You  were  asked  on  cross  examination  if  you  had  a 
bill  of  fare,  or  could  produce  one.  A.  Yes,  sir. 

Q.  Have  you  got  one?  A.  Yes,  sir. 
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Q.  Where  is  it?  A.  (Witness  produces  papers)  This  was 
the  bill  of  fare  that  I  had  printed  after  the  Counter  Lunch 
opened  (handing  a  paper  to  Mr.  Marshall). 

73  Q.  I  notice  on  this  bill  of  fare  that  in  ink  you  have 
changed  the  prices  of  some  of  the  orders.  You  have 
increased  them.  When  was  that  done?  A.  That  was  after 
the  Counter  closed. 

Mr.  Marshall.  I  will  offer  that  in  evidence. 

Bv  Mr.  Marshall : 

•> 

Q.  You  have  just  handed  me  another  bill  of  fare.  Tell 
us  what  that  is,  and  when  that  was  printed.  A.  That  is  the 
bill  of  fare  I  printed  after  the  Counter  Lunch  closed. 

Q.  Are  those  the  prices  that  you  are  charging  now?  A. 
Xo,  sir.  Quite  a  few  prices  are  more  than  we  actually 
charge  now.  That  is  what  we  call  the  a  la  carte  menu. 

Q.  You  mean  these  prices  are  more  than  you  charge?  A. 
Yes. 

Q.  Why  is  that?  A.  I  was  intending  to  increase  my 
prices  when  the  Counter  closed,  but  I  found  that  very  hard 
to  do.  Evervbodv  was  kicking. 

The  Auditor.  He  has  not  identified  that  by  the  color. 

Bv  Mr.  Marshall: 

•> 

Q.  The  one  you  have  just  been  talking  about  is  light  blue, 
and  the  former  one  that  has  been  marked  as  an  exhibit  is 
gray;  is  that  correct?  A.  Yes. 

By  Mr.  Libby: 

Q.  Do  I  understand  you  to  say  that  the  blue  one  is  the 
present  bill  of  fare?  A.  The  present  bill  of  fare. 

Mr.  Marshall.  This  (indicating)  is  the  one  he  said  he  had 
after  the  Counter  Lunch  closed.  I  offer  that  as  an  exhibit. 

By  Mr.  Marshall: 

Q.  You  showed  me  this  morning  a  photograph  which  you 
have  just  handed  to  me.  When  was  this  photograph  taken? 
A.  That  was  taken  last  Thursday. 

Q.  What  does  it  show  ?  A.  That  shows  the  prices  that  we 
charge  on  ham  and  bacon,  two  fried  eggs,  hot  cakes — 

Q.  I  know  what  that  all  is.  Anybody  can  see  that.  When 
did  you  charge  those  prices  shown  on  that  sign?  A.  I 
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charged  these  after  the  Counter  opened,  and  am  still  charg¬ 
ing  the  same  prices  today. 

Q.  Those  signs  shown  in  the  photograph  were  signs  you 
put  up  there  after  the  Counter  opened?  A.  Yes;  and  they 
are  still  there. 

Q.  And  you  have  reduced  your  prices?  A.  Yes,  sir. 

Mr.  Libby.  I  object,  unless  the  photographer  who  took  it 
identifies  it. 

Mr.  Marshall.  That  was  recently  decided  by  Judge 
Bailey.  He  held  that  anybody  who  can  identify  the  photo¬ 
graph  and  say  that  it  is  a  correct  representation  makes  a 
prima  facie  case,  and  you  do  not  have  to  produce  the 
photographer.  Of  course,  there  is  no  reason  in  the  world 
why  he  should. 

Bv  Mr.  Marshall: 

Q.  Does  this  correctly  show  the  situation  that  was  there 
at  the  time  the  photograph  was  taken?  A.  Yes,  sir. 

Mr.  Marshall.  I  offer  it  in  evidence. 

Mr.  Libby.  I  object. 

The  Auditor.  Objection  overruled. 

74  Thereupon,  Burt  Lopattin,  called  as  a  witness  for 
the  defendants,  testified,  in  part,  as  follows:  (Rec¬ 
ord  Vol.  4,  p.  358) 

That  he  has  been  in  the  restaurant  business  close  to  14 
years,  and  is  operating  two  restaurants  and  lunch  rooms; 
one  at  1412  New  York  Avenue,  and  the  other  at  1418  New 
York  Avenue;  that  he  (witness)  is  familiar  with  the  neigh¬ 
borhood  of  Ninth  Street  between  New  York  Avenue  and  I 
Street,  Northwest,  and  has  been  around  that  neighborhood, 
or  worked  in  that  neighborhood,  pretty  close  to  20  years; 
and  that  he  is  familiar  with  the  restaurants  in  that  neigh¬ 
borhood;  that  he  is  familiar  with  the  New  York  Avenue 
Lunch  at  Ninth  and  New  York  Avenue,  and  the  Western 
Lunch,  and  was  familiar  with  the  Counter  Lunch;  that  his 
restaurant  at  1418  New  York  Avenue,  known  as  Burt’s 
Grill,  is  comparable  with  the  New  York  Avenue  Lunch,  op- 
perated  by  Mr.  Panagopoulos.  Hereupon,  the  witness  fur¬ 
ther  testified,  in  part,  as  follows :  (Record,  Vol.  4,  p.  362) 

By  Mr.  Libby: 

Q.  Now,  Mr.  Lopattin,  assume  that  a  lunch  room  such 
as  the  one  at  Ninth  and  New  York  Avenue  was  doing  a 
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gross  monthly  business  of  $5,500  a  month;  what  profit 
would  it  make  ?  And  I  will  also  have  you  assume  that  they 
were  paying  $350  a  month  rent.  What  profit  would  such  a 
lunch  room  make?  A.  Before  I  answer  that  question  I 
would  like  to  make  clear  to  your  Honor  that  I  am  down 
here  as  a  witness,  and  I  want  it  understood  that  I  have  no 
interest  in  this  gentleman  or  the  other  gentleman.  I  am 
friendly  with  all  the  gentlemen  concerned,  and  I  do  not 
want  my  testimony  to  be  considered  as  any  hard  feelings 
toward  Mr.  Goodacre  or  toward  this  gentleman.  I  am  just 
trying  to  give  you  my  idea  of  my  testimony  as  the  question 
has  been  asked  by  Captain  Libby. 

Mr.  Libby.  I  will  have  to  take  my  chances  as  to  what 
the  testimony  is. 

Mr.  Marshall.  We  all  have  to  do  that. 

By  Mr.  Libby : 

Q.  Let  me  ask  you,  first,  if  you  have  been  asked  by  any 
of  these  gentlemen  to  testifv?  A.  T  have  not. 

Q.  How  did  you  happen  to  come  here  to  testify?  A.  You 
mean — 

75  Q.  How  did  you  happen  to  come  down  here  to  tes¬ 
tify?  A.  I  believe  that  you,  coming  frequently  into 
my  restaurant,  came  to  me  and  asked  me  my  opinion  about 
operating  a  restaurant,  and  also  if  I  would  testify  as  to 
operating  costs  and  profits,  and  I  told  you  I  would  do  it  to 
the  best  of  mv  knowledge. 

Q.  To  get  back  to  my  question :  Assume  a  typical  restau¬ 
rant,  like  the  Ninth  and  New  York  Avenue  restaurant,  do¬ 
ing  a  monthly  business  of  $5,500  and  paying  a  rent  of  $350 
a  month,  what  would  the  net  profit  be  ?  A.  The  net  profits 
would  be  from  8  to  10  per  cent,  sir. 

Q.  And  assume  the  same  restaurant  doing  an  additional 
business  per  month  of  from  $1,000  to  $1200:  what  profit 
would  be  made  on  that  additional  $1,000  or  $1200? 

Mr.  Marshall.  I  object.  It  is  additional  to  what? 

Mr.  Libby.  Additional  to  the  $5,500. 

Bv  Mr.  Libbv: 

V  * 

Q.  What  would  the  net  profit  be  on  the  additional  $1,000 
or  $1200  above  the  $5,500?  A.  I  would  say,  an  additional 
5  per  cent,  not  more  than  that,  sir,  on  the  $1,000.  Not  on 
the  first  $5,500. 
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Q.  Which  would  make  8  to —  A.  Eight  to  13  per  cent, 
say. 

Q.  So  that  there  would  be  a  net  profit  of  13  per  cent  on 
that  extra?  A.  That  it  right. 

Q.  During  the  period  in  question,  you  say  you  were  fa¬ 
miliar  with  the  New  York  Avenue  neighborhood?  A.  I 
am  acquainted  around  that  neighborhood. 

Q.  Did  that  neighborhood  change,  to  your  personal 
knowledge?  A.  Yes,  sir. 

Q.  Will  you  state  what  some  of  those  changes  were?  A. 
I  am  familiar  with  that  neighborhood  back  before  the  war, 
and  before,  when  Ninth  Street  was  at  that  time  the  main 
street  of  Washington.  I  sold  newspapers  around  that 
block  there,  and  as  I  grew  up  I  practically  had  to  be  around 
that  neighborhood  constantly.  Back  in  1932  I  was  oper¬ 
ating  at  that  time  a  sort  of  a  little  counter  lunch — 

Mr.  Marshall.  Do  you  have  to  go  into  all  that  to  answer 
that  question? 

Mr.  Libby.  I  do  not  think  he  does.  I  do  not  think  it  is 
responsive.  If  you  object,  you  can  object. 

Mr.  Marshall.  I  do  not  think  the  gentleman  needs  to  go 
into  all  that  detail. 

Mr.  Libby.  I  do  not  think  so,  either. 

By  Mr.  Libby : 

Q.  What  changes  in  the  neighborhood  occurred  between 
December,  1933,  and  May,  1936?  A.  The  change  in  the 
W.  B.  &  A.  situation,  and  also  the  street  car  situation  was 
changed  around  that  particular  neighborhood. 

Q.  What  was  the  nature  of  the  change  of  the  street  car 
situation?  A.  The  W.  B.  &  A.  went  out  of  business,  and  I 
knew  at  that  time — in  fact,  it  was  known  for  years — that 
that  was  the  place  where  you  bought  tickets  to  go  to  Balti¬ 
more  or  to  Annapolis,  and  1  was  just  as  familiar  as  the 
average  person  is  with  the  Union  Station. 

76  Q.  Would  those  changes  affect  adversely  the  pat¬ 
ronage  of  the  lunch  rooms  in  that  vicinity?  A.  Yes. 

Q.  What  per  cent?  Can  you  give  us  an  opinion  as  to 
what  percent  of  loss  of  patronage  that  might  cause?  If 
you  can,  do  so.  If  you  cannot,  you  may  say  so.  A.  It  would 
have  to  be  guess  work.  There  would  be  a  loss,  but  it  would 
have  to  be  a  guess  as  to  the  amount. 
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Q.  Assume  that  a  lunch  room,  such  as  the  Counter  Lunch 
Room,  a  typical  lunch  room,  had  a  concession  to  sell  tickets 
for  the  W.  B.  &  A.  Railroad — 

Mr.  Marshall.  Did  you  say,  the  Counter  Lunch  Room? 

Mr.  Libby.  I  meant  the  New  York  Avenue  Lunch  Room. 

*  *  *  •  # 

By  Mr.  Libby: 

Q.  Assume  that  there  was  such  a  concession :  your  an¬ 
swer  was  that  that  would  be  valuable  as  an  adjunct  in 
causing  customers  to  come  to  the  Ninth  and  New  York 
Avenue  restaurant?  A.  It  would,  sir. 

Q.  And  the  loss  of  that  would  be  severe?  A.  It  would 
be  very  much  so. 

Q.  From  your  own  personal — 

Mr.  Marshall.  I  move  to  strike  out  the  answer  on  the 
ground  that  it  does  not  mean  anything;  it  is  pure  conclu¬ 
sion. 

Mr.  Libby.  He  has  a  right  in  testifying  as  an  expert  to 
give  a  conclusion. 

Mr.  Marshall.  What  does  it  mean? 

Mr.  Libby.  I  asked  him  whether  the  loss  would  be  se¬ 
vere,  and  he  said  yes. 

Mr.  Marshall.  If  he  can  tell  what  the  loss  would  be,  all 
right.  But  to  state  that  it  would  be  severe,  or  something 
like  that,  does  not  help  us  any.  It  is  his  opinion  about  it, 
it  is  true. 

By  Mr.  Libby: 

Q.  What  would  you  estimate  the  loss  of  such  a  conces¬ 
sion  to  be  in  the  restaurant  business?  A.  If  I  had  a  con¬ 
cession  like  that  I  would  consider  it  at  least  a  10  per  cent 
loss  in  business. 

Q.  Of  the  total  business?  A.  Yes;  being  very  familiar 
with  that  particular  neighborhood. 

Q.  Let  me  ask  you  whether,  from  your  own  personal 
knowledge  of  the  three  restaurants  you  have  mentioned, 
the  Ninth  and  New  York  Avenue,  the  Western  and  the 
Counter,  you  can  state  the  nature  of  the  business  done  by 
those  three  restaurants? 

The  Auditor.  When? 
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Mr.  Libby.  During  the  period  from  December,  1933,  to 
May,  1936.  All  my  questions  are  limited  to  that  period. 

A.  The  nature  of  the  New  York  Avenue  Lunch  Room  al¬ 
ways  was  the  highest  grade  business  of  the  three.  In  other 
words,  it  was  just  as  well  known  in  this  neighborhood  as 
the  best  restaurant  around  that  particular  neighborhood, 
as  you  would  say  the  people  who  would  be  spending  higher 
prices  would  go  to  Harvey’s.  Of  the  three  that  was  the 
outstanding  one. 

77  By  Mr.  Libby: 

Q.  As  to  the  type  of  food  that  was  served?  A.  They 
served  more  meals.  In  other  words,  if  you  wanted  to  grab 
a  sandwich  you  might  drop  in  to  the  Counter  Lunch;  but 
if  you  wanted  to  get  a  whole  lot  for  your  money,  almost 
twice  or  three  times  what  the  average  restaurant  was  giv¬ 
ing,  I  would  go  into  the  Western  Lunch;  and  if  I  wanted 
to  get  a  good  staple  meal  I  would  go  into  the  New  York 
Avenue  Lunch. 

Julius  A.  Keiser,  of  the  Capital  Transit  Company,  a 
witness  for  the  defendants,  testified,  in  part  as  follows: 
(Record  Vol  4,  p.  382) 

That  the  W.  B.  &  A.  ceased  operations  at  midnight  of 
August  20,  1935 ;  that  there  was  a  transfer  station  at  Ninth 
Street  and  New  York  Avenue;  that  effective  Sunday,  Oc¬ 
tober  18,  1936,  the  Florida  Avenue  line,  wdiich  then  oper¬ 
ated  from  the  Navy  Yard  to  Ninth  and  E  Streets,  North¬ 
west,  was  to  operate  over  its  present  route  to  Ninth  and 
U  Streets,  then  use  U  Street  in  both  directions  between 
Ninth  Street  and  cross  over  on  U  Street  between  Four¬ 
teenth  Street  and  Portner  Place;  that  no  car  service  was 
to  be  operated  in  either  direction  on  Ninth  Street,  North¬ 
west,  between  G  Street  and  U  Street  after  October  18,  1936; 
that  all  cars  operating  on  Georgia  Avenue  were  sent  down 
Seventh  Street  after  October  27,  1935;  that  the  Georgia 
Avenue  cars  used  to  run  down  Ninth  Street;  that  the  only 
cars  that  continued  to  operate  on  Ninth  Street  after  Oc¬ 
tober,  1935,  were  cars  for  the  Navy  Yard-Florida  Avenue 
line,  or  the  Navy  Yard  cars;  that  since  the  discontinuance 
of  the  street  cars  on  Ninth  Street,  which  were  rerouted, 
“busses  have  just  this  spring  been  sent  down  Ninth  Street 
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between  G  and  New  York  Avenue”;  that  “we  took  the  all- 
night  cars  off  and  put  busses  on  in  place  of  the  electric 
cars.” 

Henry  K.  Schmidt,  a  witness  for  the  defendants,  testi¬ 
fied  in  substance,  as  follows:  (Record,  Vol.  4,  p.  393) 

That  he  is  manager  of  Goodacre ’s,  704  H  Street,  North¬ 
east,  and  that  he  was  employed  at  the  Counter  Lunch  in 
June,  1935,  and  was  employed  there  5  months ;  that  he 
78  was  the  day  manager  at  the  Counter  Lunch;  that  the 
Western  Lunch  was  north  of  the  Counter  Lunch, 
next  door;  that  next  door  to  the  Western  Lunch,  between 
the  Western  and  K  Street,  was  a  newsstand  which  served 
lunches,  Jewish  food;  that  there  was  a  restaurant  at  933, 
running  down  to  Ninth  Street,  operated  by  Goodacre;  that 
while  he  operated  the  Counter  Lunch  as  manager,  the  prices 
compared  with  those  of  the  Western  and  the  Ninth  and 
New  York  Avenue  restaurant,  were  a  little  higher;  that  he 
does  not  know  what  type  of  food  the  Ninth  and  New  York 
Avenue  restaurant  served;  that  the  Western  served  regu¬ 
lar  meals ;  that  the  Counter  Lunch,  while  he  was  manager, 
served  light  foods — quick  service — hamburgers,  hot  beef 
sandwiches,  soup  and  stew;  that  the  Counter  Lunch  served 
a  lighter  food  than  the  Western;  that  he  (witness)  left  the 
Counter  Lunch  around  the  20tli  of  June,  1935. 

At  this  point,  counsel  offered  for  the  defendant  Goodacre 
the  original  of  the  chattel  tnist  to  secure  $10,000  deferred 
purchase  money  in  the  sale  of  the  restaurant  at  Ninth  and 
New  York  Avenue  to  Mr.  Panagopoulos,  dated  March  13, 
1924,  (Defendant’s  Exhibit  11),  which  contains  the  follow¬ 
ing: 

“The  said  note  for  $5,000  is  given,  with  the  express  un¬ 
derstanding  that  it  is  to  operate  as  a  guarantee  that  the 
parties  of  the  first  part  will  remain  in  the  premises,  Nos. 
930-932  Ninth  Street,  N.  W.,  being  southwest  corner  of 
Ninth  and  New  York  Avenue,  N.  W.,  Washington,  D.  C., 
for  a  period  of  two  years  from  the  date  of  said  note,  there 
being  no  lease  on  said  premises  only  monthly  agreement; 
the  aforesaid  guarantee  is  to  operate  in  lieu  of  no  lease. 
In  the  event  that  the  said  parties  are  dispossessed,  through 
any  reason  of  sale  of  said  premises,  or  any  legal  cause,  the 
aforesaid  note  for  $5,000  will  be  canceled,  marked  paid  and 
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surrendered  to  the  parties,  and  this  is  being  on  George  L. 
Goodacre,  his  trustees,  his  heirs,  executors,  administra¬ 
tions,  and  assigns.” 

And  thereupon,  George  S.  Hewitt,  called  as  a  witness 
for  the  defendants,  testified,  in  part,  as  follows:  (Record 
Vol.  4,  p.  407) 

That  he  is  a  salesman  for  the  General  Baking  Company, 
and  has  been  so  employed  five  and  a  half  years ;  that  previ¬ 
ous  to  five  and  a  half  years  ago,  he  was  an  inspector 
79  for  Mr.  Goodacre ’s  restaurants,  and  had  been  in¬ 
spector  for  possibly  two  years;  that  previous  to 
those  two  years,  he  operated  his  own  restaurants,  and  oper¬ 
ated  them  forty  years  previous  to  being  inspector  for  Mr. 
Goodacre;  that  he  is  sixtv-five  vears  old;  that  he  has  known 
the  neighborhood  bounded  by  New  York  Avenue  and  0 
Street  or  Ninth  Street,  Northwest,  very  well  for  twenty 
years,  and  was  familiar  with  that  neighborhood  during  the 
period  between  December,  1933,  and  May,  1936;  that,  in 
that  block  during  that  period,  on  the  East  side  of  Ninth 
Street,  was  a  lunch  room  called  the  Coffee  Pot,  away  down 
at  the  corner  of  I ;  next  came  a  Chinaman ;  next,  Mr.  Good- 
acre ’s  933;  and  the  Western  Lunch  and  the  Counter  Lunch, 
and  a  little  sodawater  fountain  next  to  that;  that  on  the 
West  side  of  Ninth  was  the  New  York  Avenue  Lunch,  on 
the  Southwest  corner;  Hatton’s  fish  house,  and  another 
place  on  the  Northwest  corner  of  I;  that  there  were  alto¬ 
gether  seven  restaurants  on  that  block;  that  on  K  Street, 
between  December,  1933,  and  May,  1936,  there  was  a  res¬ 
taurant  in  1933,  Eighth  and  K,  called  The  Broadway;  and 
later  there  was  one  built  called  The  Library,  at  first,  but 
another  one  right  in  the  middle  of  the  block;  that  he  was 
in  some  of  those  restaurants  once,  twice  and  sometimes 
three  times  a  day,  supervising  bread  going  in,  as  part  of 
his  duties  with  the  General  Baking  Company.  Here  the 
witness  further  testified,  in  part,  as  follows:  (Record, 
Vol.  4,  pp.  410-412,  429-433;  and  Vol.  5,  pp.  437,  438. 

By  Mr.  Libby: 

Q.  Will  you  describe  the  types  of  restaurants  that  they 
vrere?  I  will  specify  three  of  them;  the  Ninth  and  New 
York  Avenue,  the  Western,  and  the  Counter.  What  types 


86  GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL. 

of  lunchrooms  were  they?  A.  The  Ninth  and  New  York 
Avenue  would  be  a  very  good  type,  a  good  class — very  good 
class.  The  Western  was  as  much  as  they  could  pile  on  your 
plate  at  the  lowest  possible  price.  The  Counter  was  a 
hamburger  lunch. 

Q.  What  do  you  mean  by  “a  hamburger  lunch”? 
80  A.  Well,  it  is  such  a  type  as  the  Little  Tavern  and 
what  we  call  hamburger  joints,  but  it  only  had  a  very 
limited  bill  of  fare.  I  know  that  from  the  fact  that  we  had 
to  put  in  special  rolls,  which  is  consumed  just  for  those 
places. 

Q.  So  there  was  a  differeiice  in  the  types  of  lunchrooms 
between  the  Counter  and  others  there;  is  that  correct.  A. 
Indeed  there  was — very  big. 

Q.  Have  you  any  knowledge  of  price-cutting  in  the  res¬ 
taurants  on  Ninth  Street  during  that  period?  A.  Yes,  I 
was  very  familiar  with  it  at  the  time. 

Q.  Will  you  state  what  that  was?  A.  The  Western  would 
put  up  a  long  string  of  prices  in  their  window,  cutting,  the 
lowest  prices  which  anyone  familiar  with  the  restaurant 
prices  knew  fully  well  there  could  be  no  profit  in.  The 
same  day  the  one  over  at  the  corner  would  put  up  iden¬ 
tically  a  duplicate  of  the  prices  that  were  on  the  Western 
Lunch. 

By  Mr.  Burton: 

Q.  Which  one  was  that  ?  A.  It  was  the  Ninth  and  New 
York  Avenue.  | 

By  Mr.  Libby : 

Q.  What  about  the  Counter  Lunch?  A.  The  Counter 
Lunch  didn’t  have  prices  in  their  windows.  They  put  a 
little  bill  of  fare  in  there,  which  you  would  go  along  and 
read,  but  there  was  no  prices  in  the  window. 

Q.  Have  you  any  personal  knowledge  of  how  the  same 
articles  of  food  which  were  sold  by  the  Western,  the  Ninth 
and  New  York  Avenue,  and  the  Counter  compared  with 
one  another  ?  A.  Yes.  I  should  say  the  Counter  prices 
were  higher  than  the  other  two  on  specials,  on  what  we 
would  call  their  special  prices,  which  they  advertised  in 
their  windows. 
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Q.  Did  you  at  any  time  have  any  conversation  with  Mr. 
Panagopoulos  in  reference  to  price-cutting?  A.  I  did. 

Q.  When  was  that?  A.  The  exact  date  I  couldn’t  tell  you, 
but  I  had  a  conversation  with  him  on  several  occasions — 
three  or  four  different  times. 

Q.  Was  that  during  the  period  between  December,  1933, 
and  May,  1936?  A.  Yes,  it  would  be. 

Q.  Will  you  state  the  substance  of  those  conversations? 
A.  The  conversations  applied  to  the  prices  which  they  were 
all  getting  there. 

Q.  What  do  you  mean  by  “all  getting”?  A.  By  them¬ 
selves  and  the  Western,  and  I  asked  them  to  get  together 
and  put  the  prices  so  that  there  could  be  some  profit.  I 
had  done  that  after  a  conversation  with  Mr.  Goodacre  and 
also  with  Mr.  Brown,  of  Brown  and  McHugh. 

Q.  What  restaurant  was  Mr.  Goodacre  operating  at  that 
time?  A.  Mr.  Goodacre  was  operating  the  restaurant 
81  at  933  Ninth  Street  and,  of  course,  his  business  had 
practically  gone. 

Q.  You  do  not  know  whether  Mr.  Goodacre  at  933  Ninth 
Street  was  meeting  the  price  cuts?  A.  I  do  not. 

Q.  Will  you  state  what  Mr.  Panagopoulos  said,  in  sub.- 
stance,  when  you  saw  him?  A.  In  substance,  he  didn’t  want 
to  consider  it  at  all.  He  was  perfectly  willing  to  go  along 
just  the  way  he  wanted.  That  is  -what  I  had  to  go  back 
and  report  to  them — to  both  McHugh  and  also  to  Mr.  Good- 
acre. 

*  *  # 

By  Mr.  Libby : 

Q.  Mr.  Hewitt,  were  you  familiar  with  the  prices  charged 
by  the  Western  during  the  period  in  question?  A.  Yes,  I 
was. 

Q.  How  did  you  become  acquainted  with  its  prices?  A. 
What? 

Q.  How  did  you  become  familiar  with  the  prices  charged 
by  the  Western?  A.  By  going  in  there  quite  frequently, 
looking  at  their  bill  of  fares  on  the  windows,  and  occa¬ 
sionally  eating  in  there. 

Q.  Do  you  know  how  those  prices  during  that  period 
compared  with  those  of  Panagopoulos? 

Mr.  Marshall.  We  object  to  that  as  calling  for  a  conclu¬ 
sion. 
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Mr.  Libby.  1  asked  him  if  he  knew  how  they  com¬ 
pared. 

Mr.  Marshall.  I  don’t  care  if  he  knows.  You  were  ask¬ 
ing  for  a  conclusion.  If  you  ask  him  about  the  difference 
in  prices  of  specific  things,  that  is  different. 

Mr.  Libby.  To  save  time,  I  will  strike  out  that  question 
and  ask  another  one. 

By  Mr.  Libby : 

Q.  Do  you  know  about  the  prices  charged  by  Panagop- 
oulos  during  that  period?  A.  Yes,  in  special  instances. 

Q.  How  are  you  familiar  with  them?  A.  By  reading 
his  bill  of  fare  on  the  outside  of  his  windows. 

Q.  Did  those  two  bills  of  fare  on  the  outside  of  the  win¬ 
dows  approximate  each  other  as  to  articles  and  prices? 
A.  In  certain  periods,  yes.  At  certain  periods  they  would. 

Q.  At  other  time,  what?  A,  There  wouldn’t  be  anything 
at  all. 

Q.  On  what?  A.  On  the  windows. 

Q.  On  either  window?  A.  On  either  window. 

Q.  What  do  you  mean  by  “either  window’’?  A.  The 
windows  of  the  Western  and  the  other  corner. 

By  the  Auditor: 

Q.  Do  you  mean  that  neither  of  them  had  posted  on  his 
window  the  prices  that  the  other  had?  A.  No,  they  would 
leave  them  up  there  for  several  days,  and  then  one  would 
take  them  down  and  the  other  would  take  them  down. 

82  By  Mr.  Libbv: 

Q.  AVhat  about  the  prices  charged  by  the  Counter  in  ref¬ 
erence  to  comparable  articles  of  food? 

Mr.  Marshall.  Wait  a  minute.  We  want  to  know  what 
he  is  talking  about. 

Mr.  Libbv.  The  same  dishes. 

Mr.  Marshall.  Let  us  find  out  what  the  dishes  are. 

Mr.  Libby.  All  right.  You  let  me  frame  my  questions. 
Then  you  make  your  objections  if  you  want  to. 

By  Mr.  Libby: 

Q.  As  to  the  prices,  have  you  any  personal  information 
as  to  the  prices  charged  by  the  Counter  Lunchroom  for  the 


GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL.  89 

same  dishes  which  you  saw  advertised  upon  the  bills  of 
fare  posted  by  the  Western  and  the  Ninth  and  New  York 
Avenue  restaurants  .'  A.  I  should  say  the  Counter  Lunch 
prices  were  from  10  to  20  percent — 

Mr.  Marshall  (interposing).  I  object  to  that  and  move 
to  strike  it  out. 

The  Auditor.  Yes,  the  motion  is  granted. 

Mr.  Libby.  Yes,  if  he  says,  “I  should  say.” 

The  Auditor.  That  is  not  responsive  to  your  question. 

Mr.  Libbv.  No,  it  is  not. 

The  Auditor.  Your  question  can  be  answered  yes  or  no. 

By  Mr.  Libby: 

Q.  Do  you  know  as  to  the  prices  charged  by  the  Counter 
restaurant  for  the  same  dishes  which  you  saw  advertised 
on  the  bills  of  fare  on  the  windows  of  the  Western  and  the 
New  York  Avenue  and  Ninth  Street  restaurants  during 
this  period?  A.  The  Counter  Lunch  was  from  10 — 

Mr.  Marshall  (interposing).  Wait  a  minute.  The  Audi¬ 
tor  has  said  that  that  question  could  be  answered  yes 
or  no. 

Mr.  Libby.  I  refrained  the  question. 

Mr.  Marshall.  You  did  not  improve  it  any  by  reframing 
it;  that  is  certain. 

Mr.  Libby:  That  is  a  matter  of  opinion. 

Mr.  Marshall.  Either  he  knows  or  does  not  know. 

By  Mr.  Libby: 

Q.  Do  you  know?  A.  Yes,  I  do. 

Q.  Now  will  you  state  what  it  is?  A.  They  are  from  10 
to  20  per  cent  higher. 

Mr.  Marshall.  I  object  and  move  that  it  be  stricken  out 
unless  we  know  what  dishes  he  is  talking  about.  We  are 
entitled  to  something  more  than  generalities. 

The  Auditor.  He  said  comparable  dishes. 

Mr.  Marshall.  What  are  comparable  dishes? 

Mr.  Libby.  I  took  out  the  word  “comparable”  and 
said,  “the  same  dishes  which  you  saw  advertised  on  the 
windows  of  the  Western  and  the  Ninth  and  New  York  Ave¬ 
nue  restaurants.”  His  answer  was  “Yes.”  Then  I  asked 
him  how  they  compared,  and  he  stated  they  were  10  to  20 
per  cent  higher. 
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Mr.  Marshall.  As  I  say,  we  are  entitled  to  know  what 
those  dishes  were. 

Mr.  Libbv.  You  mav  ask  him  on  cross  examination. 

Mr.  Marshall.  I  do  not  have  to  make  good  your  direct 
examination  on  cross-examination. 

Mr.  Libby.  T  am  not  going  to  ask  him  again. 

Mr.  Marshall.  Then  I  move  to  strike  out  the  answer. 
We  want  to  know  what  those  dishes  were. 

83  The  Auditor.  I  think  you  had  better  describe  the 
dishes.  Do  you  move  to  strike  out  the  answer? 

Mr.  Marshall.  Yes,  because  we  do  not  know  what  it  is. 
How  does  the  Auditor  know  what  dishes  were  higher  in 
price.  It  is  a  conclusion  of  the  witness  without  any  fac¬ 
tual  foundation. 

Mr.  Libby.  He  said  he  saw  them. 

Mr.  Marshall.  What  did  he  see?  He  hasn’t  said  yet. 

Mr.  Libby.  Ask  him  on  cross  examination. 

The  Auditor.  I  think  I  will  let  it  stand.  The  motion  is 
denied. 

*  *  • 

By  Mr.  Libby: 

Q.  Were  you  familiar  with  the  Western  Restaurant  when 
it  occupied  the  premises  945  Ninth  Street?  A.  Was  I  fa¬ 
miliar  with  it? 

Q.  At  that  time,  yes,  when  they  occupied  945.  A.  When 
it  was  under  the  management  of  Mr.  Dilli,  or  when  it  was 
under  the  management — 

Q.  The  Western  was  never  under  the  management  of  Mr. 
Dilli,  was  it?  I  am  talking  about  the  Western  Restaurant. 
A.  Yes;  the  last  Western. 

Q.  At  some  time  that  restaurant  was  located  at  945.  A. 
Yes. 

Q.  That  was  subsequently  taken  over  by  the  Counter; 
is  that  correct?  A.  Yes. 

Q.  Were  you  familiar  with  it  at  the  time  the  Western 
occupied  945?  A.  I  was,  very  well. 

Q.  Can  you  state  as  to  the  seating  capacity  of  the  West¬ 
ern  when  located  at  945?  A.  Not  to  exceed  40. 

Q.  Can  you  state  what  the  seating  capacity  was  after 
the  Western  Restaurant  moved  to  943,  which  was  next  door 
to  the  south?  A.  Yes.  It  was  more  than  double.  It  was 
110. 
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Q.  It  was  110?  A.  Yes,  on  both  floors.  There  were  two 
floors. 

Q.  So  that  they  increased  their  seating  capacity  from 
40  to  110;  is  that  correct?  A.  They  did,  yes. 

Q.  In  reference  to  the  signs  which  you  saw  in  the  win¬ 
dows  of  the  Western  and  the  Ninth  and  New  York  Avenue, 
which  signs  would  be  put  up  first,  if  you  know?  A.  The 
Western  would  put  up  their  signs  first. 

Q.  Did  you  observe  what  happened  after  the  Western 
put  up  their  signs,  at  the  Ninth  and  New  York  Avenue?  A. 
Yes.  Across  the  way  they  would  put  up  identically  the 
same  signs,  with  long  strips. 

Q.  How  long  after?  A.  Possibly  half  an  hour,  or  as 
quickly  as  they  could  get  them  up. 

84  Henry  G.  Jenkins,  called  as  a  witness  for  the  de¬ 
fendants,  (See  Record,  Vol.  5,  p.  484),  testified,  in 
part,  that  he  had  been  an  inspector  of  the  District  Health 
Department  for  14  years,  and  that  his  duties  required  him 
to  inspect  lunchrooms  and  all  eating  establishments,  in¬ 
cluding  those  in  the  neighborhood  of  Ninth  and  New  York 
Avenue;  that  he  had  inspected  lunchrooms  in  the  imme¬ 
diate  neighborhood  of  Ninth  and  New  York  Avenue,  off 
and  on,  for  the  past  14  years,  and  was  familiar  with  the 
several  lunchrooms  in  that  locality,  and  remembered  the 
one  at  Ninth  and  New  York  Avenue,  the  Western  Lunch¬ 
room,  and  the  Counter  Lunch;  that  licenses  were  issued 
for  these  lunchrooms,  and  that  he  made  an  inspection  of 
the  quarters  in  the  line  of  his  duty,  and  approved  the  li¬ 
censes;  that  his  inspections  in  a  territory  like  Ninth  and 
New  York  Avenue  run  about  every  three  weeks,  sometimes 
a  month;  that  “sometimes  we  would  go  in  these  lunch¬ 
rooms  twice  a  week;  our  average  inspections  ran  from  two 
to  three  weeks  apart”;  that  he  became  familiar  with  the 
style  of  business  and  the  class  of  trade  in  each  of  these 
three  places;  that  during  the  period  from  the  fall  of  1933 
to  May  of  1936,  he  was  going  in  there  sometimes  twice  a 
week;  “if  they  called  for  going  back,  we  went  back  twice 
a  week;  if  we  found  the  conditions  were  not  satisfactory 
when  we  made  the  inspection,  and  we  notified  the  parties 
to  improve  these  conditions,  we  would  go  back  in  two  or 
three  days,  sometimes  the  next  day;  the  average  inspection 
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ran  from  two  to  three  weeks  apart”;  that  “I  have  ate 
lunches  in  all  the  places  in  that  neighborhood,  including 
those  three”. 

The  witness  further  testified  in  part,  as  follows:  (See 
Record,  Vol.  5,  p.  490) 

By  Mr.  Williams: 

Q.  Were  the  Western,  the  Counter,  and  the  Ninth  and 
New  York  Avenue  doing  the  same  sort  of  business  or  the 
same  class  of  business?  A.  You  couldn’t  class  them 
85  as  the  same  type  of  place.  The  Western  was  a  full- 
fledger  cafeteria,  where  you  could  get  a  full-fledged 
meal  at  any  time  from  the  steam  table. 

The  Counter  Lunch  was  what  you  would  call  a  quick  ser¬ 
vice  lunch,  such  as  sandwiches,  hamburgers,  short  orders, 
and  quick  service. 

The  Ninth  and  New  York  Avenue  was  what  you  would 
call  a  full-fledged  restaurant.  You  could  get  any  kind  of 
service  and  any  kind  of  meal  at  any  time  you  desired  it. 

By  the  Auditor: 

Q.  You  could  not  do  that  at  the  Counter?  A.  No,  sir. 
That  was  a  kind  of  quick  lunch — quick  service  lunch,  they 
called  it.  Similar  conditions  were  between  the  soda  foun¬ 
tains  and  Counter  lunch  or  quick  service  lunch  or  ham¬ 
burger  joints. 

It  runs  on  the  same  type  of  business  that  Child’s  and 
Thompson’s  would  run.  ItJ  you  want  a  quick  lunch  or 
short  order,  the  majority  of  people  would  deal  in  Thomp¬ 
son’s  to  get  it.  If  they  wanted  a  full-fledged  meal  and 
something  that  was  more  of  a  tasty  meal  to  the  appetite,  I 
judge  they  would  go  to  a  place  like  Child’s  or  the  S.  &  W., 
or  a  nice-class  restaurant. 

Q.  But  you  could  not  get  a  full  meal  at  the  Counter?  A. 
You  could,  I  judge.  I  never  ordered  a  full  meal  there,  but 
it  was  run  on  the  order  of  short  service,  something  like  the 
Blue  Bell  or  the  Taverns,  or  something  like  that.  I  am 
speaking  to  you  about  going  into  the  thing  thoroughly. 
You  do  not  go  in  there  and  walk  along  a  steam  table  and 
observe  what  you  want.  Usually  you  sit  up  to  the  counter 
and  order  whatever  was  up  on  the  bill  of  fare. 
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When  I  ate  lunch  in  there,  the  most  I  ever  got  was  sand¬ 
wiches  or  a  piece  of  pie  and  a  glass  of  milk.  That  is  prac¬ 
tically  all  I  got  at  any  time  in  any  lunchroom  in  that  im¬ 
mediate  neighborhood,  because  I  only  ate  lunch,  and  I 
always  ate  a  very  light  lunch. 

Bv  Mr.  Williams: 

Q.  What  you  said  to  the  Auditor  when  you  were  asked  if 
you  could  get  a  full  meal  at  the  Counter,  I  did  not  under¬ 
stand.  A.  I  never  tried  to  get  a  full  meal  in  the  Counter, 
and  I  wouldn’t  sav  vou  could  or  vou  couldn’t,  but  vou  didn’t 
walk  along  the  cafeteria  counter  with  a  tray  and  order  from 
a  big  pile  of  stuff  whatever  you  wanted;  it  was  not  that 
type  of  business. 

Q.  What  was  there  at  the  Ninth  and  New  York  Avenue? 
Did  they  have  a  cafeteria  style  of  service  at  the  Ninth  and 
New  York  Avenue?  A.  No,  sir,  it  was  a  different  type.  It 
was  up  to  the  counter,  and  they  had  a  bill  of  fare  up  on  the 
back  wall,  and  whatever  you  would  see  what  was  up  on  the 
bill  of  fare,  you  would  order  whatever  it  was  up  there — 
sometimes  sandwiches,  clam  chowder,  beef  stew.  I  never 
ate  beef  stew  or  clam  chowder  in  a  lunchroom,  but  that  is 
what  the  bill  of  fare  would  read.  I  noticed  it — beef  stew, 
clam  chowder. 

Q.  Of  which  place  are  you  now  speaking?  A.  The  Coun¬ 
ter  Lunch. 

Q.  This  last  time  I  asked  you  about  the  Ninth  and  New 
York  Avenue.  A.  The  Ninth  and  New  York  Avenue  had  a 
bill  of  fare  and  a  big  steam  table,  and  you  would  walk 
along  and  order  what  was  on  the  steam  table. 

Q.  I  asked  if  they  had  a  cafeteria  style  of  service. 
86  A.  They  had  a  cafeteria  and  a  waitress  style  also. 

Q.  So  you  could  sit  down?  A.  Sit  down  and  order 
from  the  bill  of  fare,  or  you  could  walk  along  the  steam 
table  with  a  tray  and  order  whatever  you  saw  on  the  steam 
table. 

Q.  At  the  Counter  they  did  not  have  a  cafeteria?  A. 
They  did  not  have  a  cafeteria  style  of  restaurant. 

Q.  Could  you  sit  down?  A.  I  always  sat  down  to  the 
counter  and  ordered  a  piece  of  pie  and  a  glass  of  milk. 

Q.  Could  you  sit  down  at  a  table  or  in  a  booth  and  get  an 
order?  A.  I  have  seen  persons  sit  down  at  tables  and  order 
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from  waitresses.  I  think  the  law  compels  them  to  have 
that  since  they  got  beverage  licenses. 

Q.  They  would  be  required  to  do  that  where  they  were 
taking  out  liquor  licenses.  Would  that  be  included  in  your 
inspection?  A.  Only  pertaining  to  the  equipment  that  is 
desired  for  sterilization  and  proper  ventilation  and  similar 
conditions  as  required  under  our  Department. 

Q.  That  would  be  included  in  your  Department  of  Sani¬ 
tation?  A.  Yes. 

Q.  The  handling  of  the  license  would  go  through  the  Al¬ 
coholic  Beverage  Control  Board?  A.  That  comes  up  in  the 
Alcohol  Control  Board. 

Q.  Do  you  know  whether  the  three  lunchrooms  were  alike 
in  their  service  of  intoxicating  beverages?  A.  The  West¬ 
ern  never  got  a  liquor  license  when  they  were  doing  busi¬ 
ness  until  the  last  two  or  three  months  they  were  in  busi¬ 
ness. 

Q.  As  far  as  you  know,  did  they  have  a  liquor  license  be¬ 
fore  May,  1936?  A.  No,  they  never  had  a  liquor  license 
before  May,  1936,  in  the  Western. 

Q.  That  is  to  the  best  of  your  knowledge?  A.  That  is  the 
best  of  my  knowledge. 

Q.  What  about  the  Counter?  A.  The  Counter  had  a  beer 
license,  no  liquor  license. 

Q.  The  Western  had  a  beer  license?  A.  Yes,  sir,  all  the 
time. 

Q.  What  did  the  Ninth  and  New  York  Avenue  have?  A. 
They  had  beer  and  whiskey  both. 

Q.  As  a  result  of  your  acquaintance  with  lunchrooms,  in¬ 
cluding  these  in  particular,  do  you  or  do  you  not  know 
whether  the  introduction  of  hard  liquor  or  whiskey  has  had 
any  effect  on  the  amount  of  food  sold  in  the  restaurants? 
A.  I  can  only  speak  from  observations  and  hearsay,  and 
hearsay  doesn’t  go,  but  -we  are  not  discussing  hearsay. 

From  observation,  on  the  ordinary  lunchrooms,  wherever 
they  put  liquor  in,  it  takes  a  certain  amount  of  food  busi¬ 
ness  away,  because  there  is  a  certain  class  of  people  that 
drink  whiskey  and  aren ’t  so  neat  and  clean  in  an  ordinary 
lunchroom.  They  will  sit  around  and  drink  and  spit  all  over 
the  floor. 

There  is  a  certain  class  of  people  that  eats  in  the  res¬ 
taurant  regular  that  don’t  care  to  patronize  that  kind  of 
place.  The  better  class  of  people  don’t  like  to  go  into 
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87  a  place  and  have  some  fellow  walk  in  and  order  a  few 
drinks  of  whiskey  and  spit  on  the  floor.  It  is  kind  of 
obnoxious  to  them. 

Q.  As  to  the  general  appearance  of  the  Western  and  the 
Counter,  from  what  you  saw  of  the  equipment,  I  would  like 
you  to  compare  them  as  to  the  equipment  which  was  in  the 
Western  when  it  reopened  at  943-941.  A.  Well,  that  was  all 
new  equipment  and  a  new-conditioned  building  throughout. 

Q.  Was  it  or  was  it  not  what  you  would  have  called  an 
attractive  and  well-appointed  place  when  it  opened  up 
there?  A.  Well,  it  was  an  attractive  place,  a  long,  deep 
room,  and  above  the  average  cheap  restaurant. 

Q.  What  class  of  equipment  did  the  Counter  have  when 
it  opened?  A.  They  opened  up  with  all  second-hand  equip¬ 
ment  and  some  that  was  in  rather  bad  shape,  and  I  did  have 
to  serve  notice  on  Mr.  Dilli — Carl  Dilli — to  make  some  im¬ 
provements  in  some  of  the  equipment  and  recondition  some 
of  it,  and  up  to  the  time  they  opened  I  didn’t  know  there 
was  a  person  by  the  name  of  Carl  Dilli  until  I  received  an 
application  with  Carl  Dilli ’s  name  on  it. 

Q.  These  notices,  I  presume,  were  complied  with?  A. 
Yes.  Yes,  sir,  they  were  complied  with. 

Q.  If  they  were  not  complied  with,  the  party  would  have 
been  prosecuted?  A.  No,  we  would  not  have  approved  the 
license. 

Q.  Had  you  not  already  approved  the  license?  A.  No,  we 
had  not  approved  the  license.  Application  was  filed,  and 
then  the  license  is  issued,  and  then  they  open  up. 

Q.  This  was  before  the  license  was  issued?  A.  Yes,  he 
had  applied  for  it,  but  it  had  not  been  approved. 

Q.  Are  the  records  of  notices  served  and  reports  made  by 
you  as  inspector  kept  at  the  District  Building?  A.  They  are 
destroyed  June  30  and  started  anew  July  1  each  year. 

Q.  So,  reports  made  during  those  years  would  no  longer 
be  in  existence?  A.  No  longer  active. 

Q.  During  this  period  from  1933  to  May,  1936,  do  you 
know  whether  there  was  any  change  in  the  car  service  along 
Ninth  Street?  A.  Yes,  I  know  they  took  that  Georgia  Ave¬ 
nue  line  off  and  done  aw^ay  with  it  and  transferred  it  over 
to  Seventh  Street. 

Q.  Did  you  keep  enough  in  touch  with  that  neighborhood 
or  have  enough  interest  in  it  to  be  able  to  say  from  your 
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own  observation  whether  that  affected  trade  along  there? 
A.  It  did,  because  the  public  wasn’t  there,  and  there  wasn’t 
any  transfer  junction  there  any  more  for  people  from  the 
upper  end  of  the  city  to  the  business  sections  downtown. 
There  used  to  be  a  transfer  junction  at  Ninth  and  New  York 
Avenue.  When  they  took  that  car  line  off,  they  took,  ac¬ 
cording  to  my  knowledge,  at  least  30  percent  of  the  business 
from  the  business  places  on  Ninth  Street,  not  only  one  but 
all  of  them. 

Previous  to  the  car  line  being  taken  off  there,  I  would 
venture  to  say  that  there  wasn’t  two  vacant  stores,  on  the 
average,  for  rent ;  and  after  the  car  line  went  off — after — 
at  least  one  third  of  the  stores  in  that  vicinity  were  vacant. 

On  cross-examination,  the  witness  further  testified 
88  in  part,  as  follows :  (See  Record,  Vol.  5,  pp.  497-504- 
509) 

By  Mr.  Marshall: 

Q.  Were  you  the  only  man  who  inspected  restaurants 
along  there?  A.  No,  sir. 

Q.  How  many  other  men  were  there?  A.  We  have  what 
we  call  three  lunchroom  men,  myself,  and  a  party  by  the 
name  of  Mr.  Lusbv,  and  a  party  by  the  name  of  Mr.  Thomp¬ 
son.  It  is  our  duty — 

Q.  (interposing)  I  just  asked  you  how  many  there  are, 
and  you  said  there  are  three.  A.  There  are  three  lunchroom 
inspectors. 

Q.  Did  any  of  the  others  make  inspections  on  Ninth 
street?  A.  Yes. 

Q.  So,  part  of  the  time  you  were  not  an  inspector  in  that 
particular  locality?  A.  I  am  practically  located  downtown 
at  all  times. 

Q.  That  is  not  what  I  asked  you.  Is  it  or  is  it  not  a  fact 
that  during  part  of  the  time  you  were  not  making  inspec¬ 
tions  of  the  Ninth  Street  restaurants  and  that  one  of  the 
other  men  was?  A.  Absolutely.  I  am  on  leave  now,  and  I 
am  not  on  Ninth  Street ;  somebody  else  is  detailed  there. 

Q.  When  you  were  not  on  leave  would  there  not  be  occa¬ 
sions  when  some  other  man  would  make  inspections?  A. 
Yes.  I  have  been  sick  about  six  months  in  the  past  twelve 
months,  and  someone  was  on  that  territory  then. 
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Q.  Are  you  always  on  there  unless  you  are  sick?  A.  I  am 
downtown. 

Q.  I  am  talking  about  Ninth  Street.  A.  Ninth  Street  is  a 
long  street,  some  downtown  and  some  uptown. 

Q.  You  know  what  I  am  asking  you.  A.  Absolutely,  and  I 
am  trying  to  answer. 

Q.  You  know  there  are  times  when  some  other  inspector 
will  be  inspecting  Ninth  Street  and  you  will  be  inspecting 
some  other  locality?  A.  Yes,  sir. 

Q.  You  volunteered  the  statement  on  your  direct  examina¬ 
tion  that  until  the  Counter  Lunch  had  opened  you  did  not 
know  Carl  Dilli.  A.  I  did  not. 

Q.  Why  did  you  make  that  statement?  Nobody  asked  you 
about  that.  A.  Well,  for  the  purpose  of  verifying  that  I 
didn’t  know  who  owned  the  Counter  Lunch  until  the  appli¬ 
cation  was  filed  there. 

Q.  What  difference  did  that  make?  A.  It  didn’t  make 
any. 

Q.  You  have  known  Mr.  Dilli  ever  since?  A.  Ever  since 
the  Counter  Lunch  was  opened. 

Q.  You  and  he  are  pretty  friendly?  A.  No  more 
89  than  Mr.  Panos.  I  have  known  Mr.  Panos  much 
longer  than  Mr.  Dilli. 

Q.  Do  you  know’ Mr.  Goodacre?  A.  Yes. 

Q.  You  have  inspected  his  restaurants?  A.  Yes. 

Q.  You  are  friendly  with  him?  A.  Yes,  sir,  just  about  on 
a  par  w’ith  Mr.  Panos  and  Mr.  Dilli,  only  I  have  know  Mr. 
Goodacre  much  longer. 

Q.  How  many  stools  w’ere  there  in  the  Counter  Lunch? 
A.  Well,  that  is  one  question  I  can’t  give  you  about  the 
exact  number ;  I  can  give  you  somew’here  near  how  long  the 
counter  wras. 

Q.  There  wrere  stools  over  at  the  Ninth  and  New  York 
Avenue  restaurant?  A.  They  got  stools  over  to  the  bar,  yes. 

Q.  Do  you  know’  how’  many  there  are  over  there?  A.  No, 
sir.  I  can  give  you  some  idea  of  how  long  the  bar  is. 

Q.  If  you  go  into  the  Ninth  and  New  York  Avenue  res¬ 
taurant  and  ask  for  a  sandwich,  can  you  get  it  just  as  quick¬ 
ly  as  you  can  at  the  Counter  Lunch?  A.  You  can  get  it  any 
place — one  place  practically  as  quick  as  you  can  at  the 
other. 
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Q.  Did  they  have  a  steam  table  at  the  Counter  Lunch? 
A.  They  had  a  small  steam  table,  but  it  was  on  the  back  bar, 
which  didn’t  constitute  a  cafeteria. 

Q.  I  didn’t  ask  you  what  it  constituted;  I  asked  you  if 
they  had  a  steam  table,  and  you  said  they  did.  A.  Yes. 

Q.  They  had  one  at  the  Ninth  and  New  York  Avenue?  A. 
Yes. 

Q.  They  had  one  at  the  Western?  A.  Yes. 

Q.  You  said  the  Counter  Lunch  was  just  a  sandwich  place? 
A.  I  didn ’t  say  so ;  I  said  a  quick  lunch,  a  short  order  place 
— sandwiches. 

Q.  Could  you  not  get  at  the  Ninth  and  New  York  Avenue 
restaurant  all  of  the  same  type  of  food  that  was  sold  at 
the  Counter  Lunch ?  A.  You  probably  could,  but  they  didn’t 
sell  hamburgers — specialize  in  hamburgers. 

Q.  Did  the  Counter  Lunch  specialize  in  hamburgers?  A. 
I  think  so. 

Q.  You  say  you  think  so?  A.  To  the  best  of  my  knowl¬ 
edge. 

Q.  What  knowledge?  A.  They  had  a  hamburger  grill, 
where  they  used  to  advertise  hamburgers  for  5  and  10  cents. 

Q.  The  Counter  Lunch  advertised  them  for  5  and  10 
cents?  A.  Yes. 

Q.  Could  you  get  hamburgers  at  the  Ninth  and  New  York 
Avenue  restaurant?  A.  Only  that  you  couldn’t  get  them 
for  a  nickel.  The  Counter  Lunch  had  5-  and  10-cent  ham¬ 
burgers,  both,  and  you  paid  for  just  what  you  got.  If  you 
ordered  a  nickel  hamburger,  you  got  a  nickel  hamburger; 
or  if  you  ordered  a  10-cent  hamburger,  you  got  a  10-cent 
hamburger.  The  same  thing  in  either  one  of  the  others. 

Q.  Couldn’t  you  get  a  nickel  hamburger  for  a 
90  nickel?  A.  No. 

Q.  How  much  did  he  charge?  A.  I  judge  10  cents. 

Q.  Why  do  you  “judge  10  cents”?  A.  That  is  the  stand¬ 
ard  price  of  all  sandwiches. 

Q.  There  is  a  standard  price  on  all  hamburger  sand¬ 
wiches?  A.  With  the  exception  of  the  Blue  Bell,  the  Little 
Tavern,  and  Goodacre’s  Coffee  Pots;  they  have  nickel  ham¬ 
burgers. 

Q.  What  other  foods  in  the  Counter  sold  cheaper  than 
in  the  Ninth  and  New  York  Avenue?  A.  I  never  saw — I 
don’t  know  that  they  sold  any  food  cheaper.  You  paid 
for  just  what  you  got. 
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Q.  You  pay  for  what  you  get  anywhere  unless  you  want 
to  get  into  trouble.  A.  You  paid  for  your  money’s  value; 
that  is  what  I  am  trying  to  get  at. 

Q.  Did  they  sell  food  cheaper  or  dearer?  A.  Not  to  my 
knowledge.  I  don’t  know,  because  I  always  went  along  and 
ordered  what  I  wanted.  I  don ’t  ever  look  at  the  price,  if  it 
is  10  or  15  cents  or  25  cents. 

Q.  You  do  not  look  to  see  what  you  are  going  to  pay?  A. 
No,  sir.  When  I  go  to  a  place  to  eat,  I  never  find  out  what 
I  am  going  to  pay  for  it  until  after  I  eat. 

Q.  You  cannot  tell  whether  prices  were  higher  or  lower 
at  any  of  those  places?  A.  No,  sir. 

Q.  But  they  did  sell  at  the  Counter  Lunch  other  food  than 
hamburgers?  A.  Yes,  sir,  I  judge  they  did,  but  I  never 
ordered  anything  but  sandwiches. 

Q.  You  say  you  judge  they  did.  Do  you  know  whether 
they  did?  A.  Yes,  I  judge  they  did.  I  would  eat  in  there, 
and  I  know  they  never  gave  it  away. 

Q.  Did  you  see  any  bills  of  fare?  A.  I  never  read  a  bill 
of  fare  in  there  or  any  other  restaurant,  whether  I  went  to 
a  night  club  or  hotel ;  I  always  made  up  my  mind. 

William  H.  Sebastian,  witness  for  the  defendants,  testi¬ 
fied,  in  part,  as  follows:  (See  Record,  Vol.  6,  p.  535) 

Q.  Are  you  familiar  with  the  Western  lunch?  A.  Yes,  sir. 

Q.  What  was  the  occasion  of  your  being  familiar  with  it? 
A.  I  was  manager  of  Western  for  seven  or  eight  years. 

Q.  Do  you  recollect  when  the  Western  lunch  opened  on 
Ninth  Street  between  New  York  Avenue  and  I?  A.  I  think 
it  was  around  about  1932,  sir. 

Q.  That  was  at  what  number  of  Ninth  Street?  A.  945. 

Q.  Were  you  manager  at  that  time  of  that  lunchroom? 
A.  Yes,  sir. 

Q.  Did  you  have  an  interest  also  in  that  lunchroom?  A.  A 
25-percent  interest ;  yes,  sir. 

Q.  Who  were  the  other  partners?  A.  Martin,  James  W. 
Brown,  and  Morris  McDonald. 

91  Q.  What  other  lunchrooms  were  in  that  neighbor¬ 
hood  when  you  opened  at  945?  A.  There  was  the 
Ninth  and  New  York  Avenue  lunch. 

Q.  That  was  run  by  whom?  A.  By  the  same  people  who 
run  it  now. 

Q.  You  mean  Mr.  Panagopoulos ?  A.  Panagopoulos;  and 
there  was  the  933  Ninth  Street. 
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Q.  By  whom  was  that  run?  A.  Mr.  Goodacre. 

Q.  Were  there  other  lunchrooms  in  that  neighborhood? 
A.  There  was  Little  Coffee  Pots  down  the  street,  two  or 
three  of  them  on  the  block,  one  at  913  Ninth  Street,  I  think 
it  was — Little  Coffee  Pot. 

Q.  Those  others  were  small  restaurants?  A.  Small  res¬ 
taurants.  Then,  right  around  the  corner,  at  Eighth  and  K, 
there  was  the  Broadway  delicatessen  and  lunchroom. 

Q.  Were  there  one  or  two  on  K  Street?  A.  There  was 
two.  There  was  a  Chinese  restaurant  there  that  served 
American  food,  805  K  Street. 

Q.  What  type  of  food  did  you  serve?  A.  I  served  heavy 
food,  ’most  anvthing  anvbodv  would  want — anv  kind  of 
food. 

Q.  What  were  your  prices  at  that  time?  A.  My  prices 
was  a  little  more  reasonable  than  any  other  prices  around 
there,  because  I  did  the  volume  of  business  and  I  could 
afford  it.  I  did  more  business  than  anybody  around  there. 
We  strictly  did  business  on  a  volume  of  business. 

Q.  You  served  all  kinds  of  food,  is  that  correct?  A.  All 
kinds  of  food,  yes,  sir. 

Q.  Heavy  and  light?  A.  Everything — heavy  and  light 
both. 

Q.  How  long  did  you  continue  in  business  at  945?  A.  I 
think  it  was  about  a  year — over  two  years. 

Q.  What  was  your  seating  capacity  at  945?  A.  Between 
35  and  40. 

Q.  Did  there  come  a  time  when  you  moved  your  business 
from  945?  A.  We  moved  to  943. 

Q.  That  is  next  door?  A.  Right  next  door. 

Q.  What  was  the  occasion  of  your  moving  from  945  to 
943?  A.  Well,  there  was  a  difference  in  the  rent  of  almost 
$100  a  month.  We  had  the  whole  building,  next  door,  four 
floors,  for  $150  a  month.  I  think  we  paid  $250  for  945,  and 
the  seating  capacity  was  about  three  times  as  large  on  the 
first  floor.  Then  we  had  the  second-floor  dining  room,  too. 

Q.  What  was  the  seating  capacity  on  the  two  floors,  when 
you  opened  at  943?  A.  It  ran  about  110  to  112. 

Q.  110  to  112?  A.  You  could  put  120  in  there. 

Q.  And  you  had  35  or  40  at  945?  A.  Yes,  sir. 

Q.  Do  you  know  how  much  was  spent  in  outfitting  943 
when  we  moved  there?  A.  It  was  somewhere  between 
$13,000  and  $15,000. 
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Q.  Was  that  new  equipment  or  second  hand?  A.  All 
brand-new  equipment.  Everything  was  brand  new. 
92  Q.  How  long  did  you  operate  at  943?  A.  At  943, 
until,  I  think,  it  was  sold,  a  year  ago — no,  six  months 

ago. 

Q.  You  continued  to  operate  there  until  then?  A.  Eight 
months  ago.  It  was  sold  eight  months  ago,  yes.  We  oper¬ 
ated  up  to  that  time. 

Q.  After  you  opened  at  943,  can  you  state  as  to  the  in¬ 
crease  of  business  which  you  did?  A.  The  increase  in  busi¬ 
ness  from  945  to  943  was  over  $100  a  day. 

Q.  Over  $100  a  day.  A.  And  it  has  gone  up  as  high  as 
$150  a  day  more. 

Q.  What  was  your  greatest  business  per  month  at  943? 
A.  943  some  months  would  go  as  high  as  $12,000. 

Q.  What  would  the  average  be?  A.  The  average  would 
run  about  $9,000  or  $10,000,  in  the  different  seasons  around 
there,  but  it  did  fall  off  toward  the  last.  Business  fell  off 
at  the  last  to  around  about  $8,000.  That  was,  of  course, 
before  we  sold  it  out. 

Q.  After  you  vacated  945  and  moved  to  943,  was  there 
a  period  of  time  when  the  building  at  945  was  unoccupied? 
A.  Yes,  sir.  It  was  about  three  months,  I  think. 

Q.  Then  another  restaurant  or  lunchroom  opened  at  945? 
A.  Yes,  sir. 

Q.  What  lunchroom  was  that?  A.  The  Counter  Lunch. 

Q.  Can  you  fix  the  date  when  that  opened?  A.  I  could  not 
exactly  fix  the  date,  no,  sir. 

Q.  After  the  Counter  Lunch  opened  did  you  notice  any 
diminution  in  your  trade?  A.  No,  sir. 

Q.  What  class  of  business  did  the  Counter  Lunch  do,  if 
you  know  of  your  own  knowledge?  A.  I  observed  there, 
that  they  were  people  looking  for  small  hamburger  sand¬ 
wiches — the  five-cent-hamburger  crowd  that  follows  all 
those  places.  It  looked  like  newsboys  and  messenger  boys. 

Q.  Did  you  observe  the  prices  of  the  other  restaurants 
in  that  neighborhood  at  that  time,  as  compared  with  your 
own?  A.  Yes,  sir. 

Q.  How  did  the  prices  of  the  Counter  Lunch,  on  such 
things  as  they  sold  and  you  sold,  compare  with  yours?  A. 
The  Counter  Lunch  was  much  higher  than  the  Western 
Lunch. 
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Q.  How  about  the  Ninth  and  New  York  Avenue  Lunch? 
A.  The  Ninth  and  New  York  Avenue  Lunch  and  the  "West¬ 
ern  Lunch  prices  ran,  according  to  the  signs  in  the  win¬ 
dow — We  all  had  double  signs  in  the  window.  They  prob¬ 
ably  ran  about  the  same.  We  both  had  big  strippers  in 
the  window.  I  could  not  say  about  the  Counter,  because 
they  didn ’t  have  no  strippers  up. 

Q.  The  Counter  did  not  have  an  strippers?  A.  No,  sir. 

The  Auditor.  Did  not  have  what? 

Mr.  Libby.  Long  strippers,  with  a  price  list. 

The  Witness.  Long  strips. 

93  Bv  Mr.  Libbv: 

Q.  Those  were  pasted  on  the  window?  A.  Pasted  on 
both  sides  of  the  window. 

Q.  Did  you  cut  your  prices  at  that  time  or  at  any  time? 
A.  No;  we  had  sort  of  a  standard  price.  We  cut  prices  ac¬ 
cording  to  how  the  market  was,  if  we  could  make  a  per¬ 
centage  on  it. 

Q.  Did  the  Counter  Lunch  meet  those  cuts  in  prices  that 
you  made?  A.  No,  sir;  not  that  I  know  of.  They  didn’t 
advertise  it  out  in  front. 

Q.  Did  the  New  York  Avenue  lunchroom  meet  your 
prices?  A.  The  New  York  Avenue  lunchroom  had  the  same 
prices  I  did,  by  the  signs  out  front,  and  the  strippers  on 
the  window. 

Q.  As  to  the  class  of  food  which  the  New  York  Avenue 
lunchroom  served,  as  compared  with  what  you  served  in 
the  Western  lunchroom,  what  can  you  say  as  to  that?  A. 
About  the  same,  I  should  say. 

Q.  Did  you  give  extra  cups  of  coffee  free?  A.  Yes,  sir; 
an  extra  cup  of  coffee  to  anybody  that  wanted  it. 

#  •  * 

Q.  Were  you  familiar  with  the  trade  around  in  that 
neighborhood,  the  customers  of  these  lunchrooms?  A.  Yes, 
sir. 

Q.  Have  you  any  personal  knowledge  of  any  of  the  trade 
of  the  Ninth  and  New  York  Avenue  lunchroom  going  to 
the  Counter  after  the  Counter  opened?  A.  No,  sir,  I  have 
no  knowledge  of  it. 

Q.  Do  you  know  of  any  of  the  trade  of  the  Ninth  and  New 
York  Avenue  lunchroom  going  to  the  Western  lunchroom 
after  you  opened  at  943?  A.  Yes,  sir. 
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Q.  Will  you  state  what  trade  you  know  of  that  came 
there?  A.  There  was  a  lot  of  taxicab  drivers  that  came 
over  there.  I  had  known  them  many  years  before  the 
Ninth  and  New  York  Avenue  lunch  opened  up.  When  I 
opened  up,  most  of  them  come  over  there. 

Q.  Before  you  opened  up,  where  were  they  eating?  A. 
Most  of  them  ate  over  at  the  Ninth  and  New  York  Avenue 
lunch. 

Mr.  Marshall.  I  object.  How  does  he  know  where  they 
ate? 

Mr.  Libby.  He  says  he  is  familiar  with  the  trade  in  the 
neighborhood. 

Mr.  Marshall.  I  object  to  it.  It  is  obviously  hearsay. 
He  was  not  there  when  they  were  eating. 

By  Mr.  Libby: 

Q.  Do  you  know,  of  your  personal  knowledge  of  any 
trade  which  formerly  was  at  Ninth  and  New  York  Avenue, 
that  came  and  ate  at  the  Western  lunchroom?  A.  Yes. 

Q.  State  what  that  trade  was.  A.  There  was  a  lot  of  taxi 
cab  trade;  a  lot  of  mechanical  trade,  around  there— carpen¬ 
ters,  plasterers,  and  bricklayers  would  come  over  there.  A 
lot  of  them  come  over  on  account  of  the  second  cup  of 
coffee. 

94  Q.’During  the  period  that  you  operated  the  West 
ern  lunch  on  Ninth  Street,  were  there  certain  changes 
in  the  neighborhood?  A.  You  mean  with  regard  to  res¬ 
taurants  ? 

Q.  No:  I  mean  physical  changes.  A.  Oh,  yes.  The  street¬ 
car-transfer  station  was  moved  to  Seventh  and  New  York 
Avenue. 

Q.  When  was  that?  Do  you  know?  A.  I  think  it  was 
about  a  year  ago,  or  somewhere  around  there. 

#  *  * 

By  Mr.  Libby: 

Q.  What  about  the  W.  B.  &  A.?  A.  The  W.  B.  &  A.? 
That  made  some  difference,  when  it  was  taken  off  New 
York  Avenue,  too. 

Q.  During  this  period  between  December,  1933,  and  May, 
1936,  did  that  line  stop  operating?  A.  Yes,  sir. 

Q.  What  effect  did  it  have  on  your  business,  when  the 
transfer  was  changed?  A.  It  would  not  have  much  effect 
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on  my  business,  as  much  as  it  would  on  the  Ninth  and  New 
York  Avenue  lunch,  because  everybody  got  off  at  that  cor¬ 
ner  for  tickets.  Those  people  never  came  over  on  the  other 
side  of  the  street. 

Q.  Why  was  that?  A.  There  was  nothing  to  draw  them 
over.  If  they  wanted  a  pack  of  cigarettes,  they  got  it  at  the 
transfer  corner. 

Q.  That  was  the  nearest  restaurant  to  them?  A.  That 
was  the  nearest  restaurant  to  them,  unless  they  wanted  to 
go  down  Ninth  Street,  where  the  other  restaurants  were. 

Q.  How  about  the  northbound  cars  on  Ninth  Street? 
Where  would  they  stop?  A.  I  don’t  exactly  know  where 
they  turned  off  at.  I  think  they  turned  off  at  IT  Street, 
or  somewhere — Florida  Avenue — T  am  not  sure. 

Q.  I  mean  the  transfer  point  at  Ninth  and  New  York 
Avenue,  on  the  northbound  Ninth  Street  cars.  A.  That  was 
changed  to  Seventh  and  New  York  Avenue. 

Q.  While  they  were  operating  on  Ninth  Street,  where 
was  the  car  stop?  A.  Right  on  the  corner,  in  front  of  the 
Ninth  and  New  York  Avenue. 

Q.  In  front  of  the  bank  at  Ninth  and  New  York  Avenue? 
A.  Yes,  right  in  front  of  the  bank. 

Q.  There  were  two  banks  on  that  corner?  A.  There  was 
one  down  at  Ninth  and  New  York  Avenue,  and  one  down 
at  Ninth  and  Mount  Vernon  Place. 

Q.  Were  those  banks  closed  during  this  period?  A.  Yes, 
sir. 

Q.  Did  that  affect  your  trade?  A.  Some;  yes,  sir.  It  did. 

Q.  What  class  of  trade  was  it  you  got  from  those  banks? 
A.  Clerks  from  Seventh  Street  and  around  were  coming 
to  deposit  and  make  change  and  those  things  and,  when 
the  banks  closed,  naturally  they  went  to  some  other 
bank. 

95  William  C.  Blundon,  a  witness  for  the  defendants, 
testified  (See  Record,  Vol.  6,  p.  576)  that  he  was  en¬ 
gaged  in  the  real  estate  business,  at  805  H  Street,  North¬ 
west,  and  had  been  in  the  real  estate  business  about  30 
years ;  that  he  had  been  familiar  with  the  locality  of  Ninth 
Street  and  New  York  and  I  Street,  between  New  York  Ave¬ 
nue  and  I  Street  on  Ninth,  a  long  period  of  time,  and  that 
he  was  familiar  with  certain  changes  which  took  place  in 
the  neighborhood ;  that  there  had  been  a  change  in  the  car 
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lines  there;  the  closing  of  the  two  banks,  and  a  general  de¬ 
terioration  of  the  east  side  of  Ninth  Street  between  I  and 
New  York  Avenue;  and  that  the  buildings  there  are  in  bad 
shape,  getting  worse  every  day;  that  “we  have  the  south¬ 
east  corner,  which  is  the  bank  for  rent;  that  is,  the  first 
floor,  the  main  part,  where  the  bank  was;  we  have  that  for 
rent;  it  has  been  for  rent  ever  since  they  closed  there.” 

The  witness  further  testified  in  part,  as  follows:  (Record, 
Vol.  6,  p.  58S-597) 

By  Mr.  Libby:  | 

Q.  Was  there  any  change  in  the  number  of  people  who 
frequented  Ninth  Street  during  this  period  in  question?  A. 
There  has  been  quite  a  bit  of  change  there  in  the  class  of 
people  and  the  number  of  people  that  have  been  going  up 
and  down  Ninth  Street,  that  I  have  noticed  from  my  ob¬ 
servation  since  the  different  changes  have  taken  place. 

Q.  What  were  those  changes?  A.  Well,  as  I  said,  there 
was  the  change  of  the  car  lines  there,  taking  off  the  W.  B. 

&  A. ;  the  bank  closing — 

Q.  (Interposing)  No,  what  was  the  change  in  the  number 
of  people  and  in  the  class  of  people?  What  were  the 
changes  you  observed  in  the  number  of  people  and  the  class 
of  people  who  have  frequented  Ninth  Street  since  these 
physical  changes  in  the  neighborhood,  to  which  you  have 
testified,  took  place  ?  A.  I  don’t  quite  get  that.  I  may  be  a 
little  dumb  and  stupid,  but  I  thought  I  testified  to  that. 

Q.  What  were  the  changes  in  the  number  of  people  and 
in  the  class  of  people  who  frequented  Ninth  Street?  A.  Do 
you  mean  what  caused  the  change? 

Q.  You  have  already  testified  that  there  were  physical 
changes.  A.  Yes. 

Q.  I  have  just  asked  you  whether  or  not  you  observed 
any  change  in  the  number  of  people  on  Ninth  Street.  A. 

Yes,  I  told  you  I  had  observed  it — quite  a  change. 

96  Q.  Tell  us  what  that  observation  was.  Were  there 
more  or  less?  A.  From  being  on  Ninth  Street  prac¬ 
tically  every  day,  and  eating  lunch  with  Goodacre — I  was  in 
his  place  at  933  eating  lunch  every  day — I  noticed  his  busi¬ 
ness  was  falling  off. 

Mr.  Marshall.  I  object  to  “his  business  was  falling  off.” 

The  Witness.  I  just  don’t  get  that. 
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By  Mr.  Libby : 

Q.  What  has  been  the  change  in  the  number  and  class  of 
people  going  back  and  forth  on  Ninth  Street,  from  your  ob¬ 
servation?  Were  there  fewer  people  or  more  people?  A. 
There  were  fewer  people.  I  answered  that  once. 

Q.  And  as  to  the  class  of  people  ?  A.  The  class  of  people 
just  got  down  from,  I  would  say,  the  gambling  class  to  a 
man  who  every  time  I  would  go  up  there  somebody  would 
ask  me  to  give  him  a  nickel — a  panhandler  or  a  drunken 
bum — and  he  would  ask  me  to  give  him  5  or  10  cents. 

Q.  What  effect  has  that  had  upon  business  values  and 
rental  values? 

Mr.  Marshall.  That  is  objected  to,  in  the  first  place,  be¬ 
cause  the  witness  has  testified  that  he  does  not  know  busi¬ 
ness  values.  In  the  second  place,  the  rental  value  is  not  of 
any  consequence.  We  are  not  at  all  concerned  with  that; 
it  is  not  involved  in  this  case.  There  is  no  claim  for  dam¬ 
ages  based  on  rental  value. 

The  Auditor.  Has  the  witness  not  testified  that  he  has 
been  engaged  in  the  business  of  buying  and  selling  real  es¬ 
tate? 

Mr.  Libby.  He  said  that  he  had  bought  and  sold  in  that 
neighborhood  for  30  vears. 

The  Auditor.  Both  residential  and  business  usages? 

Mr.  Marshall.  Yes,  but  we  are  concerned  with  business 
and  not  with  the  real  estate  in  which  it  is  conducted. 

The  Auditor.  Yes. 

Mr.  Marshall.  He  has  testified  he  does  not  know  business 
values. 

The  Auidtor.  Yes,  he  has  done  that. 

Mr.  Marshall.  He  has  said  that  as  plainly  as  he  could, 
twice. 

Mr.  Libby.  If  you  can  get  away  from  the  fact  that  there 
was  a  $5,000  value  claimed  for  a  lease — a  two-year  lease — 
on  the  southwest  corner  of  Ninth  Street  and  New  York  Ave¬ 
nue,  and  that  does  not  lay  a  foundation  for  this  question  to 
be  answered  by  an  expert — if  you  will  waive  the  $5,000  I 
will  withdraw  the  question. 

Mr.  Marshall.  Waive  the  $5,000? 

Mr.  Libby.  Yes. 

Mr.  Marshall.  We  were  never  in  a  position  to  claim  it, 
because  we  are  still  in  the  place.  I  don’t  know  how  we 
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could  waive  it.  This  witness  has  testified  twice  that  he  does 
not  know  business  values,  and  rental  values  are  not  in¬ 
volved. 

The  Auditor.  The  objection  is  sustained. 

Mr.  Libby.  Your  Honor  will  allow  me  an  exception? 

The  Auditor.  Yes. 

Mr.  Libby.  That  is  all. 

97  By  the  Auditor: 

Q.  Has  there  been  any  change  in  the  automobile  parking 
regulations  on  Ninth  Street  since  1933?  A.  They  are  only 
allowed  to  park  there  an  hour  in  some  places  on  Ninth 
Street. 

Q.  How  long  has  that  regulation  been  in  force?  A.  I 
eouldn ’t  answer  that. 

Q.  You  do  not  know  when  that  regulation  was  made? 
A.  No,  I  don’t  know. 

The  Auditor.  That  is  all. 

Cross  Examination 
Bv  Mr.  Marshall: 

Q.  Mr.  Blundon,  after  the  bank  was  closed  was  it  occu¬ 
pied  at  all  for  any  other  purpose?  A.  No,  sir — that  is,  the 
corner,  now,  that  the  bank  occupied. 

Q.  Sir?  A.  You  are  speaking  of  the  corner  the  bank  oc¬ 
cupied? 

Q.  Yes,  or  any  other  portion  of  the  bank  building.  A. 
Yes,  it  has  never  been  rented. 

Q.  The  bank  you  have  in  mind  is  not  the  one  where  there 
were  some  Government  employees  working  for  a  while? 
A.  Yes. 

Q.  They  did  have  them  in  there?  A.  I  didn’t  quite  catch 
the  question. 

Q.  I  say  that  the  bank  you  have  for  rent  is  not  the  bank 
which,  after  the  bank  was  closed,  had  some  Government  em¬ 
ployees  employed  there  ?  A.  No,  that  is  up  at  the  next  cor¬ 
ner,  Ninth  and  Mount  Vernon. 

Q.  Has  there  been  a  hotel  opened  in  that  neighborhood? 
A.  The  hotel  has  already  been  there  quite  a  while. 

Q.  Have  there  been  any  changes  in  it?  Has  it  been  en¬ 
larged,  or  has  anything  else  been  done  to  it?  A.  No,  unless 
it  has  been  inside.  There  haven’t  been  any  enlargements 
outside. 
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By  the  Auditor: 

Q.  Is  that  in  the  bank  building?  A.  That  is  in  the  bank 
building. 

By  Mr.  Marshall: 

Q.  Was  it  a  hotel  or  an  apartment  before  the  closing  of 
the  bank?  A.  It  is  considered  a  48-room  hotel  there  with 
32  baths.  How  they  rent  it — that  is  entirely  different  from 
the  bank  corner  we  have.  We  don’t  have  the  rental  there. 

Q.  Was  it  conducted  as  an  apartment  house  or  as  a  hotel 
before  the  bank  closed?  A.  I  don’t  know.  We  just  have 
the  corner  store  there  for  rent  and  the  whole  building  for 
sale. 

Q.  Did  I  understand  you  to  say  that  when  you  now  go 
around  on  Ninth  Street  the  only  people  you  run  across  are 
beggars?  A.  I  won’t  say  all  of  them,  Mr.  Marshall,  but 
there  is  an  awful  lot  of  them.  I  wouldn’t  dare  say  all  of 
them  are  beggars. 

Q.  Are  there  as  many  as  there  were,  or  have  they 
98  decreased  or  increased?  A.  They  are  increasing. 

Q.  In  spite  of  the  fact  that  times  are  getting  better 
generally,  beggars  are  getting  more  numerous  on  Ninth 
Street  ?  A.  They  certainly  are. 

Q.  How  do  you  account  for  that?  A.  That  is  a  question 
I  can’t  answer. 

Q.  Has  this  change  in  the  class  of  people  on  Ninth  Street 
been  a  gradual  change  or  sudden  change?  A.  Well,  I  would 
say  it  was  a  gradual  change.  Ninth  Street — I  am  rather 
familiar  with  it — between  I  Street  and  New  York  Avenue 
has  always  been  a  sporting  element  of  people.  In  years 
gone  by  there  was  the  gambling  type  there,  who  was  look¬ 
ing  for  more  of  a  wealthy  gambler,  and  would  bet  more  and 
dress  better.  Then  it  began  to  get  down  to  a  little  lower 
place  again.  Gradually  it  dropped  down  to  the  poorer 
class.  Now,  as  I  say,  most  every  time  I  go  up  and  down 
there  I  don’t  get  past  the  corner  of  Ninth  and  New  York 
Avenue  but  that  somebody  doesn’t  come  up  and  say, 
“Buddy,  give  me  a  nickel,”  to  get  a  drink,  or  something 
like  that. 

Q.  You  may  be  a  little  bit  more  prosperous-looking.  A.  I 
may  be ;  but  that  is  what  happens. 
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Q.  Has  the  recent  activity  of  the  District  Attorney’s  office 
with  respect  to  the  local  gambling  situation  had  anything 
to  do  with  the  change  in  the  kind  of  people  you  find  on 
Ninth  Street  ?  A.  I  think  there  are  just  as  many  gamblers 
over  there. 

Q.  That  has  been  comparatively  recently?  A.  No,  that 
same  class  has  been — gamblers  have  been  in  there  ever 
since  I  have  been  on  Ninth  Street. 

Q.  I  am  talking  about  the  rather  recent  activities  of  the 
District  Attorney’s  office.  A.  Every  now  and  then  they 
raid  those  places,  as  far  back  as  I  can  remember — 10  years. 

Q.  Are  there  more  people  begging  on  Ninth  Street  now 
than  there  were  prior  to  1933  ?  A.  In  my  opinion,  I  would 
say  there  are  ten  times  as  many. 

Q.  Ten  times  as  many  now  as  during  the  time  of  the  bank 
holiday?  A.  Aboslutely;  that  is  my  observation  of  it. 

Mr.  Marshall.  All  right. 

By  the  Auditor : 

Q.  How  does  the  pedestrian  travel  down  Ninth  Street 
now  compare  with  the  pedestrian  travel  in  1933?  A.  I  think 
the  majority  that  can  avoid  Ninth  Street,  especially  between 
New  York  Avenue  and  I  Street,  go  some  other  way. 

Q.  Then,  do  you  mean  to  say  that  there  has  been  a  falling 
off  in  the  number  of  pedestrians?  A.  There  is  a  bad  ele¬ 
ment  of  people  on  Ninth  Street  there  from  I  Street  to  New 
York  Avenue.  It  is  a  very  bad  element. 

Mr.  Marshall.  I  do  not  know  if  that  helps  us  much.  It  is 
not  responsive  to  the  question  you  asked. 

By  Mr.  Williams : 

Q.  The  question  was  whether  there  was  a  falling  off  in 
the  number  of  pedestrians.  A.  Yes.  He  asked  me  why 
they  were  falling  off,  and  I  said  it  was  due  to  the  bad  ele¬ 
ment  of  people  frequenting  Ninth  Street. 

99  By  the  Auditor: 

Q.  Do  you  want  to  be  understood  as  saying  that  there 
has  been  a  falling  off  in  the  pedestrian  travel  or  the  num¬ 
ber  of  pedestrians  using  Ninth  Street?  A.  Yes,  I  should 
say  I  do  want  to  say  that. 
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Further  Cross  Examination 
By  Mr.  Marshall : 

Q.  How  long  has  that  bad  element  that  you  spoke  of  been 
there?  A.  Oh,  the  bad  element  there,  Mr.  Marshall,  has 
been  there  for  years,  but  this  element  I  am  speaking  of  now, 
the  fellow  that  comes  out  and  sits  in  these  parks,  and  those 
things,  with  whiskers,  and  things,  all  over  his  face — 

Q.  (Interposing)  I  am  talking  about  the  bad  element 
you  mentioned  to  the  Auditor  in  response  to  his  question, 
the  element  that  has  been  there  for  years,  as  I  believe  you 
said.  A.  It  is  getting  worse. 

Q.  It  has  been  there  for  years  and  is  getting  worse?  A. 
Right  along,  sir. 

Q.  Did  they  deter  the  pedestrian  travel  on  Ninth  Street 
in  1933?  A.  I  would  say  yes. 

Q.  Did  that  bad  element  keep  people  from  walking  on 
Ninth  Street  then?  A.  I  would  say  yes. 

Q.  Did  that  keep  them  from  walking  up  and  down  Ninth 
Street  before  1933?  A.  Well,  of  course,  there  is  a  certain 
class  of  people  wouldn’t  want  to  walk  on  Ninth  Street  at 
any  time. 

Q.  I  want  to  know  whether  the  bad  element  that  you  re¬ 
ferred  to,  deterred  people  from  walking  on  Ninth  Street 
between  H  and  I  Streets,  in  that  bad  neighborhood  there 
that  we  are  talking  about,  before  1933.  A.  Yes.  Well,  I 
would  say  from  1933  on.  Can  I  answer  it  that  way? 

Q.  I  want  to  know  the  facts.  What  about  before  1933? 
A.  I  said  there  was  always  a  bad  element  on  Ninth  Street. 

Q.  But  did  the  bad  element  on  Ninth  Street  have  a  deter¬ 
rent  effect  on  pedestrian  travel  before  1933?  A.  Yes,  I 
would  say  to  some  extent.  From  1933  on,  I  would  say  to  a 
great  extent. 

Q.  What  was  it  that  all  of  a  sudden  increased  the  deter¬ 
rent  effect  in  1933  ?  What  happened  in  1933  to  increase  the 
deterrent  effect  in  that  same  bad  element?  A.  Because  the 
sporting  element  there  got  to  get  down  lower  and  lower  all 
the  time.  It  was  a  worse  class  of  people,  and  the  places 
were  raided,  and  things  of  that  kind. 

Q.  They  had  been  raided  before?  A.  They  may  have 
been. 
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Q.  Weren’t  they?  A.  I  would  say  yes.  There  was  more 
activity  there.  For  the  last  three  or  four  years  there,  there 
has  been  more  activity,  trying  to  clean  Ninth  Street  up. 

Q.  Trying  to  clean  up  Ninth  Street  has  had  a  deterrent 
effect  on  it  and  has  kept  people  off  of  it  who  used  to  walk 
on  it?  A.  Yes. 

Oscar  A.  Purcell,  a  witness  for  the  defendants, 
100  (See  Record  of  hearings,  Vol.  6,  p.  598)  testified,  in 
part,  that  he  had  been  employed  in  the  real  estate 
business  about  19  vears,  and  that  the  nature  of  his  business 
was  “to  solicit  and  to  list  and  try  and  sell  real  estate  and 
businesses”;  that  on  October  9,  1936,  he  interviewed  Mr. 
Panagopoulos,  and  at  that  time  he  called  on  Mr.  Panagop- 
oulos’  place  of  business  at  Ninth  and  New  York  Avenue 
and  asked  him  would  he  consider  selling  his  restaurant;  and 
he  stated  that  one  of  his  partners  was  very  sick  and  was 
not  expected  to  live ;  and  that  for  this  reason  they  wanted 
to  dispose  of  one  of  their  restaurants;  that  at  that  time, 
Mr.  Panagopoulos  gave  witness  a  listing  of  his  place  for 
$16,000  net;  that,  in  the  opinion  of  witness,  the  business 
was  worth  $17,500  at  that  time.  On  cross-examination,  the 
witness  further  testified  as  follows:  (See  Record,  Vol.  6, 
p.  604-608) 

By  Mr.  Marshall : 

Q.  Mr.  Purcell,  how  long  have  you  been  a  business 
broker?  A.  I  would  say  in  the  real  estate  and  business 
brokerage  field — 

Q.  Just  the  business  brokerage  part.  A.  About  three 
years. 

Q.  Three  years  as  a  business  broker?  A.  Yes. 

Q.  So,  you  became  a  business  broker  when?  In  1934? 
A.  That  is  correct — the  latter  part  of  1936. 

Q.  In  the  latter  part  of  1936  you  became  a  business 
broker?  A.  1933;  excuse  me. 

Q.  In  the  latter  part  of  1933  you  became  a  business 
broker?  A.  Yes,  sir. 

Q.  Have  you  sold  any  businesses  on  Ninth  Street?  A.  I 
haven’t  myself,  no,  sir. 

Q.  You  have  not  had  a  sale  of  a  business  on  Ninth 
Street?  A.  I  didn’t  myself,  no,  sir.  I  didn’t  sell  them  my¬ 
self. 


112  GEO.  L.  GOOD  ACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL. 

Q.  I  am  asking  about  your  own  activities  A.  That  is 
correct. 

Q.  Have  you  yourself  sold  any  lunch  rooms  or  restau¬ 
rants?  A.  I  think  I  have,  yes,  sir. 

Q.  Don’t  you  know  whether  you  have  or  not,  Mr.  Pur¬ 
cell?  A.  Yes,  I  think  I  sold  one. 

Q.  You  say  you  think  you  did;  are  you  sure?  A.  I  did, 
yes,  sir. 

Q.  Which  one  was  that?  A.  T  don’t  recall  right  now. 

Q.  You  sold  only  one,  and  you  do  not  remember  where 
that  one  was?  A.  Yes. 

101  Q.  Do  you  remember  when  it  was  sold,  that  one  ? 
A.  I  don ’t  recall  the  exact  dates,  sir. 

Q.  What  was  the  approximate  date?  A.  Oh,  I  would 
say  about  ten  months  ago. 

Q.  Where  was  that  restaurant  located?  A.  I  don’t  know 
right  off,  to  be  frank  with  you;  it  was  a  small  place. 

Q.  You  sold  only  one,  and  that  was  ten  months  ago,  and 
you  do  not  know  where  it  was?  A.  Yes;  I  couldn’t  say 
right  off. 

Q.  Who  owned  it?  A.  I  don’t  know  right  off  the  bat. 

Q.  To  whom  did  you  sell  it?  A.  I  couldn’t  tell  you  that. 

Q.  That  is  the  only  sale  of  a  restaurant  that  you  have 
ever  made?  A.  That  is  correct. 

Robert  B.  Hollander,  a  witness  for  the  defendants,  tes¬ 
tified  (Record,  Vol.  6,  p.  610)  that  he  had  been  a  business 
broker  in  the  City  of  Washington,  since  1923,  and  special¬ 
ized  in  the  sale  of  restaurants ;  that  the  selling  and  financ¬ 
ing  of  restaurants  was  about  80  per  cent,  of  his  business; 
that  he  also  acts  as  an  appraiser  and  has  appraised  for 
the  Veterans  Bureau;  that  he  was  familiar  with  the  neigh¬ 
borhood  of  Ninth  and  New  York  Avenue,  and  that  he 
worked  in  a  lunch  room  at  Ninth  and  New  York  Avenue 
in  1918,  owned  by  Mr.  Goodacre;  and  that  he  worked  there 
seven  or  eight  months ;  that  his  office  has  operated  ten  or 
fifteen  restaurants;  and  his  office  sold  137  business  places 
last  year,  and  75  per  cent,  of  them  were  restaurants;  that 
he  operated  a  coffee  shop  at  907  Ninth  Street  on  the  east 
side  of  Ninth  Street,  “around  1931  to  about  1934”.  The 
witness  further  testified,  in  part,  as  follows:  (Record,  Vol. 
6,  p.  613) 
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Q.  Were  you  operating  that  lunch  room  at  the  time  the 
Western  went  into  business  on  Ninth  Street,  Northwest? 
A.  We  operated  that  about  six  months  after  they  opened 
up,  and  then  wre  sold. 

Q.  At  what  address  did  they  operate  at  that  time?  A. 
I  don’t  know  the  exact  address  of  it,  but  one  of  those,  and 
they  moved  next  door.  I  think  it  would  probably  be  939. 
It  w'as  near  the  corner  of  Ninth  and  New  York  Avenue. 

Q.  That  was  above  you,  on  the  same  side?  A.  Yes,  to¬ 
wards  the  other  end  of  the  block. 

Q.  Nearer  New  York  Avenue,  on  the  same  side?  A.  Yes. 

Q.  What  effect  did  the  opening  of  the  Western 
102  Lunch  have,  if  any,  upon  your  business  at  907  Ninth 
Street?  A.  The  same  effect  as  anybody  else;  it  just 
cut  our  business  in  half. 

Q.  What  was  the  type  of  business  done  by  the  Western 
Lunch?  A.  They  ran  a  food  place — regular  lunch  business 
— heavy  food  and  general  restaurant  business. 

Q.  Were  you  familiar  with  the  Counter  Lunch  on  Ninth 
and  New  York  Avenue?  A.  Well,  naturally,  I  knew  the 
business  and  knew  it  wras  there. 

Q.  Do  you  know  when  it  opened?  A.  Yes,  I  know  when 
it  opened. 

Q.  What  was  its  location  relative  to  the  time  it  opened, 
with  respect  to  the  Western  Lunch?  A.  It  was  to  the  right 
of  them — of  the  Western  Lunch. 

Q.  The  right  would  depend  on  which  way  you  were  look¬ 
ing.  A.  I  would  say  it  was  to  the — it  was  one  door  below 
the  Western  Lunch — that  would  be  to  the — 

Q.  (Interposing)  One  door  below?  A.  Yes,  it  was  right 
next  to  the  Western  Lunch. 

Q.  Do  you  call  north  below  or  above  ?  A.  That  would  be 
south  of  the  Western  Lunch. 

Q.  One  door  below',  south?  That  would  be  below?  A. 
Yes,  that  is  right. 

Q.  What  type  of  business  did  the  Counter  Lunch  do? 
A.  Well,  they  just  ran  more  of  a  light  business;  didn’t 
specialize  in  heavy  foods.  The  Counter  Lunch  ran  some¬ 
thing  like  w'e  did  down  at  the  coffee  shop — more  of  the 
sort  of  coffee  shop  style. 

Q.  Were  you  familiar  with  the  Ninth  and  New  York 
Avenue  Lunch  Room  after  you  left  there?  Did  you  follow 
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their  business  after  that,  after  you  left  in  1918?  A.  I  have 
always  been  familiar  with  the  section.  I  was  brought  up 
around  Ninth  and  N. 

Q.  What  type  of  business  did  the  Ninth  and  New  York 
Avenue  Lunch  do?  A.  They  ran  a  general  food  business, 
probably  a  little  heavier  food.  A  restaurant  business 
heavier  than  the  Counter  Lunch  would  run — regular  din¬ 
ners,  you  know. 

Q.  How  would  their  business  compare  with  the  business 

of  a  lunch  room  of  the  type  of  the  Western  Lunch?  A. 

Well,  I  would  say  that  the  Western  Lunch — I  compare  the 

Western  Lunch  with  the  New  York  Lunch.  Thev  sold 

•> 

heavy  foods  and  same  type,  while  our  business — we  ran 
coffee  shops.  We  had  a  counter  business — specialized  more 
in  sandwiches  and  light  foods,  the  same  as  the  Counter 
Lunch  ran. 

Q.  How  would  you  compare  the  New  York  Avenue  Lunch 
to  the  Counter  Lunch?  A.  It  would  be  like  one  being  a 
heavy  restaurant  and  the  other  would  be  a  dairy  lunch,  just 
where  you  got  light  foods. 

103  Q.  Was  a  listing  made  with  your  agency  for  the 
sale  of  these  premises  or  the  sale  of  the  business  of 
the  Ninth  and  New  York  Avenue?  A.  Yes,  it  was  listed 
in  our  office. 

Q.  Who  made  that  listing?  A.  One  of  our  agents,  Mr. 
Purcell. 

Q.  He  is  employed  by  you?  A.  Yes. 

By  Mr.  Williams: 

Q.  Was  he  the  man  who  was  just  on  the  stand?  A.  Yes. 
By  Mr.  Libby: 

Q.  He  is  the  man  who  has  just  testified?  A.  Yes. 

Q.  That  listing  you  took  in  the  general  course  of  busi¬ 
ness?  A.  We  gave  a  copy  to  each  of  our  twelve  sales¬ 
people.  It  went  through  the  books. 

Q.  Assume  a  restaurant  was  doing  a  weekly  business  of 
$1,750.  At  how  much  would  you  value  that  restaurant? 
A.  Doing  how  much? 

Q.  $1,750  a  week.  A.  Well,  the  way  we  appraise  busi¬ 
nesses,  the  restaurant  business  is  ten  times  the  weekly  re¬ 
ceipt  of  the  business — the  gross  weekly  receipts.  That  is 
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the  appraisal  the  business  places,  because  a  man  that  buys 
a  business — the  first  question  he  asks  you  is,  How  much 
do  you  do  a  week — weekly  receipts?  It  is  weekly  average, 
gross  business.  Your  weekly  receipts — how  much  are  they? 

By  the  Auditor: 

Q.  You  said  ten  times  that?  A.  Yes,  ten  times  that.  If 
he  says  he  does  $100  a  week,  we  will  appraise  that  business, 
with  the  average  fixtures,  of  course — that  fluctuates  a  little 
according  to  the  fixtures  you  have — but  the  average  res¬ 
taurant  is  not  very  elaborately  equipped,  because  the  man 
in  the  restaurant  is  the  boss.  So,  it  is  not  the  equipment. 
We  appraise  it  at  ten  times  the  weekly  receipts.  That  is 
what  most  of  them  are  sold  by.  All  our  places  are  sold 
around  that  basis. 

By  Mr.  Libbey: 

Q.  Would  you  from  your  knowledge  of  the  Ninth  and 
New  York  Avenue  Restaurant  be  able  to  put  a  fair  value 
on  that  property  as  of,  say,  May,  1936?  A.  When  -was  it 
listed?  I  can’t  get  these  dates. 

Q.  The  listing  appeared  to  be  October,  1936.  A.  Octo¬ 
ber,  1936?  Well,  of  course,  we  only  can  go  by  what  the 
people  tell  us. 

When  we  ask  a  man  how  much  business  he  does,  wre  ask 
for  his  general  average,  not  for  the  week,  because  we  have 
got  to  be  careful  not  to  mislead  our  clients.  We  cannot  tell 
a  purchaser  a  man  is  doing  seventeen  hundred  this  week 
when  he  did  only  ten  hundred  last  week.  So,  we  instruct 
our  salesmen  to  ask  what  the  average  weekly  business  is 
since  the  time  he  has  been  there,  so  that  we  can  get  a  fair 
average. 

I  would  say  from  May  to  October  is  a  period  just  about 
six  months,  because  business  would  be  worth  just  as  much 
in  May  as  it  w'ould  be  in  October,  there  would  not  be  any 
appreciable  difference  in  the  price,  although  maybe  it  might 
drop  a  hundred  dollars  a  week,  or  something,  during  the 
summer  months.  Whiskey  drops  off,  and  heavy  foods. 

People  don’t  eat  as  heavy. 

104  Q.  Could  you  say  from  your  own  knowledge  and 

experience  whether  or  not  $17,500  would  be  a  fair 
price  for  the  Ninth  and  New  York  Avenue  Restaurant? 
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Mr.  Marshall :  I  object  to  that  as  leading. 

Mr.  Libbv:  As  of  Mav  1936. 

•>  «  7 

Mr.  Marshall:  That  is  objected  to  as  leading.  Counsel 
has  no  right  to  put  figures  into  the  mouth  of  an  expert  wit¬ 
ness.  He  may  ask  him  what  his  opinion  is,  if  he  has  any¬ 
thing  to  base  it  on. 

Mr.  Libby:  We  have  already  had  a  figure  of  $1,750  a 
week,  and  he  has  said  he  would  multiply  that  by  ten. 

The  Witness:  I  think  it  would  be  more  than  that  with 
a  whiskey  license.  We  would  multiply  by  ten  and  have  to 
take  into  consideration  other  conditions  existing. 

A  man  might  have  $10,000  worth  of  new  equipment.  You 
would  have  to  add  on  for  that.  That  is  a  basic  figure — ten 
times — but  you  might  sell  a  business  for  eight  times,  if  he 
didn’t  have  any  liquor  license.  But  if  it  had  a  whiskey 
license,  they  are  at  a  premium.  You  can’t  get  them  any 
more;  you  can’t  get  the  spots. 

I  didn’t  say  the  place  was  worth  $17,500;  I  said  what 
they  base  their  figure  on. 

Bv  Mr.  Libbv: 

Q.  What  would  you  consider  was  a  fair  price  as  of  the 
date  of  May,  1936?  A.  Did  he  have  a  whiskey  license  then  ? 

Q.  Assume  that  he  did.  A.  With  a  whiskey  license,  that 
corner  would  certainly  be  worth  at  least  $20,000;  but  with 
a  license  today,  it  is  very  valuable.  That  is  figuring  the 
license  as  an  asset. 

Marion  Cecilia  Williams,  called  by  the  defendants,  testi¬ 
fied,  in  substance,  that  she  was  connected  with  the  Counter 
Lunch  from  July  11,  1934,  to  May  20, 1936,  and  during  that 
period  she  caused  books  of  account  to  be  kept;  that  she 
had  supervision  of  the  books,  and  that  the  books  were  kept 
correctly;  that  she  turned  these  books  over  to  Mr.  Carl  W. 
Dilli,  and  at  frequent  intervals  she  and  he  would  go  over 
the  books  together;  that  Mr.  Dilli  had  the  books  of  the 
Counter  Lunch  after  it  closed;  that  the  books  of  the  Coun¬ 
ter  Lunch  were  kept  in  Mr.  Goodacrc’s  office;  that  she  had 
been  employed  by  Mr.  Goodacre  for  twenty-one  years,  and 
is  still  employed  by  him;  that  she  is  the  young  lady  who 
was  known  as  Mr.  Goodacre ’s  adopted  daughter.  (See 
Record,  Vol.  7,  p.  657) 
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105  Carl  W.  Dilli,  called  by  the  defendants,  (See  Rec¬ 
ord,  Vol.  7,  pp.  651,  663)  testified  that  he  personally 
kept  the  books  of  the  Counter  Lunch  from  the  time  it  was 
opened,  December  9,  1933  to  July  11,  1934;  and  in  his  testi¬ 
mony  Mr.  Dilli  explained  how  the  books  were  kept,  and 
what  the  books  show,  (Vol.  7,  pp.  664-673).  The  books  of 
the  Counter  Lunch  were  then  offered  in  evidence,  (Vol.  7, 
pp.  673-674).  The  witness  further  testified  (Vol.  7,  pp. 
674,  67S,  679),  that  the  gross  income  from  the  Counter 
Lunch  from  December  9,  1933,  to  December  31,  1934,  was 
$35,293.74;  that  the  operating:  expense  for  that  period  was 
$37,411.57,  and  that  there  was  a  net  loss  of  $2,118.33;  that 
the  gross  business  from  January  1,  1935,  to  December  31, 
1935,  was  $36,975.12,  the  operating  expense  was  $38,614.69, 
and  the  net  loss  was  $1,642.57 ;  that  the  gross  receipts  for 
the  period  from  January  1,  1936,  to  May  19,  1936,  were 
$12,556.49,  the  operating  expense  was  $13,923.48,  and  the 
net  loss  was  $1,366.99;  that  the  totals  for  the  whole  29 
months  the  Counter  Lunch  was  operated,  were:  gross  re¬ 
ceipts,  $84,825.35;  total  expenses,  $90,052.74,  and  net  loss 
$5,127.39.  The  witness  further  testified,  as  follows:  (Vol. 
7,  pp.  685-690,  695-699) 

By  Mr.  Libby: 

•>  * 

Q.  Have  you  studied  plaintiffs’  exhibits  A  and  B  in  evi¬ 
dence  here?  A.  T  have. 

Q.  And  from  those  exhibits  have  you  figured  certain  per¬ 
centages?  A.  Yes,  sir. 

Q.  Have  you  that  statement  or  analysis  with  you?  A. 
Yes,  sir.  It  is  a  statement.  I  have  a  number  of  copies  of 
it  (producing  papers). 

Q.  Will  you  explain  this  summary,  if  it  is  a  summary,  of 
exhibits  A  and  B?  A.  It  is  a  reproduction  of  the  figures 
as  shown  in  plaintiffs’  exhibits  A  and  B.  It  shows,  with 
the  exception  of  some  additional  figures  that  I  have  in¬ 
serted  here, — 

Q.  Let  me  interrupt  there.  Plaintiffs’  exhibits  A  and  B 
were  changed,  as  to  the  last  items  on  them,  by  agreement 
between  Mr.  Burton  and  Mr.  Williams.  Is  that  correct? 

Mr.  Burton.  Yes. 

Mr.  Libby.  So  that  the  figures  on  the  original  A  and  B 
are  not  the  same  now  as  to  the  last  item. 
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Mr.  Burton.  As  to  certain  totals. 

106  Mr.  Libbv.  But  the  last  item  on  one  of  the  exhib- 

w 

its  was  changed  by  $2. 

Mr.  Burton.  That  is  right. 

By  Mr.  Libby: 

Q.  Now,  will  you  explain  the  statement  ?  A.  This  exhibit 
I  have  here  does  not  include  that  change.  This  was  made 
from  the  original. 

Q.  I  understand  that.  A.  The  exhibit  shows  the  sales 
and  expenses. 

Q.  That  is  what  was  in  the —  A.  Taken  from  exhibits 
A  and  B. 

Q.  That  is  identical  with  exhibits  A  and  B?  A.  Yes. 

Mr.  Marshall.  Is  that  identical  as  changed,  or  with  the 
original? 

The  Witness.  It  is  identical  with  the  original. 

Mr.  Marshall.  You  have  to  add  $100,000  to  both  of 
them. 

Mr.  Williams.  Those  are  the  totals. 

Mr.  Libbv.  This  does  not  show  anv  totals  at  all. 

By  Mr.  Libby: 

Q.  Does  this  show  any  totals?  A.  No,  sir. 

Q.  You  can  testify  from  this  one,  then  (indicating). 

Mr.  Marshall.  What  does  it  show — just  the  receipts  and 
the  expenses? 

By  Mr.  Libby : 

Q.  What  docs  the  third  column  show? 

Mr.  Libby.  Perhaps,  if  I  give  your  Honor  a  copy,  you 
can  follow  it  better  (handing  a  paper  to  the  Auditor). 

By  Mr.  Libby : 

Q.  What  does  the  third  column  show?  A.  The  operating 
ratio. 

Q.  How  did  you  determine  the  operating  ratio?  A.  By 
dividing  the  amount  of  sales  into  the  expenses. 

Q.  That  vrould  be  the  correct  way  to  determine  it?  A. 
Yes. 

Q‘.  What  does  the  fourth  column  show?  A.  The  fourth 
column  shows  the  amount  of  increase  in  the  sales,  that  is 
to  say,  over  the  previous  month. 


GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL.  119 


Q.  Increase  in  what — dollars  or  percent?  A.  Dollars 
and  cents. 

Q.  What  does  the  fifth  column  show?  A.  That  would 
show  the  decrease  of  gross  sales  compared  with  the  pre¬ 
vious  month. 

Q.  So  that,  if  there  was  an  increase  in  one  month,  the 
“decrease”  column  would  be  blank?  A.  Yes. 

Q.  And,  if  there  was  a  decrease  in  a  particular  month, 
the  “increase”  column  would  be  blank?  A.  That  is  right. 

Q.  The  sixth  column  shows  what?  A.  That  shows  the 
increase  in  expenses,  one  month  over  the  other. 

Q.  What  does  the  “decrease”  show?  A.  It  shows  the 
decrease. 

Q.  That  is  the  seventh  column?  A.  That  shows  the  de¬ 
crease  in  one  particular  month  under  the  previous  month. 

Q.  The  eighth  column  shows  what?  A.  That  shows  the 
net  profit,  if  any. 

Q.  And  the  ninth  and  last  column  shows  what?  A.  It 
shows  the  net  loss,  if  any. 

107  Q.  This  summary  shows  that  exhibits  A  and  B 
covered  what  period?  A.  October  18,  1932,  to  May 
1, 1936. 

Mr.  Marshall.  May  20th. 

The  Witness.  May  20th.  I  beg  your  pardon. 

By  Mr.  Libby: 

Q.  A  certain  part  of  that  period  was  previous  to  the 
opening  of  the  Counter  Lunch,  was  it  not?  A.  That  is 
right,  sir. 

Q.  What  period  was  that?  A.  In  the  period  October  18, 
1932,  to  December  9,  1933. 

Q.  Which  is  practically  the  figures  above  the  first  line 
drawn;  is  that  right?  A.  Yes. 

Mr.  Williams.  All  except  the  last  figures. 

The  Witness.  All  except  the  last  figures. 

By  Mr.  Libby: 

Q.  The  last  row  of  figures?  A.  That  is  right. 

Q.  Referring  only  to  that  period  covered  by  exhibits  A 
and  B  previous  to  the  opening  of  the  Counter  Lunch,  will 
you  point  out  any  particular  months  in  which  the  Ninth  and 
New  York  Avenue  did  a  larger  business  than  the  previous 
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month,  and  still  showed  less  profit?  A.  I  don’t  understand 
the  question — showed  less  profit  ?  Yes.  In  February,  1933, 
the  gross  sales  were  $5,645.70.  The  expenses  were  $4,- 
635.95;  the  operating  ratio  82.1  per  cent.  The  profit  for 
that  particular  month  would  have  been  17.9  per  cent. 

In  March  of  1933  the  sales  were  $6,774.34. 

Q.  What  is  the  increase  in  sales?  A.  I  will  have  to  fig¬ 
ure  it. 

Q.  Isn’t  that  in  the  fourth  column?  A.  Yes.  I  beg  your 
pardon.  The  increase  in  sales,  March  over  February,  was 
$1,128.64.  The  net  profit  for  that  month  was  20  per  cent., 
or  an  increase  of  2.1  per  cent  over  the  previous  month. 

Q.  What  was  the  increased  profit  on  the  increased  sales 
of  $1,128.64?  A.  2.1  per  cent. 

Q.  So  that,  doing  an  increased  business  in  excess  of 
$1,100,  the  excess  profit  was  2.1  per  cent?  A.  Yes,  sir. 

Q.  Can  you  show  any  other  similar  months?  A.  In  Jan¬ 
uary,  1933,  the  sales  were  $6,057.99.  In  May  of  1933  the 
sales  were  $7,049.96. 

Q.  That  was  an  increase  over  January  of  what?  A. 
That  was  an  increase,  May  over  January,  of  $991.97.  In 
that  illustration  the  net  profit  in  January  was  14.6  per  cent, 
and  in  May  13.8  per  cent.  In  other  words,  the  profit  on  an 
increased  amount  of  business  of  $991.97  was  actually  .8 
per  cent,  less  than  in  January,  1933. 

Q.  Have  you  any  other  illustration  from  that  analysis? 
A.  There  may  be  more  in  there.  I  do  not  see  any  right  at 
the  moment,  though. 

Q.  Let  me  see  if  I  cannot  direct  your  attention  to  some. 
How  about  the  month  of  April?  Have  you  or  have  you  not 
figured  these  out  beforehand,  or  does  this  synopsis  or  anal¬ 
ysis  permit  anyone  to  figure  it?  A.  Anyone  can  figure  it 
out.  It  is  a  simple  method  of  division. 

#  *  •  #  • 

108  By  Mr.  Marshall :  > 

Q.  Mr.  Dilli,  in  making  your  calculations  in  connection 
with  this  analysis  about  which  you  have  testified,  you  have 
here  an  item  of  expenses.  Those  expenses,  of  course,  you 
could  not  break  down  very  well,  could  you,  or  you  did  not 
break  down?  A.  I  could  not. 
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Q.  It  might  well  happen,  might  it  not,  that  in  a  given 
month  the  proprietor  of  a  restaurant  may  lay  in  a  stock 
of  goods  because  he  has  an  opportunity  to  get  them  at  a 
bargain,  and  that  stock  of  goods  will  be  put  away  by  him 
and  used  from  time  to  time  throughout  the  year.  That  ex¬ 
pense  will  all  come  in  one  month,  but  the  goods  will  be  used 
up  in  other  months.  That  is  so,  is  it  not?  A.  I  think  it  is 
possible  that  a  person  might  stock  up,  but  not  very  prob¬ 
able  to  any  great  extent. 

Q.  You  do  not  think  it  is  a  probable  thing?  A.  No,  I  do 
not;  not  when  they  can  buy  a  lot  of  material  any  time  they 
want  to.  It  is  not  a  question  of  a  lunch  room  buying  a 
quantity  of  food,  as  you  would  in  expectation  of  prices 
going  up,  as  in  other  commodities. 

Q.  You  were  connected  with  Mr.  Goodacre  in  the  opera¬ 
tion  of  his  lunchrooms,  were  you  not?  A.  Well,  only  in  a 
minor  capacity.  I  was  not  connected  with  the  actual  oper¬ 
ating  of  the  lunchrooms.  I  worked  for  Mr.  Goodacre  at 
one  time. 

Q.  You  testified  at  the  trial  of  this  case  that  you  acquired 
a  knowledge  of  the  operation  of  the  lunchroom  business 
while  in  the  employ  of  Mr.  Goodacre,  and  as  an  inspector 
of  the  various  lunchrooms  operated  by  him,  did  you  not? 
A.  If  I  recall  my  testimony  in  the  previous  case,  I  testified 
to  the  fact  that  I  acquired  my  experience  partly  by  first 
collecting  the  monevs  for  Mr.  Goodacre  in  the  a.  m.  Sub- 
sequent  to  that  time,  the  time  came  when  Mr.  Goodacre 
was  held  up,  and  then  he  decided  that  it  was  dangerous  for 
me  to  do  that  kind  of  work,  and  he  made  me  a  night  inspec¬ 
tor.  I  think  I  testified  in  the  previous  case  that  I  had  been 
superintendent  of  a  lunchroom  at  1001  D  Street  for  some 
time.  I  think  I  testified  that  is  where  I  got  my  experience. 

Q.  Didn’t  you  testify  in  the  trial  that  as  inspector  for 
Mr.  Goodacre  you  acquired  a  knowledge  of  the  lunchroom 
business?  Did  you  or  did  you  not?  A.  To  the  best  of  my 
recollection,  I  did;  yes,  sir. 

Q.  And,  of  course,  that  was  so,  wasn’t  it?  A.  Of  course 
what? 

Q.  That  is  true,  of  course?  A.  Yes. 

Mr.  Libby.  Now,  if  your  Honor  please, — 

Mr.  Marshall.  Just  wait  a  minute. 
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Mr.  Libbv.  I  have  not  finished  with  this  witness.  He  is 
•> 

supposed  to  ask  only  about  the  admissibility  of  this  anal¬ 
ysis  which  I  have  offered  in  evidence. 

Mr.  Marshall.  I  have  another  question  to  ask,  and  then 
I  think  I  am  through,  if  I  can  get  an  answer  to  it. 

By  Mr.  Marshall: 

Q.  It  is  a  fact,  is  it  not,  and  known  to  you  to  be  a  fact, 
from  your  association  with  Mr.  Goodacre,  in  the  matter  of 
the  conduct  of  his  lunchrooms,  that  he  frequently  made 
purchases  of  supplies  for  his  lunchrooms  because  he  could 
buy  them  cheap? 

109  Mr.  Libby.  I  object  to  the  question — “Is  it  not  a 
known  fact” — 

Mr.  Marshall.  I  asked  if  it  was  not  known  to  him. 

Mr.  Libby.  That  question  is  not  pertinent. 

Mr.  Marshall.  Of  course,  it  is.  The  question  here  is 
whether  or  not,  as  I  asked  him,  a  man  could  not  buy  in  one 
month  a  supply  which  would  last  for  several  months,  which 
would  mean,  of  course,  an  outlay  in  that  month  from  his 
receipts  which  would  be  greater  in  that  particular  month 
than  in  some  other  month  or  months.  His  answer  was  that 
that  was  possible  but  improbable.  That  is  the  substance 
of  it.  I  want  to  show  that  he  knows  that  it  was  a  probable 
thing,  from  his  connection  with  Mr.  Goodacre  in  the  opera¬ 
tion  of  the  restaurants,  because  Goodacre  did  it  all  the 
time,  so  he  has  testified. 

Mr.  Libbv.  You  sav,  “Isn’t  it  a  known  fact?”  Known 
by  whom? 

Mr.  Marshall.  Is  it  known  to  him?  I  did  not  say  “a 
known  fact”.  I  asked  him  if  it  was  not  known  to  him  to 
be  a  fact — to  the  witness  on  the  stand. 

Mr.  Libby.  The  same  objection  stands. 

The  Auditor.  Objection  overruled. 

Mr.  Libby.  Exception. 

By  Mr.  Marshall : 

Q.  Will  you  answer  the  question,  Mr.  Dilli,  if  you  have 
not  forgotten  it?  A.  If  you  will  have  it  read  I  will  attempt 
to  answer  it. 

Q.  Perhaps  I  can  restate  it  quicker  than  he  can  read  it. 

Mr.  Libby.  I  would  like  to  have  it  re-read. 
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Mr.  Marshall.  I  would  like  to  have  the  privilege  of  re¬ 
stating  it  if  I  want  to,  but  go  ahead  and  read  it,  if  you  want 
to  delay  it  a  little. 

(The  Reporter  read  the  pending  question.) 

Mr.  Marshall.  I  will  amend  that  question  by  adding: 

By  Mr.  Marshall: 

Q.  (continuing)  — and  that  he  made  quantity  purchases 
because  of  the  cheapness  of  the  articles,  and  kept  them  on 
hand  until  he  had  occasion  to  use  them?  A.  I  cannot  an¬ 
swer  as  to  how  large  the  quantity  would  be. 

Q.  I  didn’t  ask  you  how  large  it  was.  T  asked  you  if  it 
was  not  a  fact,  known  to  you,  that  he  did  that.  A.  What 
do  you  call  a  quantity — three  sacks  of  potatoes,  or  100  sacks 
of  potatoes? 

Q.  From  your  connection  with  the  operation  of  his  lunch 
rooms  do  you  not  know  what  a  quantity  was?  A.  A  quan- 
titv  could  be — 

Q.  I  mean  more  than  was  necessary  for  use  in  a  single 
day,  or  a  single  week.  A.  If  you  ask  me  as  to  a  single  day, 
or  probably  two  days,  I  would  say  that  I  do  not  know  of 
any  case  where  Mr.  Goodacre  would  buy  more  than  enough 
to  last  probably  over  two  or  three  days. 

Q.  You  were  present  in  Court  when  he  testified,  were 
you  not,  in  the  other  trial?  A.  I  think  so. 

Q.  You  heard  him  testify  to  those  purchases  he  made? 
A.  I  heard  his  testify  that  he  made  purchases,  that  he  could 
buy  cheaper  by  buying  in  quantities,  but  to  the  best  of  my 
recollection  he  did  not  state  what  the  quantities  were. 

Q.  I  didn’t  ask  you  what  the  quantities  were,  either. 

All  right.  That  is  all. 

110  Suppose  this  thing  is  admissible. 

The  Auditor.  I  think  so.  That  will  be  admitted 
in  evidence. 

Mr.  Libby.  I  will  offer  it. 

(Analysis  of  plaintiffs’  exhibits  A  and  B  was  marked 
Defendants’  Exhibit  10  and  received  in  evidence.) 

Edward  C.  Duvall,  an  accountant,  called  as  a  witness  for 
the  defendants,  testified  that  he  had  made  an  examination 
of  the  account  book  of  the  Ninth  and  New  York  Avenue 
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Lunch,  operated  by  Mr.  Panagopoulos,  and  was  permitted 
to  give  the  results  of  his  examination,  for  the  assistance  of 
the  Auditor.  His  testimony  will  be  found  on  pages  735  to 
780  of  the  hearings,  Volume  8. 

The  defendant  George  L.  Goodacre,  testified,  in  part,  as 
follows:  (See  Record  of  Hearing  Vol.  9,  pp.  787-818) 

By  Mr.  Libby: 

Q.  Now,  referring  to  the  time  in  1924  when  you  sold 
Ninth  and  New  York  Avenue  to  Mr.  Panagopoulos,  was 
there  certain  equipment  and  stock  in  trade  which  was  sold 
at  that  time?  A.  Yes,  sir. 

Q.  And  what  was  the  value  of  that  equipment  at  that 
time?  A.  Over  $5,000. 

Q.  You  can  use,  if  you  wish,  anything  you  care  to  to 
refresh  your  recollection.  You  may  examine  that  paper, 
and  if  you  can,  state  exactly  what  the  value  was  (handing 
paper  to  the  witness).  A.  Yes;  to  the  best  of  my  knowl¬ 
edge,  it  was  $5,050. 

Q.  $5,050?  A.  Yes,  sir. 

Q.  Now,  there  has  been  testimony  here  with  reference  to 
the  fact  that  you  had  a  ticket  concession  from  the  W.  B. 
&  A.  Railroad.  A.  Yes,  sir. 

Q.  What,  if  any,  conversation  took  place  between  you 
and  Mr.  Panagopoulos  with  reference  to  the  transfer  of 
that  concession  at  the  time  the  sale  was  being  negotiated? 

•  •  #  *  * 

The  Witness : 

A.  Yes;  we  talked — Mr.  Panagopoulos  wanted  to  know 
if  he  could  still  hold  the  agency  if  he  bought  the  place; 
if  he  couldn’t,  he  wouldn’t  want  the  place.  Of  course,  he 
realized  and  said — 

Mr.  Marshall  (interposing).  I  object  to  what  he  realized. 

The  Witness.  'Well,  he  said  he  realized — 

By  the  Auditor: 

Q.  He  said  he  realized?  A.  He  said  that  he  realized  the 
W.  B.  &  A.  agency  was  the  main  item  there ;  was  the  main 
thing;  it  brought  lots  of  people  to  the  corner,  and  without 
that  the  place  would  not  be  worth  anything  to  him. 


GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL.  125 


111  By  Mr.  Libby: 

Q.  Had  he  signed  the  contract?  A.  I  would  like  to  see 
that  contract.  I  have  never  seen  it. 

By  Mr.  Marshall: 

Q.  You  signed  it,  Mr.  Goodacre.  A.  Yes.  I  would  like 
to  see  what  I  signed  there.  It  seems  to  me  that  was  men¬ 
tioned  in  it.  There  was  so  much  talk  about  it,  that  I  feel 
there  is  something  in  that  contract — 

Mr.  Marshall  (interposing).  I  object  to  what  he  feels 
about  the  contract. 

The  Witness.  I  vrould  like  to  see  the  contract. 

***** 

By  Mr.  Libby: 

Q.  At  the  same  time,  Mr.  Goodacre,  you  purchased  943 
Ninth  Street,  Northwest?  A.  945. 

Q.  945  Ninth  Street,  Northwest?  A.  Yes. 

Q.  When  was  that,  if  you  recall?  A.  Oh,  I  think  it  was 
in  1932. 

Q.  Sometime  in  1932?  A.  Yes. 

Q.  Was  that  property  subject  to  a  lease  at  that  time?  A. 
Yes,  sir. 

Q.  To  whom  did  that  lease  run?  A.  To  Brown  and  Mc¬ 
Hugh,  the  Western  Lunch. 

Q.  Brown  and  McHugh  were  operating  the  Western 
Lunch  at  that  time?  A.  Yes,  sir. 

Q.  What  was  the  term  of  that  lease?  I  mean  by  that, 
the  length  of  time  it  had  to  run.  A.  From  the  time  I  bought 
it  to  about,  I  judge,  a  year. 

Q.  Did  Brown  and  McHugh  continue  as  tenants  during 
the  rest  of  the  term  of  that  lease?  A.  They  continued  as 
tenants  up  until  one  month  of  the  time  the  lease  expired. 

Q.  What  happened  then?  A.  They  bought  a  place  next 
door.  That  is,  they  leased  a  place  next  door — a  much  larger 
place — for  a  much  cheaper  rent,  and  they  began  to  move 
in  there,  and  they  closed  my  place. 

Q.  That  was  a  month  before  the  termination  of  the  lease? 
A.  Yes,  sir. 

Q.  Did  they  pay  the  rental  for  the  full  time  of  the  lease? 
A.  Yes,  sir. 
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Q.  Did  you  ever  give  them  any  notice  that  you  would  not 
renew  that  lease?  A.  No,  sir. 

Mr.  Libby.  That  is  all. 

Cross  Examination 

By  Mr.  Marshall : 

Q.  Mr.  Goodacre,  what  was  the  paper  that  you  examined 
when  you  fixed  the  value  of  $5,050  on  the  equipment  in  the 
Ninth  and  New  York  Avenue  Lunchroom? 

Mr.  Libby.  Here  it  is. 

112  Mr.  Marshall.  I  have  it  now;  counsel  has  handed 
it  to  me. 

The  Witness.  What  was  that  question,  Mr.  Marshall? 
Mr.  Marshall.  I  have  the  paper  now. 

By  Mr.  Marshall: 

Q.  Where  did  this  paper — this  list — come  from?  A.  My 
lawyer  brought  it  to  me.  He  told  me — 

Q.  (Interposing)  I  just  asked  you  where  it  came  from. 
A.  My  lawyer  brought  it  to  me. 

Q.  Which  lawyer  was  it?  A.  Mr.  Burroughs,  the  law¬ 
yer,  in  the  preceding  case. 

Q.  So,  you  did  not  prepare  this  yourself,  did  you?  A. 
No,  I  didn’t. 

Q.  Who  did  prepare  it?  A.  Mr.  Burroughs  said  that 
was  a  copy  of  the  chattel — 

Q.  (Interposing)  I  asked  you  who  prepared  it.  A.  Mr. 
Burroughs. 

Q.  Who  put  the  values  in  here  on  the  various  articles? 
A.  I  did. 

Q.  You  put  in  the  values  after  Mr.  Burroughs  brought 
you  the  paper?  A.  Mr.  Burroughs  brought  me  the  paper, 
and  it  wras  so  ridiculous — only  $2,000 — I  said — I  put  the 
real  values — what  I  thought  it  was  worth  if  it  was  sold  at 
auction. 

Q.  Is  this  the  paper  that  Mr.  Burroughs  brought  you? 
A.  It  is  a  copy  of  it.  This  is  not  the  paper,  because  the 
paper  that  Mr.  Burroughs  brought  me  was  the  same  as  this, 
only  I  marked  with  pencil  the  prices  that  I  thought  these 
things  were  really  worth. 
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By  Mr.  Libby : 

Q.  Look  at  the  papers  underneath,  to  see  if  there  is  any¬ 
thing  that  will  really  help  you.  A.  Yes,  this  is  the  paper 
that  Mr.  Burroughs  brought  me. 

By  Mr.  Williams: 

Q.  Specify  what  it  is.  It  purports  to  be  a  copy  of  a 
chattel  trust. 

By  Mr.  Marshall: 

Q.  The  paper  Mr.  Burroughs  brought  you  is  a  yellow 
paper,  and  is,  in  substance,  a  copy  of  the  chattel  trust  in 
this  case,  is  it  not?  A.  Well,  I  am  not  exactly  sure  whether 
it  was  yellow  paper  or  white  paper,  but  that  looks  like  it. 
It  appears  that  is  the  paper  he  brought  me. 

Q.  You  put  these  values  on  these  various  chattels  your¬ 
self?  A.  Yes,  I  did. 

Q.  When  was  that  done?  A.  That  was  done  when  I  was 
informed — 

Q.  (Interposing)  I  want  the  date;  not  when  you  were 
informed. 

By  Mr.  Williams : 

Q.  About  how  long  ago  was  it?  A.  Our  trial  was  going 
on.  It  was  right  after  our  trial,  after  we  were  referred  to 
the  Auditor.  This  paper  was  brought  to  me,  and  I  put  the 
proper  prices  there  that  should  be  there. 

113  By  Mr.  Marshall: 

Q.  You  put  on  there  the  prices  that  you  thought  should 
be  there;  is  that  it?  A.  That  should  be  there  according  to 
the  articles. 

By  the  Auditor : 

Q.  According  to  what?  A.  According  to  the  different — 

Q.  (Interposing)  Articles?  A.  Articles. 

By  Mr.  Marshall: 

Q.  How  long  had  the  Ninth  and  New  York  Avenue  res¬ 
taurant  been  in  operation  before  it  was  sold  to  Mr.  Pana- 
gopoulos  and  his  partners?  A.  How  long  had  it  been  in 
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Q.  Did  you  ever  give  them  any  notice  that  you  would  not 
renew  that  lease?  A.  No,  sir. 

Mr.  Libby.  That  is  all. 

Cross  Examination 

By  Mr.  Marshall : 

Q.  Mr.  Goodacre,  what  was  the  paper  that  you  examined 
when  you  fixed  the  value  of  $5,050  on  the  equipment  in  the 
Ninth  and  New  York  Avenue  Lunchroom? 

Mr.  Libby.  Here  it  is. 

112  Mr.  Marshall.  I  have  it  now;  counsel  has  handed 
it  to  me. 

The  Witness.  What  was  that  question,  Mr.  Marshall? 
Mr.  Marshall.  I  have  the  paper  now. 

Bv  Mr.  Marshall: 

Q.  Wliere  did  this  paper — this  list — come  from?  A.  My 
lawyer  brought  it  to  me.  He  told  me — 

Q.  (Interposing)  I  just  asked  you  wrhere  it  came  from. 
A.  My  lawyer  brought  it  to  me. 

Q.  W'hich  lawyer  w’as  it?  A.  Mr.  Burroughs,  the  law¬ 
yer,  in  the  preceding  case. 

Q.  So,  you  did  not  prepare  this  vourself,  did  you?  A. 
No,  I  didn’t. 

Q.  WTio  did  prepare  it?  A.  Mr.  Burroughs  said  that 
wras  a  copy  of  the  chattel — 

Q.  (Interposing)  I  asked  you  who  prepared  it.  A.  Mr. 
Burroughs. 

Q.  Who  put  the  values  in  here  on  the  various  articles? 
A.  I  did. 

Q.  You  put  in  the  values  after  Mr.  Burroughs  brought 
you  the  paper?  A.  Mr.  Burroughs  brought  me  the  paper, 
and  it  wras  so  ridiculous — only  $2,000 — I  said — I  put  the 
real  values — what  I  thought  it  was  worth  if  it  was  sold  at 
auction. 

Q.  Is  this  the  paper  that  Mr.  Burroughs  brought  you? 
A.  It  is  a  copy  of  it.  This  is  not  the  paper,  because  the 
paper  that  Mr.  Burroughs  brought  me  wras  the  same  as  this, 
only  I  marked  writh  pencil  the  prices  that  I  thought  these 
things  were  really  worth. 
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By  Mr.  Libby : 

Q.  Look  at  the  papers  underneath,  to  see  if  there  is  any¬ 
thing;  that  will  really  help  you.  A.  Yes,  this  is  the  paper 
that  Mr.  Burroughs  brought  me. 

By  Mr.  Williams: 

Q.  Specify  what  it  is.  It  purports  to  be  a  copy  of  a 
chattel  trust. 

Bv  Mr.  Marshall: 

Q.  The  paper  Mr.  Burroughs  brought  you  is  a  yellow 
paper,  and  is,  in  substance,  a  copy  of  the  chattel  trust  in 
this  case,  is  it  not?  A.  Well,  I  am  not  exactly  sure  whether 
it  was  yellow  paper  or  white  paper,  but  that  looks  like  it. 
It  appears  that  is  the  paper  he  brought  me. 

Q.  You  put  these  values  on  these  various  chattels  your¬ 
self?  A.  Yes,  I  did. 

Q.  When  was  that  done  ?  A.  That  was  done  when  I  was 
informed — 

Q.  (Interposing)  I  want  the  date;  not  when  you  were 
informed. 

By  Mr.  Williams: 

Q.  About  how  long  ago  was  it?  A.  Our  trial  was  going 
on.  It  was  right  after  our  trial,  after  we  were  referred  to 
the  Auditor.  This  paper  was  brought  to  me,  and  I  put  the 
proper  prices  there  that  should  be  there. 

113  By  Mr.  Marshall: 

Q.  You  put  on  there  the  prices  that  you  thought  should 
be  there;  is  that  it?  A.  That  should  be  there  according  to 
the  articles. 

By  the  Auditor : 

Q.  According  to  what?  A.  According  to  the  different — 

Q.  (Interposing)  Articles?  A.  Articles. 

By  Mr.  Marshall: 

Q.  How  long  had  the  Ninth  and  New  York  Avenue  res¬ 
taurant  been  in  operation  before  it  was  sold  to  Mr.  Pana- 
gopoulos  and  his  partners?  A.  How  long  had  it  been  in 
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operation?  I  think  about — oh,  let’s  see;  I  think  I  opened 
that  place  in  1905,  I  believe. 

Q.  So,  it  had  been  running  there  about  twenty  years  at 
the  time  you  sold  it  to  them?  A.  Yes,  sir. 

Q.  When  were  these  fixtures  put  in  that  are  listed  here? 
A.  Oh,  we  would  keep  changing  all  the  time,  putting  in  new 
ones  off  and  on.  Every  time  something  would  get  a  little 
old,  I  would  take  and  remove  it.  Those  chairs,  when  I  first 
opened  the  place — I  replaced  the  chairs. 

Q.  When  did  those  two  large  plate  mirrors  go  in  there? 
A.  Those  two  large  plate  mirrors?  Oh,  they  went  in  there 
about  ten  years  after  I — let’s  see,  now.  It  is  rather  hard 
to  say  the  exact  time,  it  has  been  so  long  ago,  but  it  was 
after  I  made  the  change  of  enlarging  the  place. 

Q.  I  just  want  the  time.  A.  That  is  what  I  am  trying 
to  get  to.  I  am  trying  to  reason  that  out.  I  imagine  about 
ten  years  after  I  opened  the  place. 

Q.  You  have  placed  a  value  here  on  them  of  $200?  A. 
Yes. 

Q.  That  is  $100  each?  A.  Yes. 

Q.  Was  that  a  value  you  could  have  got  for  them  if  you 
had  put  them  up  and  sold  them,  or  was  that  the  value  you 
paid  for  them?  A.  That  is  the  value  I  paid  for  them. 

Q.  It  was  the  value  you  had  paid  for  them,  but  you  had 
had  them  in  there  ten  years?  A.  Yes,  I  bought  them  sec¬ 
ond-hand. 

Q.  They  were  second-hand,  then?  A.  Yes. 

Q.  Of  course,  you  do  not  know  what  they  would  have 
brought  if  you  had  sold  them  at  auction?  A.  I  think  they 
would  have  brought  far  more  than  I  paid  for  them,  because 
I  bought  them  cheap. 

Q.  When  did  that  large  cigar  case  go  in  there?  A.  That 
large  cigar  case  went  in  there  when  I  made  the  change  of 
taking  the  larger  room,  932.  I  am  not  sure  of  that  date, 
but  I  imagine  about  five  years  before  I  sold  it — four  or  five 
years.  I  paid  for  that — Can  I  go  on? 

Q.  Well,  I  want  to  know  where  you  got  for  it  this  value 
of  $90?  A.  Well,  because  I  paid  $250  for  it,  and  it  had 
decreased  in  value.  It  had  gotten  a  little  old,  and  it  de¬ 
creased  in  value.  I  didn’t  think  that  if  it  sold  at  auction 
it  would  bring  any  more  than  $90. 
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114  Q.  How  long  had  the  cash  register  been  in  there? 

A.  The  cash  register  had  been  in  there  about  a  year 
before  I  sold  the  place. 

Q.  Was  that  new  when  you  put  it  in  there?  A.  No,  that 
was  a  $350  register  that  I  bought  for  $250. 

Q.  You  have  it  down  here  as  $250.  A.  Do  I? 

Q.  Is  that  what  you  fixed  as  its  value?  A.  I  don’t  re¬ 
member — yes,  $250;  that  is  right.  I  don’t  think  it  de¬ 
creased  any  in  value,  because  those  are  very  substantial 
things;  they  don’t  wear  out  very  easily. 

Q.  What  value  did  you  put  on  the  desk  chair  you  had 
there?  A.  The  desk  chair?  Well,  I  guess  the  desk  chair 
would  be  around — oh,  I  should  say  about  $6 — $5  or  $6. 

Q.  The  desk  chair  would  be  worth  $5  or  $6?  How  long 
had  it  been  there  ?  A.  Oh,  I  think  maybe  a  couple  of  years. 

Q.  Was  it  a  swivel  chair?  A.  The  desk  chair — It  has 
been  a  long  time  ago.  I  just  don’t  remember.  It  is  a 
little  hard  for  me  to  remember  whether  that  was  a  swivel 
chair  or  a  standing  chair,  but  it  seems  to  me  like  a  swivel 
chair,  because  I  bought  swivel  chairs  for  my  cashiers. 

Q.  Did  you  buy  that  new  or  second-hand?  A.  I  bought 
that  second-hand. 

Q.  I  notice  that  you  charged  here  $15  for  it.  You  said 
it  was  worth  about  $6.  and  it  was  second-hand.  A.  I  may 
have  made  a  mistake  there.  There  may  be  a  number  I  may 
be  out  of  line  on  in  favor  of  me,  and  I  know  there  is  a  num¬ 
ber  there  I  am  out  of  line  on  which  are  in  favor  of  Mr. 
Panagopoulos. 

Q.  How  many  mirrors  did  you  have  in  the  place?  A. 
Why,  oh,  I  guess  there  was  about  twelve  or  fifteen. 

Q.  Twelve  or  fifteen  mirrors  you  sold  to  Panagopoulos? 
A.  Yes,  sir,  all  the  mirrors  that  was  up  around  the  sides 
and  in  the  ladies’  rooms;  and  those  large  mirrors  I  had, 
one  on  one  end  of  the  room  and  another  on  the  other  end 
of  the  room,  to  make  the  place  look  large. 

Q.  What  was  the  sugar  stand  worth,  that  you  had  there? 
A.  That  sugar  stand?  Oh,  that  big  marble  stand,  I  judge, 
was  worth  about  $250. 

Q.  It  was  worth  $250  at  the  time  you  turned  it  over  to 
Mr.  Panagopoulos?  A.  Yes,  sir. 

Q.  If  you  put  it  down  as  $150,  how  did  you  get  so  far  off 
on  that?  A.  As  I  say,  I  may  have  given  a  little  the  best 
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of  it  to  one  or  the  other,  but  I  had  it  made  to  order,  and  it 
cost  $300,  and  we  had  used  it  quite  a  little  while. 

Q.  How  about  the  marble  lunch  counter  f  What  was  that 
worth?  A.  That  marble  lunch  counter — that  was  quite  an 
expensive  thing. 

Q.  I  want  to  know  how  much  it  was  worth.  A.  Well,  I 
don’t  know.  I  will  say  $1,500. 

Q.  $1,500  at  the  time  you  sold  it  to  Panagopoulos?  A. 
I  think  it  would  be. 

Q.  How  long  had  it  been  in  there?  A.  Oh,  it  had  been  in 
there  a  couple  of  years. 

Q.  A  couple  of  years?  A.  Yes,  sir. 

Q.  You  think  it  was  worth  $1,500?  A.  Well,  I  judge  it 
would  be  worth  $1,500. 

115  Q.  Do  you  know  that  you  put  it  down  as  worth 
$350?  A.  Well,  which  one  have  you  got  reference  to? 

Q.  The  one  I  asked  you  about:  the  marble  lunch  coun¬ 
ter.  A.  We  had  two  marble  lunch  counters.  A  little  one 
over  on  the  ladies’  side,  1  imagine,  was  worth  about  $300; 
but  the  large  counter,  on  the  New  York  Avenue  side — that 
large  marble  counter — I  dotibt  whether  you  could  install 
one  for  less  than  $1,500. 

Q.  You  do  not  seem  to  have  that  on  here  at  all.  How  did 
you  come  to  omit  that?  A.  It  should  be  on  there.  Mr. 
Panagopoulos  will  tell  you  it  was  there. 

Q.  Never  mind  what  Mr.  Panagopoulos  will  tell  me.  I 
want  to  know  what  you  will  say. 

Did  you  go  carefully  over  this  thing?  A.  No,  sir. 

Q.  You  did  not?  A.  When  I  was  checking  the  chattel — 

By  Mr.  Williams: 

Q.  (Interposing)  lie  asked  you  the  time  you  put  these 
prices  on,  when  Mr.  Burroughs —  A.  (interposing)  Oh, 
when  Mr.  Burroughs  brought  it,  I  just  put  them  on  care¬ 
lessly  like. 

By  Mr.  Marshall : 

Q.  You  did  not  take  any  pains  with  it  or  give  any  thought 
to  if?  A.  I  gave  it  as  my  honest  opinion  at  the  time,  yes. 

Q.  Did  you  have  silverware  in  there  at  the  time  you  sold 
the  place?  A.  Yes,  we  had  a  lot  of  silverware. 
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Q.  How  much  was  that  worth  at  that  time?  A.  Well, 
now,  if  you  would  give  me  a  copy  without  prices  on  there, 
I  could  look  at  this  thing,  and  1  could  tell  you  better.  You 
know,  twelve  years  is  a  long  while  for  an  individual  to  re¬ 
member,  but  when  he  sees  these  things  in  front  of  him, 
why,  it  refreshes  his  recollection. 

Mr.  Libby.  There  is  a  paper  without  the  prices. 

The  Witness.  Yes,  if  you  have  one  of  those. 

By  Mr.  Marshall: 

Q.  Where  is  it?  You  made  this  thing  up,  did  you  not? 
A.  Yes,  I  went  over  it  just  as  the  lawyer  brought  it  to  me, 
and  he  said,  “What  is  this  worth?”  and  I  looked  at  it,  and 
I  thought  that  was  worth  so  much,  and  I  thought  the  other 
was  worth  so  much. 

Q.  You  have  told  us  all  that.  Do  you  not  know  how  much 
silverware  you  had  in  the  whole  place?  A.  I  imagine  we 
put  that  all  in  a  lump  sum.  Read  the  article  to  me,  please, 
Mr.  Marshall. 

Q.  No,  I  am  going  to  examine  you  in  the  way  I  see  fit, 
If  you  cannot  answer  my  questions,  all  right.  A.  Oh,  I  am 
going  to  answer  your  questions. 

Mr.  Libbv.  I  want  to  call  vour  Honor’s  attention  to  the 

fact  that  this  paper  is  not  in  evidence.  He  has  just  used 

this  x>aper  to  refresh  his  recollection  to  testify.  The  paper 

is  not  in  evidence.  Let  him  see  the  paper ;  that  is  the  only 

fair  wav. 

* 

The  Witness.  Naturally,  if  a  man  asks  me  all  these  dif¬ 
ferent  things ;  it  is  a  little  hard  to  get  at. 

Mr.  Williams.  Let  us  see  if  Mr.  Marshall  will  permit  the 
witness  to  look  at  the  chattel  trust.  It  gives  a  list  without 
giving  any  values. 

Mr.  Marshall.  All  right.  Let  us  see  what  he  has  here. 
We  may  be  able  to  w^ork  it  out  that  way. 

Mr.  Williams.  What  he  had  there  is  presented  as  being 
a  copy  of  that  portion  of  it. 

116  By  Mr.  Marshall: 

Q.  There  is  just  the  word  “silverware”  on  there,  if  that 
will  help  you  any  more  than  my  asking  you  about  it.  If  it 
will,  all  right,  go  ahead;  it  is  the  same  thing.  A.  “Silver¬ 
ware.”  Well,  I  will  say  $150. 
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Q.  How  about  the  china?  A.  I  just  judge  china  would 
be  worth  about  a  hundred  dollars. 

Q.  What  about  cooking  utensils?  A.  All  the  cooking 
utensils,  about  three  hundred. 

Q.  That  is  $550  altogether,  is  it  not,  for  the  three  items — 
for  the  silverware,  chinaware,  and  cooking  utensils?  A.  I 
think  I  lump-summed  that,  putting  it  in  as  silverware, 
chinaware,  and  cooking  utensils.  I  think  T  put  that  all  in 
as  $350. 

Q.  You  just  testified  it  was  worth  $500.  A.  Perhaps  it 
was,  but  I  just  put  it  in  as  what  it — maybe  all  these  things 
put  up  at  auction  would  bring  $350. 

Q.  As  a  matter  of  fact,  you  have  it  down  here  as  $250. 
A.  Well,  I  gave  them  the  best  of  it. 

Q.  You  had  a  steam  table,  did  you  not?  A.  Yes,  we  had 
a  steam  table  there. 

Q.  How  long  had  you  had  that?  A.  I  judge  I  had  the 
steam  table  about  a  year. 

Q.  A  year  before  you  sold  it  to  Panagopoulos  ?  A.  Yes, 
sir. 

Q.  What  was  that  worth  at  the  time  you  sold  it?  A. 
Well,  I  knocked  off  something  on  that.  I  paid  $200,  and  I 
allowed  something  like  $150  or  $160.  It  is  in  the  estimate. 

Q.  Did  you  have  a  dish-washing  machine?  A.  Yes,  sir. 

Q.  How  long  had  that  been  in  there  ?  A.  That  had  been 
in  there — we  were  continually  changing  dish-washing  ma¬ 
chines,  and  finally  I  got  this  good  one.  I  think  that  had 
been  in  use  about  a  year  when  I  sold  the  place. 

Q.  Did  you  buy  it  new?  A.  No,  I  bought  it  used.  It  was 
a  used  one  when  I  bought  it. 

Q.  Do  you  know  how  much  you  paid  for  it?  A.  I  paid 
$350.  I  had  it  about  a  year. 

Q.  What  did  you  value  it  at  at  the  time  you  sold  it?  A. 
I  valued  it  at  $350. 

Q.  Just  what  you  paid  for  it?  A.  Yes,  sir. 

Q.  You  have  it  down  here  as  $300.  A.  Well,  maybe  I 
gave  them  an  allowance  on  it.  Maybe  I  allowed  them  $50. 

Q.  It  looks  like  you  did. 

How  many  electric  fans  did  you  have  in  the  place?  A. 
Why,  you  know,  it  is  rather  hard  to  remember  these  things 
twelve  years  back. 
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By  Mr.  Williams : 

Q.  If  you  do  not  remember,  say  so.  A.  Let’s  see.  I  think 
I  might  recall  that  now.  I  think  there  were  about  12  or  14 
fans  there — 12  anvhow. 

By  Mr.  Marshall: 

Q.  How  long  had  you  had  those  fans  ?  A.  Those  fans — 
I  guess  I  had  those  a  year. 

Q.  What  value  did  you  place  on  those  at  the  time  of  sale 
to  Panagopoulos?  A.  Those  fans — I  put  a  value  on  them 
exactly  what  I  paid  for  them.  I  bought  those  at  auction 
for  $50  a  piece  at  the  Shoreham  Hotel. 

117  Q.  Twelve  or  fourteen?  A.  I  think  there  was 
twelve. 

Q.  That  would  be  $600,  then?  A.  Twelve  fans  at  $50 
apiece,  yes,  sir,  would  be  $600. 

Q.  How  is  it  that  you  have  here  six  fans?  You  just  said 
you  had  at  least  twelve?  A.  Well,  it  seems  to  me  like  there 
was  twelve.  I  was  trying  to  figure  that  out  in  that  room. 

Q.  You  said  at  least  twelve  or  maybe  fourteen.  A.  Yes, 
that  is  my  recollection  now.  I  do  not  profess  to  be  exactly 
right  on  these  counts.  You  might  be  right.  I  think  there 
were  only  six. 

Q.  It  is  not  a  question  of  “may  be  right.”  This  is  a  thing 
you  went  over  a  year  ago  with  your  lawyers.  A.  Then  the 
fans  were  put  down  there — how  many  there  were.  You  are 
trying  to  make  me  tell  you  something  that  happened  twelve 
years  ago.  That  is  right  hard  for  me  to  do. 

Yes,  they  got  it  here — six  electric  fans.  Then,  they  were 
$50  apiece.  That  is  what  those  fans  were. 

Q.  That  is  what  you  paid  for  them?  A.  Yes. 

Q.  How  long  had  they  been  in  there?  A.  They  had  been 
in  there  a  year. 

Q.  These  figures  were  placed  on  here  after  the  conclu¬ 
sion  of  the  trial  before  Justice  Bailey?  A.  After  that, 
yes,  sir. 

Q.  You  did  not  have  to  go  back  twelve  years  for  that, 
did  you?  A.  Oh,  no,  no,  but  I  had  that  all  brought  right 
before  me,  and  I  gave  about  what  my  opinion  was  then. 

Q.  How  many  ranges  did  you  have  in  the  place?  A. 
How  many  ranges? 
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Q.  Yes.  A.  Well,  let’s  see.  I  had  one  large  Garland 
range. 

Q.  How  long  had  that  been  in  there?  A.  I  judge  that 
had  been  in  there  about  a  vear. 

Q.  Did  you  not  renew  all  of  your  stuff  about  a  year  be¬ 
fore  you  sold  to  Panagopoulos  ?  A.  Yes.  I  fixed  it  up 
about  a  year  before  I  sold  it. 

Q.  Did  you  buy  that  range  new?  A.  Yes. 

Q.  How  much  did  you  pay  for  that?  A.  $250. 

Q.  At  how  much  did  you  value  that  at  the  time  you  sold 
out  to  Panagopoulos?  A.  I  valued  that  at  about  $250,  be¬ 
cause  I  couldn ’t  replace  one  any  better  than  that  was. 

Q.  $200  is  what  you  have  on  here.  A.  Is  it? 

Q.  When  this  paper  I  have  been  asking  you  about  was 
brought  by  your  lawyer  to  you,  and  you  placed  these  values 
on  it,  was  that  done  for  the  purpose  of  this  hearing  before 
the  Auditor?  A.  Well,  my  lawyer  brought  it  to  me,  and 
he  says — I  just  don’t  know  what  his  excuse  was  for  bring¬ 
ing  it  to  me,  but  I  do  know  what  his  remarks  were. 

Q.  I  asked  you  whether  or  not  that  was  done  for  the  pur¬ 
pose  of  this  hearing  before  the  Auditor.  If  you  know, 
please  say  so;  and  if  you  don’t,  please  say  so.  A.  No,  I 
don’t  know. 

118  Q.  When  the  Western  vacated  945,  had  you  under¬ 
taken  to  raise  the  rent  or  increase  the  rent,  or  do 
anything  of  that  sort?  A.  No,  sir. 

Q.  What  rent  were  they  paying  there  to  you?  A.  They 
were  paying  $225  a  month. 

Q.  What  rent  did  they  pay  in  the  place  they  went  into? 

Mr.  Williams.  If  you  know. 

By  Mr.  Marshall: 

Q.  If  you  know.  You  said  they  got  it  for  less  rent.  A. 
No,  I  don’t  know  what  they  paid. 

Q.  Why  did  you  testify  that  they  went  next  door  because 
the  rent  was  cheaper?  A.  Only  hearsay. 

Q.  You  do  not  know  whether  they  went  there  because  it 
was  cheaper  or  not,  of  your  own  knowledge,  do  you?  A. 
To  my  own  knowledge,  I  don’t,  no. 

Mr.  Marshall.  I  think  this  paper  that  he  examined  there, 
which  he  used  to  testify,  ought  to  be  before  the  Auditor, 
and  I  now  offer  it. 
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Mr.  Libby.  I  did  not  hear  what  you  said,  Mr.  Marshall. 

Mr.  Marshall.  The  paper  which  you  permitted  him  to 
look  at  in  order  to  testify  as  to  values,  ought  to  be  before 
the  Auditor,  I  think. 

Mr.  Williams.  Then,  do  you  think  we  should  offer  it? 

Mr.  Marshall.  Well,  if  you  do  not,  I  will. 

Mr.  Libby.  Of  course,  it  is  simply  a  copy.  Is  that  the 
point  you  raise? 

Mr.  Marshall.  I  do  not  know  whether  it  is  or  not.  I  am 
simply  offering  it  because  it  is  a  paper  from  which  the 
witness  testified. 

Mr.  Libby.  All  right;  we  have  no  objection. 

Mr.  Marshall.  I  have  no  right  to  offer  it  on  cross  exam¬ 
ination  of  this  witness. 

Mr.  Williams.  That  is  what  we  mean.  Do  you  want  us 
to  offer  it?  We  will  offer  it. 

Mr.  Marshall.  All  right. 

(The  copy  of  paper  used  by  witness  was  marked  “Defen¬ 
dants’  Exhibit  11”  and  was  thereupon  received  in  evi¬ 
dence.) 

Mr.  Marshall.  That  is  all  I  have  to  ask. 

Redirect  Examination 
By  Mr.  Libby: 

Q.  What  has  been  your  experience  in  purchasing  restau¬ 
rant  equipment  at  auction  sales,  Mr.  Goodacre?  A.  Well, 
I  have  been  buying  stuff  at  auctions — 

Mr.  Marshall  (interposing).  This  is  not  proper  redirect 
examination,  of  course. 

The  Witness : 

A.  (Continuing)  — for  forty  years. 

Mr.  Marshall.  To  qualify  him,  you  should  have  brought 
this  out  on  direct. 

Mr.  Libby.  You  brought  it  out  on  the  question  of  auc¬ 
tion  sales,  when  you  asked  him  whether  or  not  certain  arti¬ 
cles  were  new  or  second-hand.  I  brought  nothing  out  about 
that  on  direct  examination,  and  I  submit  that  I  novr  have 
a  right  to  show  that  he  knows  the  value  of  equipment  sold 
at  auctions. 
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119  Mr.  Marshall.  He  should  have  testified  to  that  on 

direct. 

Mr.  Libby.  Why  should  he  ? 

The  Auditor.  I  will  let  him  testify. 

Mr.  Marshall.  I  note  an  exception. 

By  Mr.  Libby: 

Q.  You  have  stated  that  you  have  been  doing  it  for  forty 
vears?  A.  Fortv  vears. 

m  *  i 

Q.  Have  you  ever  acted  for  auctioneers?  A.  Yes,  I 
have  appraised  lunchrooms  for  Mr.  Weschler. 

John  R.  Colgan,  an  accountant  for  the  Baltimore  &  An¬ 
napolis  Railway  Company,  testified,  in  rebuttal,  (Vol.  9, 
pp.  819)  that  he  was  employed  by  the  Washington  Balti¬ 
more  &  Annapolis  Railway  Company  when  the  branch 
ticket  office  formerly  located  in  the  restaurant  at  Ninth 
and  New  York  Avenue,  Northwest,  in  this  city,  was  dis¬ 
continued;  and  that  said  ticket  office  was  discontinued  in 
September,  1931.  On  cross-examination,  (p.  823),  the  wit¬ 
ness  further  testified,  as  follows: 

By  Mr.  Libby: 

Q.  What  was  the  charge  for  the  tickets  which  were  sold, 
that  is,  a  ticket  to  Baltimore  was  what?  A.  At  that  time 
it  was  $2  a  round  trip,  and  $1.05  one  way. 

Q.  And  the  only  tickets  that  were  sold  were  to  Baltimore, 
at  that  agency?  A.  No;  tickets  were  sold  to  Annapolis. 

Q.  And  what  was  the  rate  to  Annapolis'?  A.  The  rate 
was  $2.22  a  round  trip  to  Annapolis,  and  $1.22  one  way. 

By  the  Auditor: 

Q.  Did  you  say  that  was  the  average?  A.  The  average 
sales  per  month  was  about  $4,000. 

Mr.  Williams.  At  Ninth  and  New  York  Avenue. 

Mr.  Marshall.  When  was  that? 

Mr.  Libby.  1931. 

The  Witness.  No;  the  sales  in  1931 — I  thought  you  were 
asking  about  1924. 

Mr.  Libby.  No. 

Mr.  Williams.  Let  him  answer  1924  and  1931. 
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The  Witness : 

A.  The  sales  in  1931  would  not  average  that  much.  The 
sales  were  gradually  decreasing,  and  in  1931  it  would  be 
about  half  of  that. 

By  Mr.  Libby : 

Q.  About  $2,000?  A.  Yes;  because  the  business  declined 
considerably,  and  the  receipts  were  about  $2,000  a  month. 

Q.  When  did  the  decline  in  receipts  begin?  A.  They  be¬ 
gan  about  1928  or  1929. 

John  A.  Cottrill  testified,  in  rebuttal,  (Vol.  9,  p.  828),  in 
part,  as  follows : 

120  By  Mr.  Marshall: 

Q.  Were  you  at  any  time  employed  by  Mr.  Panagop- 
oulos?  Did  you  ever  work  for  him?  A.  Yes,  sir. 

Q.  When?  A.  Oh,  I  don’t  know;  for  the  last  eight  years. 

Q.  Do  you  recall  whether  or  not  Mr.  Panagopoulos  asked 
you  to  go  to  the  Counter  Lunchroom  at  any  time  to  get 
some  of  the  menus  over  there  and  bring  them  to  him?  A. 
Yes,  sir. 

Q.  When  was  that?  A.  About  the  beginning  of  last  year, 
1936. 

Q.  Sometime  in  1936?  A.  Yes. 

Q.  Did  you  do  that?  A.  Yes,  sir. 

Q.  Will  you  look  at  these  two  papers  which  I  am  now 
showing  you  and  tell  us  whether  or  not  you  remember  get¬ 
ting  those  menus  at  the  Counter  Lunch  and  then  giving 
them  to  Mr.  Panagopoulos?  A.  I  couldn’t  say  whether 
those  are  the  ones  or  not  but  they  look  like  that — something 
of  the  same  thing. 

Q.  Those  look  like  the  ones  you  got  and  gave  to  him? 
A.  Yes. 

Mr.  Marshall.  These  papers  are  already  marked  as 
Plaintiffs’  Exhibit  6  and  8  for  identification. 

By  Mr.  Marshall: 

Q.  How  did  you  obtain  the  ones  that  you  got?  Just  tell 
us  what  you  did.  A.  I  got  something  to  eat,  and  I  took 
them  off — 
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Bv  Mr.  Libby : 

Q.  I  cannot  hear  you.  A.  As  I  went  to  get  something  to 
eat,  I  just  took  them  off  the  menus  they  were  pinned  to — 
folding  menus. 

By  Mr.  Marshall: 

Q.  The  printed  menus?  A.  Yes. 

Q.  The  ones  that  you  got  were  the  specials?  A.  Yes. 

Mr.  Marshall.  That  is  all;  you  may  cross-examine. 

Cross  Examination 

Bv  Mr.  Libbv: 

•>  * 

Q.  Can  you  fix  the  date  any  closer  than  you  have?  A. 
No,  I  could  not,  because  I  forgot  all  about  it. 

Q.  You  think  it  was  the  last  part —  A.  (interposing)  It 
might  have  been  March,  it  might  have  been  February,  it 
might  have  been  April. 

Q.  Of  1936?  A.  Of  1936. 

Q.  How  much  did  Mr.  Panagopoulos  pay  you?  A.  Noth¬ 
ing. 

The  plaintiff  Andrew  Panagopoulos,  testified,  in  rebut¬ 
tal,  (Vol.  9,  p.  831),  as  follows: 

By  Mr.  Marshall: 

Q.  Mr.  Panagopoulos,  I  show  you  two  exhibits,  which 
now  bear  these  marks  (indicating) :  “Plaintiffs’  Exhibit  6 
for  identification”  and  “Plaintiffs’  Exihbit  8  for  identifi¬ 
cation.”  Tell  us  where  you  got  those.  A.  I  sent 
121  Mr.  Cottrill  over  to  the  Counter  Lunch  and  told  him 
to  bring  me  a  menu,  and  I  asked  him  on  a  couple  of 
occasions,  or  more  than  two,  I  think,  and  he  brought  me 
back  these  menus. 

Q.  Are  those  two  exhibits  papers  that  he  brought  back 
to  vou  on  that  occasion?  A.  Yes,  sir. 

V  7 

Q.  Do  you  remember  when  it  was  that  you  sent  him  over 
there  to  get  those  papers?  A.  Well,  positively  I  can’t  say, 
but  it  was  in  the  last  part  of  1934. 
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By  Mr.  Williams : 

Q.  1934?  A.  Yes,  sir. 

By  Mr.  Marshall: 

Q.  I  notice  that  these  two  papers  have  on  them,  in  ink, 
what  looks  like  “August  27,  1934”  and  “August  28,  1934.” 
Can  you  tell  us  whether  or  not  those  would  be  the  dates 
when  von  got  them  ? 

Mr.  Williams.  I  object  to  that.  The  Witness  has  al¬ 
ready  stated  that  he  cannot  give  the  exact  dates. 

The  Witness.  I  can’t  say  whether  those  are  the  exact 
dates,  because  I  didn’t  put  the  dates  on,  myself. 

Mr.  Marshall.  I  will  offer  these  in  evidence. 

Mr.  Libby.  T  will  object.  There  is  no  identification  of 
these. 

Mr.  Marshall.  What  do  you  mean — no  identification? 

Mr.  Libby.  The  man  who  went  over  and  got  them  said 
he  does  not  know  whether  these  are  the  ones  he  got.  This 
witness  here  does  not  know  what  Cottrill  did  when  he  was 
over  there.  Mr.  Cottrill  says  he  went  over  there  in  1936. 
Surely,  nothing  with  that  kind  of  identification  can  go  into 
evidence. 

Mr.  Marshall.  Of  course,  that  is  ridiculous.  The  man 
who  got  the  papers  testified  he  did  not  remember  the  date 
because  he  did  not  pay  any  particular  attention  to  it,  but 
he  did  say  he  thought  it  was  about  in  1936.  I  asked  him 
again,  and  he  then  said  just  what  I  have  already  said,  that 
he  had  no  particular  recollection  about  the  time.  He  did 
say,  though,  that  Mr.  Panagopoulos  sent  him  over  there 
after  it  and  that  he  got  these  papers  or  got  some  papers 
and  brought  them  back  and  gave  them  to  Mr.  Panagop¬ 
oulos,  and  Mr.  Panagopoulos  says  these  are  the  ones  he 
got  from  him.  What  more  identification  do  you  want  than 
that? 

Mr.  Williams.  In  addition  to  that  he  said  that  while  he 
did  not  know  the  exact  time,  his  best  recollection  was  1936, 
February,  March,  or  April. 

Mr.  Marshall.  He  did  not  say  it  was  in  the  summer  or 
the  winter. 

Mr.  Williams.  Mr.  Panagopoulos  identified  this  as  being 
in  August,  1934. 
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Mr.  Marshall.  No,  I  asked  him  if  that  meant  anything 
to  him,  and  he  said,  No,  because  he  didn’t  put  that  on  there. 

The  Auditor.  It  seems  to  me  that  there  is  enough  to  jus¬ 
tify  their  admission. 

Mr.  Libby.  Not  in  a  court,  if  your  Honor  please.  Your 
Honor  will  allow  me  an  exception? 

The  Auditor.  Yes. 

(The  menus  previously  marked  “Plaintiffs’  Exhibit  6 
for  identification”  and  “Plaintiffs’  Exhibit  8  for  identifi¬ 
cation”  were  thereupon  received  in  evidence.) 

122  By  Mr.  Marshall: 

Q.  Mr.  Panagopoulos,  at  the  time  of  the  opening  of  the 
Counter  Lunch,  tell  us  whether  or  not  you  had  enough  help 
in  your  place,  the  Ninth  and  New  York  Avenue  Restaurant, 
to  take  care  of  the  business  that  you  were  then  doing  in 
the  restaurant.  A.  I  did. 

Q.  After  the  Counter  Lunch  opened,  did  you  let  any  of 
your  help  go?  A.  I  did  not. 

Q.  Is  it  or  is  it  not  a  fact  that  your  pay-roll  expense  con¬ 
tinued  to  be  the  same.  A.  Yes. 

By  Mr.  Marshall: 

Q.  Mr.  Panagopoulos,  why  was  in  that  you  kept  your 
same  help  there?  A.  If  I  was  doing  half  of  the  business  I 
was  doing,  I  would  have  to  have  the  same  amount  of  help, 
the  way  the  place  is  cut  up. 

Q.  Do  you  mean  you  were  afraid  to  let  them  go?  A. 
No;  if  I  only  got  half  of  the  people  that  I  am  getting  in 
now,  I  couldn’t  possibly  wait  on  all  of  them  at  a  time  with¬ 
out  two  countermen. 

Q.  Is  it  not  a  fact  that  before  Counter  Lunch  opened  you 
were  able  to  do  all  the  business  you  were  doing  with  the 
amount  of  help  you  had  there  and  that  you  could  not  get 
along  with  any  less?  A.  That  is  a  fact,  exactly. 

Q.  Will  you  look  at  these  photographs  and  tell  us  whether 
or  not  they  correctly  show*  your  window  of  your  restaurant 
facing  on  Ninth  Street?  A.  Yes,  sir. 

Q.  When  were  they  taken?  A.  I  can’t  tell  you  the  exact 
date,  but  I  can  recollect  your  memory  that  it  was  the  day 
when  Mr.  Sebastian  was  testifying  in  this  case. 
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Q.  That  was  when  Mr.  Sebastian  testified  he  could  stand 
in  his  store  and  see  inside  your  store?  A.  Yes. 

Q.  That  was  the  testimony  taken  before  the  Auditor? 
A.  Before  the  Auditor,  yes. 

Mr.  Marshall.  You  can  find  out,  by  looking  in  the  testi¬ 
mony,  what  date  that  was,  if  it  becomes  important. 

Mr.  Libby.  I  do  not  care  about  that. 

By  Mr.  Marshall: 

Q.  Is  that  a  correct  picture  of  your  window  as  it  was  on 
that  day?  A.  Yes. 

Q.  How  long  had  your  window  been  in  that  same  condi¬ 
tion?  That  is,  how  long  had  it  had  that  booth  in  there? 
A.  The  booth  was  there  October  18,  1932,  right  after  the 
fire,  after  I  had  repainted  the  place. 

Q.  Do  you  mean  it  was  put  in  there  October  18?  A.  It 
was  in  there  October  18.  That  is  the  day  I  repainted  the 
place  after  the  fire. 

By  Mr.  Williams : 

Q.  What  year?  A.  1932. 

By  Mr.  Marshall : 

Q.  Before  the  Counter  Lunch  was  opened?  A.  Yes. 

Q.  Was  it  in  the  same  location  and  condition  as  it  is 

now?  A.  Yes,  the  same  condition. 

123  Q.  Who  is  that  standing  there  (indicating)?  A. 

With  the  exception  of  this  front,  with  “Wines  and 
Liquors.” 

Q.  I  am  talking  about  the  booth  in  the  window.  A.  Yes. 

Q.  Who  is  that  standing  in  front  of  the  window?  A. 
That  is  Paul  Sullivan. 

Q.  Is  he  an  employee  of  yours?  A.  No. 

By  Mr.  Williams: 

Q.  He  has  testified  here?  A.  Yes. 

Q.  Is  he  the  printer  who  prints  for  you?  A.  Yes. 

•  #  #  #  # 

By  Mr.  Marshall: 

Q.  Is  the  man  here  who  took  them?  A.  No,  he  is  out  of 
town. 
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Mr.  Libby.  I  said  that  I  did  not  object  to  these,  but  it 
might  possibly  waive  my  objection  to  the  other  pictures. 

Mr.  Marshall.  I  agree  that  the  introduction  of  these 
shall  not  waive  your  other  objection. 

Mr.  Libby.  Can  we  do  that? 

Mr.  Marshall.  Of  course,  you  can. 

Mr.  Libby.  No,  I  am  going  to  stand  on  my  objection. 

Mr.  Marshall.  I  offer  them  in  evidence.  They  are  very 
important  in  connection  with  the  testimony  of  one  of  the 
witnesses. 

The  Auditor.  I  think  I  will  allow  them  to  go  in. 

Mr.  Libby.  Your  Honor  will  allow  me  an  exception? 

The  Auditor.  Yes. 

(Two  photographs  referred  to  were  marked  “Plaintiffs’ 
Exhibit  10”  and  “Plaintiffs’  Exhibit  11”  and  were  there¬ 
upon  received  in  evidence.) 

#  #  *  #  m 

Bv  Mr.  Marshall: 

Q.  Mr.  Panagopoulos,  did  Mr.  Hewitt  come  to  your  place 
of  business,  the  Ninth  and  New  York  Avenue  Restaurant, 
to  have  a  talk  with  you  about  cutting  prices,  and  did  you 
tell  him  that  you  were  not  interested  at  all  in  price-cutting, 
or  words  to  that  effect?  A.  To  my  recollection,  we  never 
talked  about  prices,  because  Mr.  Hewitt  never  was  a  res¬ 
taurant  man.  I  mean,  he  wasn’t  interested  in  restaurants. 

Q.  I  want  to  understand  you.  Bid  you  ever  tell  him  or 
not  that  you  were  interested  in  price-cutting  there?  A. 
We  never  talked  about  prices. 

Q.  Why  do  you  not  say  “No,”  then?  A.  No. 

Mr.  Marshall.  That  is  the  end  of  it. 

Mr.  Libby.  You  ask  the  questions,  and  then  you  answer 
them. 

Mr.  Marshall.  Thank  you ;  I  will. 

By  Mr.  Marshall: 

Q.  With  reference  to  some  of  the  testimony  concerning 
expenses,  was  there  any  increase  in  your  pay  roll  while 
this  trial  was  going  on  before  Justice  Bailey?  A.  Yes,  sir. 

Q.  Why  was  that?  A.  Because  I  had  to  be  in 
124  court  myself,  so  I  had  to  go  out  and  put  other  men 
in  my  place. 
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Q.  You  had  to  hire  extra  men?  A.  I  had  to  hire  extra 
men  for  my  place. 

Q.  Tt  appears  from  your  books  that  on  the  same  day,  on 
occasions,  your  receipts  and  your  disbursements  would  be 
exactly  the  same.  Can  you  account  for  that  in  any  way? 
A.  Well,  my  expenses  sometimes  were  running  more  than 
what  I  was  taking  in,  but  1  always  take  the — we  always 
left  $50  working  balance  in  the  cash  register,  and  some¬ 
times  I  was  taking  a  few  out  of  that,  out  of  the  working 
balance  in  the  cash  register,  and  paid  out  the  bills.  Sup¬ 
pose  I  had  $150  taken  in,  and  I  had  $155  paid  out. 

Q.  You  would  take  $5  out  of  the  $50  in  the  cash  register? 
A.  Yes. 

Q.  You  would  not  put  it  on  the  book — 

Mr.  Williams  (interposing).  I  object  to  counsel  leading 
the  witness. 

The  Witness.  I  was  making  it  up  the  next  day. 

By  Mr.  Marshall: 

Q.  In  the  restaurant  business  state  whether  or  not  you 
bought  stuff  in  quantities  at  times.  A.  I  have. 

Q.  What  kind  of  provisions,  or  whatever  it  was,  would 
you  buy  in  quantities?  A.  Unperishable  things,  like  canned 
goods,  mostly. 

Q.  That,  of  course,  would  increase  your  expenses?  A. 
For  that  particular  day  or  month. 

Q.  It  appears,  Mr.  Panagopoulos,  that  there  were  cer¬ 
tain  errors  in  the  cash  account  as  disclosed  by  those  books. 
Can  you  throw  any  light  on  that,  as  to  how  that  would  oc¬ 
cur?  A.  What  kind  of  errors,  Mr.  Marshall? 

Q.  Well,  your  receipts.  Did  the  taking  of  anything  out 
of  the  cash  register  have  anything  to  do  with  that? 

Mr.  Burton.  Perhaps  I  could  ask  him  a  question  which 
would  clear  it  up.  Have  you  any  objection? 

Mr.  Libby.  No. 

Bv  Mr.  Burton : 

Q.  Mr.  Panagopoulos,  it  has  been  agreed  here  that  there 
are  certain  errors  between  the  total  disbursements  and  the 
totals  of  the  columns  into  which  those  disbursements  were 
segregated.  Have  you  any  explanation  of  that?  A.  I 
have  not  put  down  on  disbursements,  telephone  calls,  news- 
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papers  that  I  buy  there,  or  donations.  Sometimes  the  Sal¬ 
vation  Army  comes  along  and  sells  magazines.  I  never 
put  that  down  in  disbursements.  I  just  let  it  go  as  it  was. 
Or  the  cash  register — you  over- ring  the  cash  register  some¬ 
times.  I  never  kept  records  of  those. 

Q.  You  never  kept  account  of  any  difference  between  the 
cash  in  the  register  and  what  it  should  have  been  ?  A.  Not 
the  total  expense  there  should  be,  no. 

Q.  It  also  appears  from  the  book  that  there  were  certain 
days  on  which  no  entries  were  made  at  all.  I  mean  by  that 
your  large  book  which  is  in  evidence  here.  It  appears  that 
when  that  happened,  the  subsequent  entries  would  be,  pos¬ 
sibly,  twice  as  large. 

125  Mr.  Libby.  Is  this  a  hypothetical  question? 

Mr.  Burton.  No. 

By  Mr.  Burton: 

Q.  It  also  appears  that  there  were  certain  days  upon 
which  no  entries  were  made  and  that  succeeding  days  were 
not  larger  in  receipts  or  disbursements  than  usual.  Have 
you  any  explanation  of  the  last  situation?  A.  Yes. 

Q.  What  is  it  ?  A.  Once  in  a  while  I  was  going  out.  I 
wouldn’t  be  there  that  night  to  take  the  cash  register,  or  I 
may  go  to  a  show,  or  somewhere,  and  one  or  the  other  of 
the  two  partners  will  come  along  and  take  the  cash  regis¬ 
ter,  and  sometimes  they  put  it  in  their  own  bank  account, 
because  we  was  running  all  three  places,  and  that  is  the 

onlv  wav  it  was  left  alone. 

••  • 

Q.  Did  you  ever  take  any  vacations?  A.  Not  many  va¬ 
cations.  I  don’t  think  I  ever  took  a  vacation. 

Q.  Did  you  ever  go  out  of  town  for  gunning,  or  anything 
of  that  sort?  A.  Yes,  sir,  but  I  usually  come  back  in  the 
night.  The  day  that  would  show  the  double,  the  partners 
would  be  together.  As  a  rule,  we  usually  went  together. 

Mr.  Williams.  I  move  to  strike  out  the  statement  that 
the  partners  must  have  been  together. 

By  Mr.  Burton: 

Q.  What  do  you  mean  by  “together”?  A.  Suppose  we 
were  invited  out  tonight  and  all  three  were  together.  So, 
the  next  day  the  register  would  stay  the  same — the  next 
day. 
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By  Mr.  Marshall: 

Q.  Mr.  Panagopoulos,  when  you  and  your  partners 
bought  the  place,  were  the  fixtures  in  it  new  or  old,  or 
what?  A.  Thev  were  verv  old. 

V  % 

Q.  Were  you  able  to  continue  to  use  them,  or  any  of 
them,  or  what  did  happen  about  that?  A.  We  changed 
practically  everything. 

Q.  Tell  us  a  little  more  about  what  you  did  and  what  you 
changed.  A.  We  changed — 

Mr.  Williams  (interposing).  I  think  he  has  testified 
about  this  before. 

Mr.  Marshall.  No,  he  has  not;  I  am  quite  sure  he  has 
not. 

The  Witness.  We  changed  the  ice-boxes  that  was  there. 
We  changed  the  counter  that  was  there.  We  changed  the 
chairs  that  were  there.  We  changed  the  gas  ranges  that 
were  there. 

Mr.  Williams.  That  was  testified  to  on  his  direct  exam¬ 
ination.  He  testified  what  he  paid  for  the  new  chairs. 

By  Mr.  Marshall: 

Q.  Why  did  you  change  them?  A.  We  couldn’t  use  them 
any  more.  They  was  so  very  old. 

Q.  When  you  say  you  changed  them,  do  you  mean  you 
replaced  them?  A.  Replaced  them — got  new  ones  for  them. 

Mr.  Marshall.  I  do  not  want  to  go  over  anything  that 
has  already  been  gone  into.  I  think  that  is  all. 

126  Cross  Examination 

By  Mr.  Libby. 

Q.  You  said  that  in  certain  months  you  purchased  whole¬ 
sale  quantities  of  goods,  thereby  causing  an  extra  expense 
for  the  month.  A.  Yes,  sir. 

Q.  Tell  us  something  that  you  purchased,  what  quanti¬ 
ties  there  were,  and  how  much  you  paid.  A.  That  is  pretty 
hard  to  tell. 

Q.  Would  you  buy  a  carload?  A.  No,  sir,  I  wouldn’t 
buy  a  carload,  because  I  couldn’t  buy  a  carload. 

Q.  Can  you  not  tell  us  something  that  you  did  buy  in  a 
single  month?  A.  Well,  somebody  came  along — 
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Q.  (interposing)  Xo,  no;  tell  ns  about  something  that 
von  bought  in  a  particular  month.  What  did  vou  buv  in 
quantities?  What  kind  of  canned  goods  would  you  buy? 
A.  Tomatoes,  ketchup,  puree. 

Q.  Vou  do  not  mean  that  ketchup  comes  in  cans,  do  you? 
A.  Yes,  Puree,  peas,  spinach — 

Q.  How  many  ?  A.  Ten,  twenty  cases. 

Q.  From  whom  would  you  buy?  A.  M.  E.  Horton. 

Q.  How  much  would  the  ten  or  twenty  cases  cost?  A.  It 
is  different  prices. 

Q.  Tell  us  approximately.  A.  Ten  cases  of  soup  was 
two  and  a  half  dollars  a  case,  which  is  $25. 

Q.  So,  in  some  months  you  would  buy  ten  or  twelve 
cases?  A.  That  don't  mean  only  one  kind. 

Q.  How  manv  kinds  would  vou  buv  ?  A.  I  buv  all  kinds. 

Q.  How  many  would  you  buy,  when  would  you  buy  them, 
and  from  whom  would  you  buy  them  ?  A.  That  is  what  I 
am  trying  to  explain.  Horton,  Dyer. 

Q.  What  was  the  most  you  would  buy,  as  to  the  number 
of  cases,  in  one  month?  A.  I  couldn’t  answer  that. 

Q.  You  cannot  tell  us  of  any  month  when  you  bought  any 
of  these  extras?  A.  Xo,  sir. 

Q.  How  manv  davs  were  vou  awav  from  the  store  dur- 
ing  this  last  trial?  How  many  days  did  the  trial  take?  A. 
More  than  a  month. 

Q.  It  took  more  than  a  month?  A.  Xo,  it  didn’t  take 
more  than  a  month,  but  the  time  coming  down.  There 
would  be  postponements. 

Q.  So,  when  there  was  a  postponement  you  would  take 
the  whole  day  off?  A.  You  have  to,  because  when  you  hire 
the  men,  you  can’t  go  up  and  say,  “I  don't  want  you,  be¬ 
cause  there  was  no  court.'’  I  need  the  men  next  time. 

Q.  How  many  days  was  the  trial?  A.  I  don’t  know. 

Q.  Approximately  how  many  days  were  you  before  Jus¬ 
tice  Bailey?  A.  Around  ten  days;  I  can’t  remember  ex¬ 
actly. 

Q.  You  mentioned  that  you  took  the  cash  register  each 
night.  A.  Yes. 

127  Q.  The  reasons  why  there  were  certain  discrepan¬ 
cies  was  that  you  did  not  put  down  certain  disburse¬ 
ments?  A.  Yes. 
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Q.  What  were  those  disbursements?  I  heard  you  say 
newspapers.  A.  Newspapers,  telephone  calls,  donations. 

Q.  Are  newspapers  part  of  your  operating  expenses 
there?  Whom  did  you  buy  the  newspapers  for?  A.  For 
myself. 

Q.  Is  that  not  personal  expense?  It  is  not  a  business 
expense,  is  it  ?  A.  No. 

Q.  Was  a  donation  to  the  Salvation  Army  business  ex¬ 
pense?  A.  No. 

Q.  Were  those  telephone  calls  for  business?  A.  Yes. 

Q.  But  you  did  not  put  those  down?  A.  No,  sir. 

Q.  How  did  you  get  the  column  in  there  of  your  receipts? 
I  think  vou  testified  that  vou  read  the  cash  register  slip. 
A.  Yes.  ‘ 

Q.  Did  you  then  compare  that  with  the  cash  in  the  cash 
register  ?  A.  Yes. 

Q.  Were  those  always  the  same?  Were  the  sales  as 
shown  by  the  cash  register  slips  and  the  cash  which  you 
counted  in  the  cash  drawer  always  the  same?  A.  No. 
There  was  a  shortage  once  in  a  while,  say  40  or  50  cents. 

Q.  And  an  overage  once  in  a  while?  Do  you  know  what 
an  overage  is?  Was  there  more  cash  in  the  drawer  than 
the  slip  showed?  A.  Never. 

Q.  Never,  as  far  as  you  know?  A.  No;  generally,  say 
40  oi*  50  cents  a  day. 

Q.  Did  they  sometimes  adjust  the  balance?  A.  Not  to 
the  exact  penny. 

Q.  They  never  went  to  the  penny  ?  A.  No,  sir. 

Q.  They  were  always  40  to  50  cents  short?  A.  Yes. 

Q.  They  never  were  over?  A.  No. 

By  the  Auditor: 

Q.  Did  you  furnish  newspapers  for  your  customers  to 
read?  A.  I  was  buying  for  myself,  and  then  if  the  custom¬ 
ers  wanted  them,  they  can  have  them;  but  I  wouldn’t  call 
that  operating  expense.  I  was  taking  the  money  from  the 
cash  register,  though. 

After  the  argument,  further  testimony  was  given  by  Mr. 
Panagopoulos  and  Mr.  Goodacre,  (See  Yol.  10  of  hearings, 
pp.  856-864),  as  to  the  number  and  kind  of  counters  in  the 
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restaurant  at  Ninth  and  New  York  Avenue,  at  the  time  Mr. 
Panagopouios  bought  the  restaurant  from  Mr.  Goodacre. 

128  9.  It  will  be  noted,  that  a  motion  was  made  by 

counsel  for  defendants,  to  strike  all  the  evidence 
given  by  Mr.  Revis,  the  accountant  called  by  plaintiffs,  and 
that  the  motion  was  taken  under  consideration;  (See  Rec¬ 
ord  of  hearings,  Yol.  2,  pp.  180-182).  The  Auditor  now 
finds  that  said  evidence  was  properly  admitted;  and  that 
the  motion  to  strike  should  be  overruled. 

10.  Before  the  hearings  were  concluded,  the  Auditor,  at 
the  suggestion  of  counsel  for  plaintiffs,  (See  Record  of 
hearings,  Yol.  9,  p.  840),  viewed  the  Panagopouios  restau¬ 
rant,  located  at  the  southwest  corner  of  Ninth  Street  and 
New  York  Avenue,  from  the  sidewalk  on  the  east  side  of 
said  Ninth  Street  and  from  the  inside  of  two  restaurants 
located  on  said  east  side  of  Ninth  Street,  numbered  respec¬ 
tively,  943  and  945,  from  all  of  which  said  locations,  the 
Auditor  saw  the  heads  and  shoulders  of  persons  standing 
or  walking  inside  of  said  Panagopouios  restaurant,  and 
could  see  that  several  of  them  were  men.  Said  view  was 
taken  on  November  22,  1937,  between  2  and  3  o'clock.  P.  M., 
in  the  presence  of  counsel  on  both  sides.  At  the  time  of 
said  view  the  sky  was  overcast  and  the  Panagopouios  res¬ 
taurant  was  electrieallv  lighted. 

•  v  i 

11.  The  Court  having  adjudged  and  decreed  that  the  de¬ 
fendant  George  L.  Goodacre  violated  his  covenant  that  he 
would  not  “open  up  or  enter  into  the  lunchroom  or  restau¬ 
rant  business  within  a  radius  of  three  squares  or  blocks 
from  the  business”  sold  to  plaintiffs,  the  only  question  to 
be  determined  on  the  evidence,  is  what  damages  the  plain¬ 
tiffs  have  sustained  by  reason  of  such  violation. 

12.  It  appears  that  the  lunchroom  or  restaurant  in  ques¬ 
tion,  known  as  the  Counter  Lunch,  was  opened  on  Decem¬ 
ber  9,  1933 ,  and  unlawfully  operated  from  that  date  until 
May  20, 1930 .  (a  period  of  2  years,  5  months  and  12  days), 
when  it  was  closed,  in  obedience  to  the  foregoing  decree  of 
May  19.  1930,  perpetually  enjoining  said  Goodacre  “from 
conducting  or  operating  the  lunchroom  or  restaurant  known 
as  Counter  Lunch,  located  in  premises  No.  945  Ninth  Street, 
Northwest,  in  the  City  of  Washington,  District  of  Colum¬ 
bia.” 
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129  13.  The  plaintiffs  claim  that  they  have  been  dam¬ 
aged  by  the  opening  and  operation  of  said  Counter 

Lunch,  in  the  total  sum  of  $43,269.77,  consisting  of  a  loss  of 
$28,269.77  in  profits,  and  the  sum  of  $15,000,  representing 
the  loss  of  capital  investment. 

14.  Counsel  for  defendant  Goodacre  contend  inter  alia, 
that  damages  cannot  be  estimated  on  the  evidence  adduced, 
without  resort  to  speculation  and  conjecture,  and  that  a 
finding  for  plaintiffs,  in  any  substantial  sum,  would  not  be 
justified;  that  the  testimony  given  by  plaintiffs’  witnesses 
is  unreliable;  and  that  the  book  of  account  offered  by  plain¬ 
tiffs  (Plaintiffs’  Exhibit  1)  was  not  properly  kept,  and 
cannot  be  accepted,  because  of  errors  and  mistakes  appear¬ 
ing  therein,  and  because  plaintiffs  failed  to  produce  vouch¬ 
ers,  cash-register  tapes  and  check  stubs  in  support  of  the 
disbursements  listed  in  said  book;  that  plaintiffs  have 
failed  to  sustain  the  burden  of  proof  on  them  of  establish¬ 
ing  capital  loss  through  the  operation  of  said  Counter 
Lunch,  and  that  this  element  of  damage  stands  unproved; 
that  all  loss  of  custom  suffered  by  plaintiffs,  except  in  a  few 
minor  instances,  can  be  attributed  to  a  combination  of  the 
following  causes: 

(a)  The  opening  of  the  Western  Lunch  at  943  9th  Street, 
a  door  from  its  former  quarters,  with  almost  triple  seating 
capacity  and  brand  new  equipment; 

(b)  The  Capital  Transit  Company  rerouting  its  cars 
from  9th  Street  to  7th  Street  and  changing  its  transfer  sta¬ 
tion  from  9tli  Street  and  New  York  Avenue  in  front  of  the 
Ninth  and  New  York  Avenue  Lunch  to  7th  and  K  Streets; 

(e)  Change  in  the  neighborhood  due  to  the  better  class 
of  people  avoiding  it,  for  various  reasons,  and  deterioration 
in  the  class  of  business ; 

130  (d)  The  closing  of  the  Mount  Vernon  Savings 
Bank  at  the  northeast  corner  of  Ninth  and  K  Streets 

and  the  branch  of  the  District  National  Bank  at  the  south¬ 
east  corner  of  Ninth  and  K  Streets;  and 

(e)  The  Washington,  Baltimore  and  Annapolis  Electric 
Railroad  Company  ceasing  to  operate. 

15.  On  the  other  hand,  counsel  for  plaintiffs  contend  that 
the  evidence  shows  a  definite  loss  of  patronage  and  profits 
by  plaintiffs  and  a  decrease  in  the  value  of  their  business, 
in  consequence  of  the  opening  and  operation  of  the  Counter 
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Lunch;  that  the  restrictive  covenant  was  made  because  the 
parties  to  the  transaction  knew  that  plaintiffs  would  be 
damaged  by  the  competition  which  would  result  from  the 
opening  of  another  restaurant  in  the  neighborhood;  that 
none  of  the  five  causes  listed  in  paragraph  14  hereof,  had 
any  effect  upon  plaintiffs’  loss  of  patronage;  that  the  AVest- 
ern  Lunch  had  been  operating  for  three  or  four  months  be¬ 
fore  the  Counter  Lunch  was  opened,  and  any  competition 
which  resulted  from  its  opening,  had  been  absorbed  at  the 
time  the  Counter  Lunch  opened;  that  the  change  in  the 
street  car  situation,  both  that  of  the  Capital  Transit  Com¬ 
pany,  in  October,  1935  and  October,  1936,  and  the  AVashing- 
ton,  Baltimore  &  Annapolis  Electric  Railroad  Company,  in 
August,  1935,  occurred  long  after  the  opening  of  the  Coun¬ 
ter  Lunch  in  December,  1933,  and  could  not  have  had  any 
effect  upon  the  receipts  of  the  Ninth  and  New  Arork  Avenue 
Lunch  prior  to  such  changes ;  that  the  closing  of  the  Banks 
occurred  in  Alareh,  1933,  and  any  loss  of  business  resulting 
therefrom,  took  place  nine  months  prior  to  the  opening  of 
the  Counter  Lunch;  that  the  testimony  concerning  a  change 
in  the  neighborhood  and  deterioration  in  the  class  of  busi¬ 
ness  therein  is  not  worthy  of  consideration,  and  is 
131  in  conflict  with  testimonv  given  bv  defendants’  ex- 
pert  to  the  effect  that  plaintiffs’  restaurant  is  nearly 
as  valuable  to-day  as  it  was  when  the  Counter  Lunch  was 
opened;  that  plaintiffs’  evidence  as  to  loss  of  customers,  de¬ 
crease  in  sales  and  gross  receipts,  loss  of  profits,  reductions 
in  prices  and  increase  in  quantities  served,  and  damage  to 
good  will,  goes  far  beyond  the  degree  of  proof  held  by  the 
Court  in  Helphenstine  v.  Downey,  7  App.  D.  C.  343,  to  be 
sufficient  to  warrant  recovery  of  substantial  damages. 

16.  Helphenstine  v.  Downey,  supra,  in  its  essentials,  is 
very  similar  to  the  present  case,  and  counsel  on  both  sides 
have  cited  it  in  support  of  their  respective  contentions.  As 
will  be  observed,  that  was  a  suit  at  law  instituted  in  this 
Court  for  the  recovery  of  damages  for  an  alleged  breach  of 
a  covenant  in  a  contract  of  sale  of  “The  Portland  Drug 
Store”,  not  to  engage  in  a  similar  business  within  a  certain 
territory.  In  its  opinion,  the  Court  of  Appeals  stated  the 
case  in  part,  as  follows: 

“In  the  course  of  the  testimony  on  behalf  of  the  plain¬ 
tiffs,  it  was  sought  to  be  shown  by  the  plaintiffs  themselves, 
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that,  at  the  time  of  the  sale  of  the  Portland  store  to  them 
by  the  appellant,  the  latter  estimated  the  value  of  the  stock 
in  that  store  at  $18,000 — the  evident  intention  being  thereby 
to  show  that  the  residue  of  the  purchase  price  of  $14,000, 
that  is  about  $6,000,  represented,  according  to  the  under¬ 
standing  and  agreement  of  the  parties,  the  value  of  the 
patronage  or  good  will  of  the  business,  for  the  protection 
and  assurance  of  which  to  the  apx^ellees  the  covenant  of  the 
appellant  had  been  made  that  he  would  not  again  engage 
in  the  drug  business  under  the  limitation  specified  in  the 
contract.  To  this  testimony  objection  was  made  on  the 
ground  that  no  fraud  had  been  charged  in  the  matter  of  the 
price  fixed  as  the  consideration  to  be  paid  by  the  appellees. 
But  the  testimony  was  admitted;  and  exception  was  noted 
by  the  defendant.  Upon  two  exceptions  thus  taken, 
132  two  assignments  of  error,  the  first  and  second,  are 
now  based. 

At  the  conclusion  of  the  whole  testimony  there  was  a  mo¬ 
tion  made  by  the  defendant  to  direct  a  verdict  in  his  favor. 
This  was  overruled;  and  upon  the  ruling  of  the  Court  in 
that  regard  the  appellant  has  based  his  third  assignment 
of  error.” 

17.  Continuing  its  opinion,  supra,  delivered  by  Mr.  Jus¬ 
tice  Morris,  the  Court  of  Appeals  said,  inter  alia: 

1.  As  we  have  indicated,  there  are  five  assignments  of 
error,  of  which  the  first  and  second  are  substantially  the 
same,  and  may  be  considered  together.  They  are  addressed 
to  the  matter  of  the  value  placed  by  the  parties  at  the  time 
of  the  sale  upon  the  patronage  of  the  Portland  store,  which 
practically  meant  the  same  as  the  good  will  of  the  business. 
We  do  not  understand  that  the  testimony  to  which  objec¬ 
tion  was  made  was  sought  to  be  introduced  for  the  purpose 
of  varying  the  written  contract,  as  we  might  infer  was  un¬ 
derstood  or  supposed  at  the  time  by  the  attorney  for  the 
defendant  in  view  of  the  character  of  his  objection;  nor  do 
we  understand  that  it  was  intended  therebv  to  establish  that 
value  as  the  measure  of  damages  for  the  violation  of  the 
agreement — although  there  might  well  be  cases  where  it 
could  properly  serve  that  purpose.  The  testimony  was 
clearly  admissible  for  the  purpose  of  showing  the  value  of 
that  which  had  been  injured,  if  injury  there  was,  by  the  un¬ 
lawful  action  of  the  defendant.  Possibly  it  w*as  not  entitled 
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to  much  weight  in  the  determination  of  the  issue ;  but  that 
was  for  the  jury.  It  was  evidently  the  element  of  the  pat¬ 
ronage  of  the  Portland  store,  or  the  good  will  of  its  busi¬ 
ness,  that  was  measured  in  the  contract  of  the  parties,  in 
whole  or  in  part,  against  the  covenant  of  the  defendant  that 
he  would  not  engage  in  a  rival  business,  that  would  have  the 
tendencv  to  destrov  it,  and  the  value  of  the  one  was  un- 
doubtedly  a  proper  preliminary  to  be  shown  in  the  investi¬ 
gation  of  the  damage  done  by  the  other.  The  case  does  not 
greatly  differ  in  principle  from  one  of  trespass  upon  prop¬ 
erty,  where  it  is  proper  to  show  the  value  of  the  property 
before  and  after  the  trespass,  so  as  to  determine  the  pecu¬ 
niary  equivalent  of  the  damage  done  by  the  trespass. 

We  are  of  opinion  that  these  exceptions  are  not  well 
taken. 

2.  The  third  error  assigned  by  the  appellant  is  the  refu¬ 
sal  of  the  trial  court  to  direct  a  verdict  in  his  favor.  We 
cannot  regard  that  refusal  aS  error.  The  theory  of  the  ap¬ 
pellant’s  motion  must  necessarily  have  been,  either  that  the 
plaintiffs  had  wholly  failed  to  adduce  any  testimony  that 
tended  to  show  that  the  defendant  had  directly  or  indirectly 
engaged  in  business  in  violation  of  his  contract,  or  else  that 
they  had  proved  no  damage  therefrom  to  themselves.  But 
both  positions  are  untenable. 

133  An  appellate  tribunal  should  always  be  reluctant 
to  revise  the  decision  of  a  trial  court  in  submitting 
testimony  to  a  jury.  It  will  certainly  not  interfere  with 
that  decision  unless  a  very  clear  case  is  shown  for  its  inter¬ 
vention;  for  the  matter  of  the  mere  preponderance  of  testi¬ 
mony  is  not  for  an  appellate  court.  But  we  think  the  court 
below  was  entirely  right  in  refusing  the  appellant’s  motion 
and  submitting  the  issues  to  the  jury. 

The  gist  of  the  declaration  was  that  the  appellant  had  in¬ 
directly  engaged  in  the  drug  business  in  violation  of  his 
contract.  It  is  not  to  be  supposed  that  he  would  have  en¬ 
gaged  in  business  openly  in  his  own  name  in  flagrant  and 
avowed  violation  of  his  agreement.  If  it  was  his  purpose 
to  engage  in  business  in  opposition  to  the  contract,  he  would 
naturally  have  sought  to  do  so  indirectly,  and  to  accomplish 
his  purpose  by  some  such  scheme  as  that  which  is  outlined 
in  this  record.  Direct  proof  in  such  cases  is  generally  dif¬ 
ficult,  often  impossible.  It  is  indirection  that  was  charged 
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here;  and  of  indirection  very  generally  the  only  available 
proof  is  that  by  inference  from  circumstantial  evidence.  No 
one,  perhaps,  of  the  circumstances  adduced  in  the  case 
against  the  appellant  was  sufficient,  standing  alone,  to  jus¬ 
tify  the  conclusion  that  he  was  the  real  owner  for  his  own 
benefit  of  the  new  drug  store  in  the  Cochran  Hotel;  but 
when  they  are  taken  altogether,  while  reasonable  men  may 
differ  as  to  the  inference  to  be  drawn  from  them,  that  very 
fact  necessitates  that  they  should  be  submitted  to  the  arbi¬ 
trament  of  a  jury.  And  if  there  was  sufficient  evidence  to 
go  to  the  jury  upon  the  question  whether  the  appellant  had 
engaged  in  business  in  violation  of  his  contract,  the  appel¬ 
lant’s  motion  to  direct  a  verdict  should  not  have  been  al¬ 
lowed,  even  if  there  had  been  no  proof  whatever  of  actual 
damages.  For  in  the  event  that  the  jury  should  find,  as  they 
actually  did  find,  that  he  had  so  engaged  in  business,  the 
plaintiffs  were  necessarily  entitled  in  any  case  to  nominal 
damages. 

We  do  not  think  that  the  third  assignment  of  error  can 
be  sustained. 

3.  Nor  do  we  find  the  fourth  and  fifth  assignments  any 
more  tenable. 

The  defendant’s  eight  prayer  for  instruction  to  the  jury, 
upon  the  refusal  of  which  the  fourth  assignment  is  based, 
contemplates  that  the  plaintiffs,  before  they  can  be  entitled 
to  any  damages  on  account  of  the  loss  of  customers,  must 
show  specifically  and  by  name  what  customers  were  actually 
lost  to  them.  We  know  of  no  foundation  in  reason  or  in  au¬ 
thority  for  such  an  instruction. 

It  is  quite  true,  in  this  class  of  cases,  as  in  all  others,  that 
to  justify  a  verdict  for  actual  damages,  actual  damages 
must  have  been  alleged  and  must  have  been  proved.  In  the 
third  and  fourth  counts  of  the  declaration  in  this  case  loss 
of  customers  to  the  extent  of  one  hundred  was  alleged.  Of 
course,  it  was  not  necessary  to  prove  that  precise  number, 
or  any  other  specific  number;  but  to  sustain  the  allegations 
some  proof  of  loss  of  custom  was  necessary.  That  proof 
might  well  be  by  showing  a  diminished  number  of  custom¬ 
ers  at  the  Portland  store  after  the  opening  of  the  new  estab¬ 
lishment  and  in  consequence  of  that  establishment.  But  to 
point  out  specifically  the  customers  who  were  lost  might  be 
impossible.  Several  were  actually  pointed  out  by  the  plain- 
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tiffs  in  their  testimony;  but  the  element  of  damage,  after 
all,  is  the  number  of  customers  and  the  amount  of 

134  custom  lost,  and  the  names  of  the  customers  are  a 
matter  of  no  consequence  in  the  final  determination 

of  the  issue.  Nor,  if  the  finding  of  the  jury  was  right,  that 
the  appellant  did  engage  in  business  in  violation  of  his  con¬ 
tract,  can  he  justly  complain  of  the  indefiniteness  almost  of 
necessity  incidental  to  the  subject-matter  of  the  contro¬ 
versy;  for  it  is  to  his  own  action  that  it  is  due. 

18.  After  careful  consideration  of  the  entire  testimony 
and  evidence,  the  Auditor  finds  and  reports  to  the  Court,  as 
follows : 

(a)  That  there  was  a  marked  decrease  in  the  number  of 
plaintiffs’  customers  and  in  the  receipts  of  plaintiffs’  busi¬ 
ness  after  the  opening  of  said  lunch  room  or  restaurant 
known  as  Counter  Lunch,  located  in  premises  No.  045  Ninth 
Street,  Northwest;  and  that  such  decrease  was  caused  al¬ 
most  entirely  by  the  operation  of  said  Counter  Lunch. 

(b)  That  by  reason  and  in  consequence  of  the  violation 
of  the  above-mentioned  covenant  by  the  defendant  George 
L.  Goodacre,  as  aforesaid,  and  the  competition  of  said 
Counter  Lunch,  the  plaintiffs  have  suffered  and  sustained 
damages  in  the  sum  of  $9,000.00. 

(c)  That  no  sufficient  showing  has  been  made  in  the  evi¬ 
dence  to  entitled  plaintiffs  to  an  award  of  damages  for  loss 
of  “capital  investment7’. 

19.  In  their  argument,  counsel  for  defendant  George  L. 
Goodacre  invoked  the  familiar  rule  that  where  an  injured 
party  finds  that  a  wrong  has  been  perpetrated  on  him  it  is 
his  duty  to  use  all  reasonable  means  to  prevent  or  reduce  the 
losses,  and  he  can  charge  the  wrongdoer  with  such  damages 
only  as  with  reasonable  endeavors  and  expense  he  could 
not  prevent.  But  on  the  facts  disclosed  by  the  evidence  the 
Auditor  finds  that  that  rule  is  inapplicable  in  this 

case. 

135  20.  The  Auditor  makes  a  charge  of  $1,500.00  as  a 
fee  for  his  services  under  the  reference,  which  in¬ 
cludes  the  sum  of  $637.75  paid  to  Messrs.  Hart  &  Dice  for 
reporting  the  proceedings  and  testimony.  This  fee  has  been 
paid  by  plaintiffs. 

21.  Counsel  for  the  parties  have  been  duly  notified  of  the 
filing  of  this  report. 
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22.  All  records  and  papers  in  the  case  are  herewith  re¬ 
turned. 

Respectfully  submitted: 

A.  LEFTWICH  SINCLAIR, 
Sep  28  1938  Auditor . 

136  Objections  to  Auditor’s  Report 

Filed  October  7  1938 

*  #  • 

To  the  Report  of  the  Auditor  filed  in  the  above  entitled 
cause  on  the  28th  day  of  September,  1938,  copy  of  which 
was  delivered  to  counsel  for  the  defendant  on  the  29th 
day  of  September,  1938,  the  defendant,  George  L.  Good- 
acre,  makes  the  following  objections: 

1.  The  Auditor  erred  in  awarding  damages  to  the  plain¬ 
tiff  in  the  sum  of  $9,000.00. 

The  award  is  merely  an  arbitrary  sum  as  the  Auditor 
failed  to  make  any  finding  of  facts  from  the  testimony  ad¬ 
duced  upon  which  the  same  could  be  founded  much  less 
computed. 

2.  The  Auditor  erred  in  awarding  damages  to  the  plain¬ 
tiff  on  the  mere  finding  as  appears  from  the  Report  that 
there  was  a  marked  decrease  in  the  number  of  plaintiff’s 
customers  and  in  the  receipts  of  plaintiff’s  business  after 
the  opening  of  the  Counter  Lunch  and  that  such  decrease 
was  caused  almost  entirely  by  the  operation  of  the  Counter 
Lunch. 

During  the  period  in  question  changes  in  the  neighbor¬ 
hood  occurred  which  could  not  fail  to  have  affected  ad¬ 
versely  the  plaintiff’s  business  at  the  corner  of  9th  and 
New  York  Avenue,  N.  W.  From  the  Report  it  does  not 
appear  that  the  Auditor  gave  consideration  to  these  cir¬ 
cumstances,  since  he  made  no  finding  of  fact  as  to  the 
effect  of  the  changes  upon  restaurants  operating  in  the 
neighborhood. 

3.  The  Auditor  erred  in  failing  to  give  specific  considera¬ 
tion  in  his  Report  to  changes  in  the  street  car  service 
formerly  provided  upon  New  York  Avenue  and  9th  Street, 
adjacent  to  the  Panagopoulos  Restaurant,  and  discontinu¬ 
ance  of  operation  of  the  Washington  Baltimore  and  An- 
apolis  Railroad  along  New  York  Avenue,  N.  W. 


156  GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  aL. 


During  the  period  in  question,  all  cars  operating  on  9th 
Street  below  New  York  Avenue  were  re-routed  to  7th 
Street.  The  transfer  station  formerly  located  at  9th  and 
New  York  Avenue,  in  front  of  the  Panagopoulos  restau¬ 
rant  was  abandoned  and  re-located  at  7th  and  Massachu¬ 
setts  Avenue,  N.  W.  As  appears  from  the  testimony,  other 
restaurants  in  the  immediate  vicinity  suffered  loss  of  trade 
through  these  changes  and  the  situation  of  the  Panagop¬ 
oulos  restaurant  located  on  the  corner  and  immediately  ad¬ 
jacent  to  the  transfer  station  makes  it  certain  that  it  would 
have  been  the  chief  sufferer  from  this  cause. 

4.  The  Auditor  erred  in  awarding  damages  to  the  plain¬ 
tiff  in  that  no  testimony  was  adduced  at  the  hearings  upon 
which  a  finding  for  substantial  damages  could  be  made. 

In  this  jurisdiction  it  is  well  established  that  to  justify 
an  award  of  damages  for  violation  of  a  covenant  not 
137  to  conduct  a  competing  business,  actual  damages 
must  have  been  proved.  The  Report  of  the  Auditor 
merely  awards  damages  in  an  arbitrary  sum  without  a 
single  finding  of  fact  from  the  testimony  adduced  at  the 
hearings  upon  which  the  same  could  be  based. 

5.  The  Auditor  erred  in  awarding  damages  of  $9,000.00 
which  amount  is  excessive  and  not  supported  by  the  testi¬ 
mony. 

Even  if  the  Auditor  could  support  his  conclusion  from 
the  testimony,  which  is  denied,  that  the  loss  suffered  by 
the  Panagopoulos  restaurant  was  due  almost  entirely  to 
the  operation  of  the  Counter  Lunch,  this  would  not  support 
the  sum  awarded.  Except  for  the  testimony  of  Panagop¬ 
oulos,  an  interested  party,  the  testimony  adduced  at  the 
hearings  from  other  operators  of  restaurants  was  unani¬ 
mous  that  ten  percent  profit  was  the  limit  of  the  return 
which  could  be  reasonably  expected  from  the  operation  of  a 
restaurant  similar  to  that  of  the  plaintiff.  During  the 
period  of  twenty-nine  months  that  the  Counter  Lunch  was 
open  its  total  receipts  amounted  to  only  $84,825.35,  ten  per¬ 
cent  of  which  is  less  than  $9,000.00. 

6.  The  Auditor  erred  in  not  giving  consideration  or 
weight  in  his  Report  to  the  uncontradicted  testimony  that 
during  the  period  in  question  prices  of  food  stuffs  increased 
and  not  allowing  for  losses  due  thereto. 

It  was  admitted  that  the  price  of  Tood  stuffs  increased 
during  the  period  in  question  and  therefore  the  conclusion 
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of  the  Auditor  that  the  decrease  in  the  number  of  custom¬ 
ers  and  receipts  at  the  Panagopoulos  restaurant  was 
caused  almost  entirely  by  the  operation  of  the  Counter 
Lunch  must  be  incorrect. 

7.  The  Auditor  erred  in  not  giving  consideration  or 
weight  in  the  Report  to  the  testimony  of  Panagopoulos  that 
his  loss  of  profits  was  in  part  caused  by  giving  larger 
orders  and  cutting  prices. 

The  preponderance  of  the  testimony  clearly  showed  that 
the  Counter  Lunch  was  not  of  the  same  type  of  restaurant 
as  that  operated  by  the  plaintiff,  the  former  serving  light 
food  and  the  latter  heavy  food.  It  follows  that  the  opera¬ 
tion  of  the  Counter  Lunch  would  not  require  the  plaintiff 
to  serve  larger  portions  or  to  cut  prices  on  account  of  the 
opening  of  a  non-competing  type  of  restaurant  and  if  the 
plaintiff  saw  fit  to  do  so  the  loss  thereby  sustained  cannot 
be  thrust  upon  the  defendant.  On  the  contrary  the  evi¬ 
dence  tends  to  prove  that  the  competition  of  the  Western 
Lunch  which  was  the  same  type  of  restaurant  as  that  op¬ 
erated  by  the  plaintiff  caused  the  latter  to  cut  prices  and 
serve  larger  orders. 

8.  The  Auditor  erred  in  not  giving  consideration  or 
weight  to  the  admitted  inaccuracies  of  the  book  of  account 
submitted  in  evidence  by  the  plaintiff  which  was  the  only 
proof  of  substantial  damage  submitted. 

The  Report  consists  mainly  of  a  resume  of  the  pleadings 
and  quotations  from  the  testimony  of  various  witnesses.  It 
was  admitted  by  the  plaintiff  and  his  auditor  that  there 
were  certain  serious  errors  and  discrepancies  in  the  account 
book.  The  testimony  of  an  auditor  employed  by  defendant 
tended  to  prove  that  the  book  was  unreliable  as  a 
138  measuring  stick  for  the  awarding  of  damages  on 
numerous  grounds  on  account  of  errors  which  per¬ 
sisted  throughout.  The  result  of  his  independent  audit  was 
submitted  in  evidence  in  graphic  form  and  explained  in 
his  testimony.  This  detailed  study  of  the  book  of  account 
and  the  testimony  is  based  solely  upon  the  figures  sub¬ 
mitted  by  the  plaintiff  but  is  not  referred  to  in  the  Audi¬ 
tor’s  Report  nor  is  his  testimony  quoted  as  in  the  case 
of  the  other  witnesses. 

9.  The  Auditor  erred  in  not  giving  consideration  or  weight 
to  the  change  in  the  neighborhood  during  the  period  in 
question. 
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The  uncontradicted  testimony  adduced  by  the  defendant 
shows  that  during  the  period  that  the  Counter  Lunch  was  in 
operation  the  better  class  of  former  patronage  stopped 
using  the  part  of  9th  Street  on  which  these  restaurants 
were  located,  due  to  its  being  frequented  by  a  low  and 
gambling  class,  and  deterioration  in  the  type  of  business 
houses  in  the  vicinity. 

10.  The  Auditor  erred  in  not  giving  consideration  or 
weight  to  the  fact  that  the  book  of  account  was  unsupported 
by  cash  register  slips  showing  receipts,  vouchers  support¬ 
ing  expenditures,  or  stubs  for  checks  drawn. 

The  testimony  of  Panagopoulos  disclosed  that  the  cash 
register  slips  and  vouchers  representing  expenditures  were 
destroyed  soon  after  being  received  and  check  stubs  when 
the  checks  in  the  book  had  been  used,  and  this  would  pre¬ 
vent  his  auditor  from  having  any  check  on  the  accuracy 
of  the  figures  contained  in  the  book  of  account  and  cast 
suspicion  on  its  authenticity. 

11.  The  Auditor  erred  in  overruling  defendant’s  motion 
to  strike  the  testimony  of  plaintiff’s  witness,  Revis. 

This  witness  testified  as  to  the  profit  or  loss,  month  by 
month,  from  the  operation  of  the  Panagopoulos  restaurant. 
This  was  not  the  best  evidence  as  he  did  not  keep  the 
book  from  which  the  information  he  testified  to  as  a  fact 
was  obtained.  The  testimony  clearly  showed  that  the  book 
did  not  substantially  reflect  the  business  actually  done  by 
the  Panagopoulos  restaurant. 

12.  The  Auditor  erred  in  admitting  the  book  of  account  of 
Panagopoulos. 

This  book  of  account  was  admitted  by  the  plaintiff  to  be 
inaccurate  and  the  testimony  of  the  witness  Duvall,  which 
the  Auditor  ignored  in  his  report,  established  the  inac¬ 
curacies  were  of  so  serious  a  nature  that  it  could  not  prop¬ 
erly  be  used  as  a  foundation  upon  which  to  predicate  an 
award  of  damages. 

13.  The  Auditor  erred  in  not  giving  consideration  or 
weight  to  the  fact  that  during  the  period  of  the  operation 
of  the  Counter  Lunch  the  Panagopoulos  restaurant  obtained 
a  liquor  license  which  tended  to  reduce  its  food  sales. 

The  testimony  showed  that  while  a  liquor  license  held 

bv  a  restaurant  is  a  valuable  asset  it  tended  to  reduce  the 
•> 

sales  of  food  for  the  reason  that  a  certain  class  of  patron- 
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age  would  not  eat  where  liquor  drinkers  congregated.  The 
Counter  did  not  have  a  liquor  license  so  could  not  be  a  com¬ 
petitor  for  this  class  of  patronage. 

139  14.  The  Auditor  erred  in  admitting  in  evidence 

menus  of  the  Counter  Lunch. 

A.  witness  of  the  plaintiff  testified  that  he  was  sent  by 
Panagopoulos  to  the  Counter  Lunch  on  occasions  to  get 
menus  and  that  he  did  so  and  on  two  occasions  obtained 
menus  from  the  Counter  Lunch  and  gave  them  to  Panagop¬ 
oulos.  The  witness  fixed  the  time  of  this  employment  as 
during  the  year  1936,  and  was  not  able  to  identify  the 
menus  offered  in  evidence  as  those  which  he  obtained. 
Panagopoulos  testified  that  he  sent  the  witness  on  this 
mission  during  the  year  1934  and  identified  the  menus  of¬ 
fered  in  evidence  as  those  given  him  by  the  witness  at 
that  time. 

15.  The  Auditor  erred  in  admitting  a  photograph  of  the 
9th  Street  side  of  Panagopoulos  restaurant  without  the 
same  being  identified  by  the  photographer  who  took  the 
picture. 

It  is  well  established  that  a  photographic  print  to  be  ad¬ 
missible  in  evidence  must  be  identified  by  the  photographer 
who  took  the  same. 

16.  The  Auditor  erred  in  holding  that  the  rule  that  an 
injured  party  is  under  a  duty  to  use  all  reasonable  means 
to  prevent  or  reduce  damages  does  not  apply  to  the  in¬ 
stant  case. 

Panagopoulos  testified  that  he  knew  from  the  time  that 
the  Counter  Lunch  opened  it  was  operated  by  the  defen¬ 
dant,  but  he  failed  to  take  any  legal  proceedings  until  nine 
months  afterwards  and  then  did  not  ask  in  his  bill  of  com¬ 
plaint  for  a  temporary  injunction.  The  plaintiff  did  not 
file  his  amended  bill  of  complaint  until  twenty-five  months 
from  the  date  of  opening  of  the  Counter  Lunch. 

17.  The  Auditor  erred  in  finding  that  the  decrease  in  the 
number  of  plaintiff’s  customers  and  in  the  receipts  of  plain¬ 
tiff’s  business  after  the  opening  of  the  Counter  Lunch  was 
caused  almost  entirely  by  the  operation  of  said  Counter 
Lunch. 

The  only  positive  finding  which  the  Auditor  makes  in 
his  Report  is  that  during  the  period  that  the  Counter 
Lunch  was  in  operation  the  Panagopoulos  restaurant  suf- 


l 
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fered  due  to  a  decrease  in  the  number  of  customers  and  in 
receipts  the  sum  of  $9,000.00.  His  finding  that  such  de¬ 
crease  was  caused  almost  entirely  by  the  operation  of  the 
Counter  Lunch  cannot  be  sustained  since  a  combination  of 
causes  must  have  adversely  affected  the  business  to  a  ma¬ 
terial  extent  of  this  restaurant.  The  Auditor  omits  entirely 
to  mention  in  his  Report  the  testimony  of  the  witness  Key- 
ser,  that  the  transfer  station  formerly  located  at  9th  Street 
and  New  York  Avenue,  N.  W.,  in  front  of  the  Panagop- 
oulos  restaurant  was  changed  to  7th  Street  and  Massa¬ 
chusetts  Avenue,  X.  \Y.,  during  the  period  in  question,  and 
ignores  and  gives  no  effect  to  the  competition  of  the  West¬ 
ern  Lunch ;  the  change  in  the  neighborhood ;  closing  of  two 
banks  on  opposite  corners  of  9th  Street  and  New  York 
Avenue,  and  ceasing  of  operation  by  the  Washington  Balti¬ 
more  &  Annapolis  Railroad  along  New  York  Avenue,  as 
well  as  discontinuance  of  street  car  service  on  9th  Street. 

18.  The  finding  of  the  Auditor  is  contrary  to  the  evi¬ 
dence  and  the  weight  of  the  evidence. 

The  evidence  adduced  at  the  hearings  tends  to  prove  that 
the  decrease  in  customers  and  receipts  of  the  Panagopoulos 
restaurant  were  due  to  a  combination  of  causes  other  than 
the  Counter  Lunch  and  the  amount  of  damages  which 
140  the  operation  of  the  Counter  Lunch  could  have  caused 
the  Panagopoulos  restaurant  was  not  substantial. 

19.  The  finding  of  the  Auditor  is  contrary  to  law. 

The  case  of  Helphenstine  v.  Downey,  7  App.  D.  C.,  343, 
has  settled  the  law  in  this  jurisdiction  that  to  recover  dam¬ 
ages  for  the  breach  of  a  covenant  not  to  compete  in  busi¬ 
ness  actual  damages  must  be  alleged  and  proven.  The  evi¬ 
dence  adduced  at  the  hearings  failed  to  prove  substantial 
damages  suffered  by  the  Panagopoulos  restaurant  through 
the  operation  of  the  Counter  Lunch. 

GEORGE  FRANCIS  WILLIAMS 
BION  B  LIBBY 

Attorneys  for  Defendant ,  George 
L.  Goodacre. 

Served  copy  of  said  Objections  to  Auditor’s  Report  by 
leaving  said  copy  at  office  of  Percy  H.  Marshall,  Esq.  this 
7th  day  of  October,  1938. 

JACOB  PERMUT 
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Memorandum  Opinion 
Filed  November  22  1938 

I 

#  #  • 

The  exceptions  to  the  report  of  the  Auditor  will  be  over¬ 
ruled. 

BAILEY, 

J. 

I 

Order  Overruling  Objections  to  Report  of  Auditor ,  and 
Directing  Entry  of  Final  Judgment. 

Filed  November  28  1938 

#  #  • 

Upon  consideration  of  the  objections  filed  herein  to  the 
Report  of  the  Auditor,  it  is  adjudged  and  ordered,  by  the 
Court,  this  28th  day  of  November,  1938,  that  said 
141  objections  be  and  hereby  are  overruled,  and  said 
report  approved  and  confirmed;  and  the  Clerk  is 
hereby  directed  to  enter  judgment  for  plaintiffs  against 
defendant  George  L.  Goodacre,  for  the  sum  of  Nine  Thou¬ 
sand  Dollars  ($9,000.00)  and  costs. 

JENNINGS  BAILEY, 

Justice 

No  objection  as  to  form. 

GEO.  FRANCIS  WILLIAMS 
BION  B  LIBBY 
Attorneys  for  Defendant 
George  L.  Goodacre. 


Notice  of  Appeal 

Filed  December  3  - 1938 

*  #  • 

Notice  is  hereby  given  this  3rd  day  of  December  1938, 
that  defendant  George  L.  Goodacre,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia  from  the  judgment  of  this  Court  entered  on  the 
28th  day  of  November,  1938,  in  favor  of  the  plaintiffs  An- 
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drew  Panagopoulos,  Jean  Atlianasopoulos  Admx.  of  Estate 
of  Tom  Arthur  and  James  Speros  against  said  George  L. 
Goodacre. 

GEORGE  FRANCIS  WILLIAMS 
Attorney  for  Defendant 
George  L.  Goodacre.. 

BIOX  B  LIBBY 
Attorney  for  Defendant 
George  L.  Goodacre. 


Memoranda 

December  3  - 1938. 

Bond  for  $250.00  on  appeal  filed. 


December  14  - 1938. 

Supersedeas  Undertaking  (bond)  $12,500.00  ap- 
142  proved  and  filed. 


Points  on  Appeal 

Filed  December  17  1938 

*  *  # 

Comes  now  the  defendant,  George  L.  Goodacre,  and  for 
Points  on  Appeal  assigns  the  following: 

1.  That  the  Auditor  erred  in  awarding  substantial  dam¬ 
ages  to  the  plaintiffs. 

2.  That  the  damages  awarded  to  the  plaintiffs  by  the 
Auditor  must  from  the  Auditor’s  Report  be  excessive, 
inasmuch  as  the  Auditor  found  that  the  total  damages  suf¬ 
fered  by  the  plaintiffs  was  $9,000,  and  that  this  was  almost 
entirely  caused  by  the  operation  of  the  “Counter  Lunch.” 

3.  That  the  Auditor  erred  in  not  giving  due  consideration 
to  and  in  not  making  allowance  for  and  on  account  of  the 
decrease  in  the  number  of  plaintiff’s  customers  and  in  the 
receipts  of  plaintiff’s  business  due  to  or  the  result  of  causes 
other  than  the  competition  of  the  “Counter  Lunch”,  that 
is  to  say: 
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a.  The  re-routing  of  the  Capital  Transit  cars  from  9th 
Street  to  7th  Street,  and  the  change  of  transfer  stop  from 
9th  and  New  York  Avenue.  N.  W.  to  7th  and  K  Streets, 
N.  W. 

b.  The  Washington,  Baltimore  and  Annapolis  railroad 
ceasing  operations. 

c.  The  competition  of  the  Western  Lunch,  located  almost 
directly  opposite  to  plaintiffs  *  restaurant. 

d.  The  changes  in  the  neighborhood. 

4.  That  the  Auditor  erred  in  failing  to  charge  the  plain¬ 
tiffs  with  a  duty  to  take  prompt  action  in  order  to 

143  minimize  damages. 

5.  That  the  Auditor  erred  in  admitting  in  evidence 
what  purported  to  be  bills  of  fare  of  the  Counter  Lunch, 
over  objection  of  defendant’s  counsel. 

6.  That  the  Auditor  erred  in  overruling  defendant’s  mo¬ 
tion  to  strike  out  all  of  the  testimony  of  plaintiffs’  witness 
William  A.  Rebis. 

7.  The  finding  of  the  Auditor  to  the  effect  that  the  dam¬ 
ages  sustained  by  the  plaintiff  due  to  the  competition  of 
the  Counter  Lunch  amount  to  $9,000,  is  clearly  erroneous 
and  the  said  finding  is  unreasonable  and  excessive  in 
amount  and  not  supported  by  the  evidence. 

8.  Appellant  makes  the  further  and  general  point  on  ap¬ 
peal  that  the  Court  erred  in  overruling  defendant’s  objec¬ 
tions  to  the  Report  of  the  Auditor  and  in  confirming  the 
said  Report,  and  directing  judgment  in  the  sum  of  $9,000 
and  costs,  to  be  entered  against  defendant  Goodacre. 

GEORGE  FRANCIS  WILLIAMS 

BION  B  LIBBY 
Attorneys  for  Defendant 
George  L.  Goodacre. 

Service  of  copy  acknowledged  this  16th  day  of  Decem¬ 
ber,  1938. 

P.  H.  MARSHALL 
Attorney  for  Plaintiffs. 

144  Memoranda 
December  27,  1938. 

Time  to  file  counter-designation  extended  to  January 
4,  1939. 
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January  6,  1939. 

Time  to  file  record  on  appeal  to  United  States  Court  of 
Appeals  for  the  District  of  Columbia,  extended  to  and  in¬ 
cluding  February  10,  1939. 


February  2,  1939. 

Final  Judgment  entered  by  direction  of  Justice  Bailey 
on  November  28,  1938. 


145  Order  for  Entry  of  Judgment  Nunc  Pro  Tunc 

Filed  February  8,  1939 

*  *  • 

Upon  consideration  of  the  motion  of  the  defendant  Good- 
acre,  filed  herein  on  the  8th  day  of  February,  1939,  moving 
that  the  Clerk  of  the  Court  be  ordered  to  enter  on  the 
docket  judgment  for  $9,000.00  with  costs  against  defen¬ 
dant,  George  L.  Goodacre,  as  of  November  28,  1938,  and  it 
appearing  to  the  Court  that  through  a  clerical  error  that 
said  judgment  was  not  entered  by  the  Clerk  of  the  Court 
on  the  docket  as  directed  by  order  of  this  Court,  it  is,  this 
8th  day  of  February,  1939, 

ORDERED,  that  the  Clerk  of  the  Court  enter  judgment 
against  the  defendant,  Goodacre,  in  the  sum  of  $9,000.00 
and  costs,  as  of  November  28,  1938. 

JENNINGS  BAILEY 
Justice. 

We  consent. 

P.  H.  MARSHALL 

B 

W.  CAMERON  BURTON 
Attorneys  for  Plaintiffs. 

The  consent  to  the  entry  of  above-mentioned  judgment 
now  as  of  November  28,  1938,  as  above  directed,  is  hereby 
given  by  the  surety  on  the  cost  bond  and  the  supersedeas 
bond  on  file. 

THE  MARYLAND  CASUALTY  COMPANY 
(Seal)  By  JOHN  B.  CLARK 

Its  attorney  in  fact. 


GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL.  165 


146  Order  to  Vacate  Judgment 

Filed  February  9,  1939 

#  *  • 

Upon  consideration  of  the  motion  heretofore  filed  herein 
by  the  defendant,  George  L.  Goodacre,  moving  that  the 
judgment  entered  by  the  Clerk  on  the  second  day  of  Febru¬ 
ary,  1939,  be  vacated,  and  it  appearing  to  the  Court  that 
said  judgment  was  improvidently  entered,  and  that  the 
action  of  the  Clerk  has  been  corrected  bv  an  order  of  this 
Court  made  on  February  8,  1939,  directing  a  judgment  to 
be  entered  nunc  pro  tunc,  as  of  November  28,  1938,  but 
that  said  judgment  entered  as  aforesaid  on  February  2, 
1939,  still  stands  on  the  docket,  it  is  by  the  Court  this  9th 
day  of  February,  1939,  with  the  consent  of  the  parties 
hereto 

ORDERED,  that  the  judgment  for  $9,000.00  and  costs 
entered  against  the  defendant,  George  L.  Goodacre,  by  the 
Clerk  on  the  second  day  of  February,  1939,  be  and  the  same 
is  hereby  vacated  and  held  for  naught  but  that  said  judg¬ 
ment  entered  as  of  November  28, 1938,  nunc  pro  tunc,  be  and 
still  remain  in  full  force  and  virtue. 

JENNINGS  BAILEY 
Justice. 

GEORGE  FRANCIS  WILLIAMS 

BION  B  LIBBY 
Attorneys  for  Defendant 
George  L.  Goodacre. 

We  consent. 

P.  H.  MARSHALL 
B 

W.  CAMERON  BURTON 
Attorneys  for  Plaintiffs. 

147  Designation  of  Record  on  Appeal 

Filed  December  17  1938 

•  #  • 

In  preparing  the  record  on  appeal  the  Clerk  will  please 
include  the  following: 

1.  Amended  bill  of  complaint. 
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2.  Answer  of  defendant  George  L.  Goodacre,  to  the 
amended  bill  of  complaint. 

3.  Decree  and  reference  to  Auditor  of  District  Court  of 
the  United  States  for  the  District  of  Columbia. 

4.  Auditor’s  Report. 

5.  Objections  of  Defendant  Goodacre  to  Auditor’s  Re¬ 
port. 

6.  Memorandum  opinion  signed  by  Justice  Bailey  filed 
November  22,  1938. 

7.  Copy  of  Order  of  Court  overruling  objections  of  de¬ 
fendant,  Goodacre,  to  Auditor’s  Report;  confirming  the 
Report;  and  directing  Clerk  to  enter  judgment  against  the 
defendant,  Goodacre,  for  $9,000,  and  costs. 

8.  Memorandum  of  Judgment  entered  as  of  November 
28,  1938. 

9.  Notice  of  Appeal  of  defendant  Goodacre. 

10.  Memorandum  of  posting  cost  bond. 

11.  Memorandum  of  posting  supersedeas  bond. 

12.  The  testimony  of  the  following  witnesses  before  the 
Auditor : 

a.  William  A.  Rebis 


b.  Burt  Lopatin 

c.  Julius  A.  Kevser 

d.  George  M.  Jacobson 

e.  Henry  G.  Jenkins 

f.  William  Henry  Sebastian 
148  g.  William  C.  Blundon 

h.  Robert  B.  Hollander 

i.  Carl  W.  Dilli 

j.  Edward  C.  Duvall 

k.  Andrew  Panagopoulos,  in  rebuttal,  Vol.  9  Stenographic 
Record,  beginning  at  page  831  to  page  833  through  inset 
noting  the  reception  in  evidence  of  plaintiffs’  exhibits  6 
and  8  theretofore  marked  for  identification. 


13.  Defendant  Goodacre ’s  Exhibit  No.  1 
Defendant  Goodacre ’s  Exhibit  No.  2 


14.  Defendant’s  “Points  on  Appeal”,  filed  herewith. 

15.  Copy  of  this  designation. 

Note: 

Attention  of  the  Court  is  respectfully  directed  to  the  fact 
that  the  Report  of  the  Auditor  ordered  printed  in  full 
above,  contains  excerpts  from  the  Stenographic  Record  of 
the  testimony  of  all  the  witnesses  who  testified  on  behalf  of 


GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL.  167 


the  plaintiffs  and  on  behalf  of  the  defendant  Goodacre,  re¬ 
spectively,  excepting  the  witness  Ed-ward  C.  Duvall,  an 
accountant,  who  testified  on  behalf  of  the  defendant,  (whose 
testimony  is  mentioned  but  not  quoted  in  the  Report  of  the 
Auditor,)  and  George  M.  Jacobson,  who  testified  on  behalf 
of  the  defendant,  and  who  is  not  mentioned  in  the  Auditor’s 
Report.  The  Auditor’s  Report  comprises  approximately 
106  pages  devoted  to  these  excerpts  and  introducing  sum- 
marizations  identifying  and  classifying  the  purport  of  the 
testimony  of  the  respective  witnesses. 

16.  Order  of  Feb  8,  1939  for  entry  of  judgment  nunc  pro 
tunc 

17.  Order  of  Feb  9,  1939  vacating  judgment 

GEORGE  FRANCIS  WILLIAMS 

BION  B  LIBBY 
Attorneys  for  Defendant 
George  L.  Goodacre. 

Service  of  copy  acknowledged  this  16th  day  of  Decem¬ 
ber,  1938. 

P.  H.  MARSHALL 
Attorney  for  Plaintiffs. 

149  C ounter -Designation  of  Record 

Filed  January  4  - 1939 

#  #  * 

The  plaintiffs  designate  the  following  to  be  included  in 
the  record  on  appeal. 

1.  Statement  for  Auditor  (Plaintiffs’)  together  with  Ex¬ 
hibits  A  and  B. 

2.  Plaintiffs’  Exhibits  3,  4  and  5. 

3.  Contract  of  sale  of  March  10,  1924,  introduced  in  evi¬ 
dence  as  plaintiffs’  exhibit  1  before  Judge  Bailey. 

4.  Bill  of  sale  of  March  13,  1924,  introduced  in  evidence 
as  plaintiffs’  exhibit  2  before  Judge  Bailey. 

5.  Lease  of  G.  W.  Linkins  to  Andrew  Panagopoulos,  in¬ 
troduced  in  evidence  as  plaintiffs’  exhibit  3  before  Judge 
Bailey. 

6.  Plaintiffs’  exhibit  6. 

7.  Plaintiffs’  exhibit  8. 

8.  Defendant  Goodacre ’s  Exhibit  1.  (Chattel  Trust). 

9.  Defendant  Goodacre ’s  Exhibit  11  (see  page  816,  Vol¬ 
ume  9,  Stenographic  Transcript). 
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10.  The  following  testimony  of  witnesses  before  the 
Auditor : 

a.  David  Stoner,  page  70,  Vol.  2,  Stenographic  Transcript, 
beginning  with  “By  Mr.  Libby”  and  continuing  through 
end  of  page,  said  testimony  being  in  addition  to  testimony 
of  same  witness  contained  in  Auditor’s  Report. 

b.  Paul  G.  Sullivan,  beginning  page  90,  Vol.  2,  Steno¬ 
graphic  Transcript  with  last.  2  lines  and  ending  on  page  92 
at  end  of  line  21,  being  in  addition  to  testimony  of  same 

witness  contained  in  Auditor’s  Report. 

150  c.  James  Leigh,  beginning  page  99,  Vol.  2,  Steno¬ 
graphic  Transcript,  with  “Cross  Examination”  and 
ending  on  page  102  at  end  of  line  13,  being  in  addition  to 
testimony  of  same  witness  contained  in  Auditor’s  Report. 

d.  John  A.  Cottrill  redirect  examination  appearing  on 
Pages  830  and  831,  Vol.  9,  Stenographic  Transcript,  being 
in  addition  to  testimony  of  same  witness  contained  in  Audi¬ 
tor’s  Report. 

e.  Andrew  Panagopoulos,  all  of  his  testimony  appearing 
in  Vol.  10,  Stenographic  Transcript,  being  in  addition  to 
testimony  of  same  witness  contained  in  Auditor’s  Report. 

f.  George  L.  Goodacre,  all  of  his  testimony  appearing  in 
Vol.  10,  Stenographic  Transcript,  being  in  addition  to  testi¬ 
mony  of  same  witness  contained  in  Auditor’s  Report. 

11.  This  counter-designation  of  record. 

P.  H.  MARSHALL 

B 

IV.  CAMERON  BURTON 
Attorneys  for  Plaintiff 

Service  of  a  copy  of  the  foregoing  acknowledged  this  3rd 
dav  of  Januarv,  1939. 

BION  B  LIBBY 
Attorney  for  defendant — 
Goodacre. 


151  District  Court  of  the  United  States 

For  the  District  of  Columbia 

United  States  of  America, 

District  of  Columbia ,  ss: 

I,  CHARLES  E.  STEWART,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Columbia,  hereby 
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certify  the  foregoing  pages  numbered  from  1  to  150,  both 
inclusive,  to  be  a  true  and  correct  transcript  of  the  record, 
according  to  directions  of  counsel  herein  filed,  copies  of 
which  are  made  part  of  this  transcript,  in  cause  No.  57808 
in  Equity,  wherein  Andrew  Panagopoulos,  et  al.,  are 
Plaintiffs  and  George  L.  Goodacre,  et  al.  are  Defendants, 
as  the  same  remains  upon  the  files  and  of  record  in  said 
Court. 

IN  TESTIMONY  WHEREOF,  I  hereunto  subscribe  my 
name  and  affix  the  seal  of  said  Court,  at  the  City  of  Wash¬ 
ington,  in  said  District,  this  10th  day  of  February,  1939. 

CHARLES  E  STEWART, 
Clerk, 

By  CHAS  B  COFLIN, 

(Seal)  Assistant  Clerk. 

152  Endorsed:  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Filed  Mar  13  1939  Joseph  W. 
Stewart,  Clerk 

District  Court  of  the  United  States  for  the  District  of 

Columbia 

Equity  No.  57808 
* 

Andrew  Panagopoulos,  et  al.,  plaintiff's 

vs. 

George  L.  Goodacre,  et  al.,  defendants 

I,  Charles  E.  Stewart,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  do  hereby  cer¬ 
tify  the  annexed  to  be  a  true  and  correct  copy  of  the  orig¬ 
inal  portions  of  reporter’s  transcript  of  evidence  and  ex¬ 
hibits  attached  thereto,  as  (they)  appear  of  record  in  the 
Clerk’s  Office  of  said  Court  in  the  above-entitled  cause. 

In  Testimony  Whereof,  I  hereunto  subscribe  my  name 
and  affix  the  seal  of  said  Court,  at  the  City  of  Washington, 
this  13th  day  of  March,  1939. 

CHARLES  E.  STEWART, 
Clerk. 

By  LYDIA  M.  GARDINER, 

(Seal)  Assistant  Clerk. 
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153  Volume  I 

In  the  District  Court  of  the  United  States  for  the  District 

of  Columbia 
Equity  No.  57808 

Andrew  Panagopoulos,  et  al.,  Plaintiffs, 

vs. 

George  L.  Goodacre,  f.t  ai..,  Defendants. 

True  copy  of  the  portions  of  the  reporter’s  transcript  of 
the  evidence  included  in  the  designations  of  the  respective 
parties. 

154  (Testimony  of  David  Stoner) 

Cross  Examination 

By  Mr.  Libby: 

Q.  You  ate  other  things,  of  course,  except  eggs,  potatoes, 
and  coffee?  A.  Oh,  yes.  I  would  eat  small  steaks. 

Q.  How  much  were  small  steaks  at  the  Panagopoulos 
restaurant  ?  A.  45  cents. 

Q.  How  much  were  they  at  the  Counter?  A.  I  paid  35 
cents  for  them. 

Q.  They  were  45  at  the  Panagopoulos  restaurant?  A. 
Yes. 

Q.  What  else  do  you  think  of,  Mr.  Stoner,  that  you 
bought?  A.  Well,  frankfurters  and  sauerkraut,  for  one. 

Q.  All  right.  How  much  were  frankfurters  and  sauer¬ 
kraut  at  Panagopoulos’?  A.  30  cents. 

Q,.  How  much  were  they  at  the  Counter  ?  A.  25. 

Q.  There  is  a  5-cent  difference  there.  A.  Yes. 

Q.  Can  you  think  of  anything  else?  A.  I  don’t  believe  I 
can  right  now. 

Q.  When  did  you  go  back  to  Panagopoulos’?  A.  After 
the  Counter  Lunch  closed. 

Q.  When  was  that  ?  A.  Last  year  sometime — 1936  some¬ 
time.  I  don’t  remember  just  what  date  it  was. 

155  (Testimony  of  Paul  G.  Sullivan) 

Bv  Mr.  Libbv : 

Q.  You  said  the  prices  were  much  cheaper  at  the  Counter 
than  at  Panagopoulos’  restaurant  at  Ninth  and  New  York 
Avenue?  A.  That  is  right. 
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Q.  Will  you  give  us  some  of  the  differences  in  prices?  A. 
Roast  beef  sandwich  with  spaghetti. 

Q.  How  much  was  that  ?  A.  10  cents. 

Q.  10  cents  at  the  Counter,  I  take  it?  A.  That  is  right. 
Q.  How  much  was  it  at  Panagopoulos’?  A.  20  cents. 

Q.  20  cents  at  Panagopoulos’?  A.  Yes. 

Q.  That  was  one  of  the  dishes  you  used  to  indulge  in  at 
the  Counter?  A.  That  is  right. 

Q.  What  else  besides  roast  beef  sandwiches?  A.  Well*  all 
the  meals,  they  gave  larger  portions. 

Q.  That  is  not  the  question.  You  said  the  prices  wore 
cheaper.  1  am  asking  about  the  prices.  Tell  us  some  of 
the  things  on  which  the  prices  were  different.  A.  The.  25- 
cent  special  lunch. 

Q.  What  was  that  ?  A.  Corned  beef  and  cabbage. 

Q.  That  is  what  is  known  as  a  New  England  dinner,  is  it 
not?  A.  Yes. 

156  Q.  What  did  they  charge  for  that  at  Panagopou¬ 
los’?  A.  35  cents. 

Q.  Now,  something  else.  A.  Beef  stew. 

Q.  How  much  was  beef  stew?  A.  Where? 

Q.  At  the  Counter.  A.  15  cents. 

Q.  How  much  was  it  at  Panagopoulos’?  A.  20  cents. 

Q.  Anything  else  that  you  can  think  of?  A.  Special  sand¬ 
wiches  that  they  had — maybe  ham,  lettuce,  and  cheese,  10 
cents. 

Q.  How  much  were  those  sandwiches  at  the  other  place? 
A.  20  cents. 

Q.  Anvthing  else  vou  can  think  of?  A.  I  think  that  is 
all. 

Q.  What  about  coffee?  A.  Two  cups  of  coffee  for  the 
price  of  one. 

Q.  Two  for  one?  A.  That  is  right. 

Q.  That  was  all  the  time  the  Counter  was  open?  A. 
That  is  right. 

Q.  And  that  never  was  the  case  at  the  Panagopoulos?  A. 
That  is  right. 

157  (Testimony  of  James  Leigh) 

By  Mr.  Libby: 

Q.  When  did  the  Counter  Lunch  open,  did  you  say?  A 
1933. 
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Q.  What  month?  A.  November,  1933,  but  I  could  not  tell 
you  the  date.  It  was  November,  1933. 

Q.  When  did  you  first  know  anything  about  the  cutting  of 
prices?  A.  Well,  I  heard  they  cut  prices.  The  boys  were 
telling  me.  I  went  over  there  once. 

Q.  When  did  you  go  over  there?  A.  I  couldn’t  tell  you 
the  date. 

Q.  Was  it  soon  after  it  opened?  A.  It  may  have  been  a 
month  or  two  months.  I  didn’t  put  that  down. 

Q.  What  did  you  see  when  you  went  over  there?  A.  I 
saw  the  prices  were  much  cheaper  than  ours. 

Q.  Where  were  the  prices?  A.  Where  were  they? 

Q.  Yes.  A.  You  could  see  them  from  the  back — like  ham 
sandwiches,  10  cents — 

Q.  (Interposing)  No;  I  am  asking  you  where  was  what¬ 
ever  it  was  that  you  could  see?  A.  They  had  a  card  across 
there  with  the  prices  on  it,  across  the  back. 

Q.  You  mean  you  went  inside,  and  it  was  inside?  A.  Cer¬ 
tainly  it  was  inside. 

158  Q.  All  right.  What  was  it — a  big  printed  board? 

A.  I  didn’t  say  anything  about  a  printed  board.  I 
said  they  had  a  sign  across  there,  with  checks  on  it,  all 
across.  Across  the  top  they  had  signs — beef  stew,  15  cents, 
and  all  like  that — sandwiches,  10  cents,  and  all  like  that. 

Qr  So,  you  went  in  there  to  look  at  that  sign,  is  that  it? 
A.  Not  particularly,  no.  I  went  in  there. 

Q.  Tell  me  what,  on  that  sign,  was  different  in  price,  or 
lower  in  price.  A.  Beef  stew,  15  cents.  We  charged  20. 

Q.  You  charged  20?  A.  Yes. 

Q.  All  right.  What  else?  A.  Ham  sandwich,  10  cents. 
We  charged  15  at  that  time.  Of  course  we  had  to  come 
down  later.  Fresh  ham,  10  cents,  they  charged.  Two  eggs, 
15  cents.  We  was  getting  30  cents  for  two  eggs,  potatoes, 
and  coffee.  We  had  to  come  down  to  20. 

Q.  They  got  15  cents  for  that,  and  you  got  30,  and  came 
down  to  20?  A.  With  potatoes,  coffee,  and  toast. 

Q.  What  else?  A.  Club  sandwich.  We  used  to  get  50 
cents.  We  had  to  bring  them  down. 

Q.  How  much  did  they  get?  A.  I  couldn’t  say  positively. 
WTe  got  40  cents.  I  don’t  remember  that. 

Q.  W’hat  else  do  you  remember?  A.  Corned  beef  and 
cabbage,  25.  We  got  35. 
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Q.  Anything  else  you  can  think  of  ?  A.  Prime  ribs 

159  of  beef — we  got  35  and  they  got  30. 

Q.  These  were  all  up  there  that  day  you  were  over? 
A.  I  could  see  the  sign,  yes. 

Q.  Can  you  think  of  anything  else?  A.  That  is  about  all. 
Of  course,  they  gave  you  coft’ee  extra. 

Q.  They  gave  coffee  extra?  A.  Yes. 

Q.  Did  they  have  a  sign  up  which  said  that  they  gave 
coffee  extra?  A.  No. 

Q.  How  did  you  know  that,  then  ?  A.  People  would  tell 
me.  That  is  all  I  know. 

Q.  I  am  asking  you  what  you  know  of  your  own  knowl¬ 
edge.  A.  I  don’t  know  positively.  I  am  telling  you  what 
the  man  tells  me. 

By  the  Auditor: 

Q.  What  the  man  behind  the  counter  told  you?  A.  No,  sir. 
The  customers  told  me  that  they  could  get  all  the  coffee  they 
wanted. 

160  Whereupon  William  A.  Rebis  was  called  as  a  wit¬ 
ness  for  and  on  behalf  of  the  plaintiffs  and,  having 

been  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows  : 

Direct  Examination 
By  Mr.  Marshall : 

Q.  Will  you  give  us  your  full  name?  A.  William  A.  Rebis 
(spelling). 

Q.  What  is  your  business  ?  A.  Public  accounting. 

Bv  Mr.  Libbv: 

•j  «/ 

Q.  C.  P.  A.?  A.  No. 

Bv  Mr.  Williams: 

* 

Q.  Did  you  say  yes  or  no?  A.  No. 

By  Mr.  Marshall: 

Q.  How  long  have  you  been  in  that  business?  A.  Ten 
years — about  ten  years. 

Q.  Where  do  you  live?  A.  631  Lamont  Street,  North¬ 
west. 
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Q.  Speak  a  little  louder,  won’t  you,  please?  It  is  hard 
to  hear  you. 

Have  you  acted  as  auditor  of  the  business  conducted  by 
Mr.  Panagopoulos  at  Ninth  and  New’  York  Avenue,  a 
restaurant  business?  A.  I  have. 

Q.  For  how  long  a  period  of  time  have  you  audited  the 
books  at  that  place?  A.  Since  about  1927. 

161  Q.  How  many  times  a  year  do  you  audit  those 
books  for  him?  A.  Annually. 

Q.  Annually?  A.  Yes. 

Q.  What  is  the  book  that  you  have  before  you,  there  on 
the  desk  (indicating)?  A.  This  book  is  a  record  that  Mr. 
Panagopoulos — keeps  a  record  of  his  daily  expenses  and 
receipts,  on  the  one  side ;  and  on  the  right-hand  side  he  has 
according  to  the  checks  that  he  has  paid  out. 

Q.  Have  you  audited  all  of  the  accounts  as  show’n  in  that 
book?  A.  I  have;  yes,  I  have  verified  the  totals,  such  as 
sales,  merchandise,  wages,  general  expenses,  and  so  forth. 

Q.  When  does  that  record  begin — on  w’hat  date?  A.  It 
begins  on  the  18th  of  October,  1932. 

Q.  Will  you  tell  us,  from  your  examination — have  you 
any  notes  made  by  you  of  your  examination  of  that  book 
or  the  totals?  A.  Well,  I  have  made  several  changes  in 
the  additions. 

Q.  You  found  there  wrere  errors  in  the  additions  made 
bv  Mr.  Panagopoulos,  and  vou  corrected  those  errors?  A. 
Yes. 

Q.  Is  that  w’hat  you  mean?  A.  Yes. 

Q.  For  the  month  of  October,  1932,  from  the  18th,  when 
the  record  begins,  until  the  end  of  the  month,  w’hat 

162  w’as  the  amount  of  sales  as  shown  by  the  books? 

Mr.  Libby.  Did  you  say  “as  shown  by  the  books”? 

Mr.  Marshall.  Yes. 

Mr.  Libby.  Very  well;  I  do  not  object. 

The  Witness.  October  18  to  the  30th? 

Bv  Mr.  Marshall: 

Q.  From  the  18th  to  the  end  of  October.  A.  $2,539.83. 

Q.  $2,539.83?  A.  Yes. 

Q.  What  wns  the  merchandise  and  operating  expenses 
for  that  some  period? 

Mr.  Libby.  I  object. 
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By  Mr.  Marshall: 

Q.  (Continuing)  As  shown  by  the  book — each  question 
that  I  ask  you,  you  are  to  understand,  is  “as  shown  by  the 
book  before  you” — without  repeating  it  every  time. 

Mr.  Libby.  Then,  that  is  all  right. 

The  Witness.  $2,040.96. 

By  Mr.  Marshall : 

Q.  What  was  the  net  profit,  if  any,  during  that  period? 
A.  $498.87. 

By  Mr.  Williams: 

Q.  Is  that  set  out  as  a  separate  item  in  the  book  itself? 
A.  No;  I  have  to  figure  that  out  from  what  is  in  the  book. 

Mr.  Libby.  I  object  to  everything  that  he  figured,  except 
as  shown  by  the  books.  He  did  not  keep  the  books,  if  your 
Honor  please.  He  can  testify  as  to  the  totals  being  cor¬ 
rect,  but  I  do  not  think  he  can  testify  to  anything 
163  else.  If  your  Honor  has  any  doubt  on  that  subject, 
I  should  like  to  submit  the  authorities. 

The  Auditor.  I  do  not  have  any  doubt  as  to  his  testify¬ 
ing  to  what  appears  from  the  books. 

Mr.  Libby.  Yes,  from  the  books,  whether  they  are  cor¬ 
rect  or  incorrect.  But  not  as  to  whether  the  business  was 
profitable  that  month  or  otherwise;  because  he  does  not 
know  on  what  those  figures  were  based. 

The  Auditor.  If  there  is  some  addition  there,  of  the  funds 
from  the  books,  that  is  incorrect,  do  you  mean  to  say  he 
cannot  correct  that  or  say  what  the  correct  addition  is? 

Mr.  Libby.  Of  course  not;  I  withdraw  my  objection  to 
that.  But  he  did  not  keep  these  books. 

By  Mr.  Libby : 

Q.  As  I  understand,  that  is  a  recapitulation  of  the  daily 
receipts  and  expenditures.  Is  that  correct?  A.  Well,  that 
book  shows — I  stated  before  what  that  book  shows — not 
the  recapitulation;  it  shows  the  daily  expenses,  and  totals. 

Q.  It  does  not  break  those  daily  expenses  down,  does 
it?  A.  Yes,  they  are  broken  dowm. 

Q.  You  mean  as  to  so  much  paid  out  for  food,  and  meat? 
A.  Well,  for  food.  But  we  call  “merchandise”  all  that  in 
the  class  of  food. 
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Q.  But  you  did  not  verify  those  amounts  from  any  vouch¬ 
ers  or  paid  vouchers;  you  did  not  break  this  down  to  a  dif¬ 
ferent  amount  expended  for  meat  or  for  vegetables  or  for 
coffee,  tea,  or  any  of  those  items?  A.  Well,  no. 

164  Mr.  Marshall.  Why,  in  the  most  important  crim¬ 
inal  trials  that  we  have  had  in  this  court  in  my 

recollection,  we  have  had  before  us  auditors  who  knew  not 
a  thing  in  the  world  about  the  facts  except  what  they  found 
from  the  books,  state  to  the  jury  the  result  of  their  exam¬ 
inations  of  those  books.  The  man  who  kept  the  books  has 
testified  that  he  kept  them  and  that  he  made  the  correct 
entries  in  them,  and  that  the  items  that  he  put  down  there 
are  correct.  This  gentleman  is  an  accountant,  and  there¬ 
fore  an  expert;  he  can  do  the  same  thing,  and  take  the 
books,  and  say  exactly  what  he  has  done  with  them. 

The  Auditor.  Whatever  he  says  will  be  subject  to  veri¬ 
fication  from  the  books. 

Mr.  Libby.  That  is,  what  the  book  says.  I  do  not  ob¬ 
ject  at  all  to  the  Auditor’s  testifying  here  that,  according 
to  those  books,  the  computations — that  is,  the  total  com¬ 
putations  for  each  month — are  correct.  But  I  do  object  to 
his  drawing  any  conclusion  from  those  books. 

Mr.  Marshall.  He  is  not  drawing  any  conclusion. 

Mr.  Libby.  But  you  asked  him  what  the  profit  is,  and 
you  are  showing  what  the  profit  is. 

The  Auditor.  Suppose  those  are  incorrect:  Do  you  ob¬ 
ject  to  his  testifying  to  the  corrections  ? 

Mr.  Libby.  If  they  are  incorrect  according  to  computa¬ 
tions,  of  course  he  may  show  that.  But  he  cannot  say 
whether  Panagopoulos  is  making  or  losing  money,  because 
he  does  not  know  what  that  is  based  on.  They  purport  to 
be  receipts  and  expenditures  for  the  month,  by  the  day. 
He  adds  those  up,  and  says  what  the  loss  or  profit  is. 

165  The  Auditor.  Isn’t  that  as  far  as  he  attempts  to 
go? 

Mr.  Libby.  We  do  not  object  to  that.  But  he  says  what 
the  net  profit  is;  and  I  object  to  that. 

Mr.  Marshall.  But  you  can  find  that  out  by  a  calculation. 
Whenever  the  books  of  a  concern  are  audited,  the  auditors 
go  in  there  and  check  the  books  and  make  up  a  statement 
of  the  operations,  and  the  statement  shows  that  the  busi¬ 
ness  is  being  operated  at  a  profit  or  at  a  loss,  or  that  it  is 
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running  fifty-fifty — from  the  books,  assuming  that  the 
books’  entries  are  correct.  We  have  testimony  here  that 
the  entries  in  the  books  are  correct. 

Mr.  Libby.  Counsel  in  the  case  simply  tries  to  show  a 
loss  by  a  recapitulation,  and  does  not  show  what  the  ex¬ 
penditures  were.  We  are  ready  to  admit  that  if  he  can 
come  here  and  testify  to  the  original  entries  and  receipts 
as  being  correct,  then  adiv.it  that.  But  now  he  is  to  break 
down  the  expenditures.  Suppose  he  is  buying  meat  that 
he  should  have  bought  for  34  cents,  but  he  was  paying  44 
cents:  If  the  meat  is  selling  for  34  cents  at  the  market  at 
that  time,  then  how  are  we  going  to  show  bad  management? 
He  has  a  book  that  is  offered  for  recapitulation;  and 
through  the  auditor  it  is  attempted  to  be  shown  that  that 
is  going  to  be  twenty-eight  or  twenty-nine  thousand  dol¬ 
lars,  and  the  attempt  will  be  made  to  charge  it  up  to  us. 

Mr.  Marshall.  Let  us  see  about  the  “recapitulation” 
business;  because  we  have  heard  that  repeated  so  many 
times.  I  think  I  know  the  rule  of  evidence;  I  ought  to 
know  it,  and  I  believe  I  do.  The  rule  of  evidence  is  that 
the  book  that  is  kept  as  the  first  permanent  record  of  the 
transaction  is  the  original  book  under  the  rules  of  evidence. 

If  a  man  sells  goods  over  the  counter,  and  hands  out 
166  a  ticket  or  a  check — as  they  do  in  a  lunchroom — and 
that  check  is  taken  by  the  customer  to  the  cashier, 
and  there  paid;  and  through  the  cash  register  or  the 
cashier,  or  in  any  other  way,  a  record  is  made  of  those 
receipts,  and  at  the  end  of  the  day  those  receipts  are  en¬ 
tered  in  a  book ;  and  the  tickets — checks — are  thrown  away, 
and  the  scratch  paper  upon  which  the  addition  was  made 
is  thrown  away:  The  book  of  original  entry  is  the  one  in 
which  the  first  entry  was  made  for  purposes  of  a  per¬ 
manent  record.  And  that  has  been  decided  time  and  time 
again,  and  one  of  the  decisions  is  by  the  Supreme  Court  of 
the  United  States. 

Mr.  Libby.  That  is  so  elementary  that  I  would  not  even 
question  it;  and  you  should  listen  to  what  I  said  to  his 
Honor. 

Mr.  Marshall.  I  did  not  interrupt  you,  and  suppose  you 
listen  to  what  I  say. 

Mr.  Libby.  I  am  always  glad  to. 
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Mr.  Marshall.  All  right.  We  have  the  testimony  here  of 
the  man  who  made  that  book.  He  said  he  made  those  en¬ 
tries  and  that  he  made  them  from  the  customers’  checks 
and  from  the  record  of  the  cash  register;  that  at  the  time 
he  made  them,  he  knew  they  were  correct;  that  he  cor¬ 
rectly  entered  them  in  that  book;  and  that  that  is  the  only 
book  he  ever  kept.  If  that  does  not  comply  with  the  rule 
of  evidence,  I  do  not  know  how  you  could  comply  with  it. 
There  is  no  day  book;  there  is  nothing  in  which  the  entries 
are  made  separately  and  individually  as  the  money  comes 
in  and  goes  out,  that  is  kept  as  a  permanent  record;  nobody 
keeps  the  checks  which  are  handed  to  the  cashier.  Of 
course  they  are  destroyed;  you  would  have  to  have  a  stor¬ 
age  warehouse  as  big  as  the  Patent  Office,  to  keep  them. 

Mr.  Libby.  I  am  not  asking  about  that,  of  course; 
167  I  agree  with  Mr.  Marshall  as  to  what  he  says.  But 
the  question  arises  as  to  the  disbursements.  Those 
were  entirely  different,  and  were  made  for  merchandise. 
What  was  the  merchandise?  Is  he  going  to  say,  for  in¬ 
stance,  that  he  should  charge  to  the  capital  account — 

The  Auditor  (interposing).  He  can  only  show  what  ap¬ 
pears  from  the  books. 

Mr.  Libby.  Certainly. 

The  Auditor.  You  would  have  to  look  to  other  testimony. 

Mr.  Libby.  Certainly.  But  when  he  attempts  to  say  it 
shows  a  profit  or  a  loss,  I  say  that  is  inadmissible. 

The  Auditor.  According  to  the  books. 

Mr.  Libby.  He  did  not  say  it  was  on  the  books;  he  says 
it  is  his  own  computation. 

Mr.  Marshall.  He  got  it  from  the  books. 

Mr.  Libby.  He  put  it  on  the  books  himself;  didn’t  he 
say  that  ? 

The  Witness.  No. 

Mr.  Libby.  He  says  it  is  his  own  computation. 

Mr.  Burton.  That  is  true;  but  he  did  not  put  it  on  the 
books. 

The  Witness.  My  computation  from  the  books. 

i 

By  the  Auditor: 

Q.  You  understand  that  you  are  not  to  supply  anything 
that  does  not  appear  from  the  books?  A.  That  is  right. 
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By  Mr.  Libby: 

Q.  Will  you  show  me  on  the  books,  please? 

168  (The  witness  indicated  on  the  books.) 

Q.  None  of  these  figures  (indicating)  are  yours?  A.  No. 

Q.  Where  does  this  say  the  “Net  profit”  for  the  month? 

Mr.  Marshall.  Vou  will  have  to  figure  it  out. 

Mr.  Libby.  But  we  can  do  that. 

Mr.  Marshall.  Of  course  they  can;  that  is  all  we  are 
asking  him  to  do. 

Mr.  Libby.  All  right;  it  does  not  appear  on  the  books, 
and  I  tell  your  Honor  that  it  does  not  appear  on  the  books. 
That  is  what  he  is  testifying  to. 

Mr.  Williams.  The  objection  is  also  to  the  expression 
“Net  Profit.”  If  he  was  testifying  that  he  found  $2,539.83 
on  the  books  for  sales  and,  for  the  same  period,  found 
$2,040.96  for  merchandise  and  operating  expenses,  then 
anyone  can  subtract  one  from  the  other  and  get  $498.87. 
If  that  were  on  the  books,  1  would  not  object  to  anyone’s 
pointing  that  out — not  as  “Net  profit”,  but  as  the  differ¬ 
ence  between  the  two  figures.  But  even  that  is  not  on  the 
books;  he  has  figured  it  on  the  paper. 

The  Auditor.  Is  not  the  net  profit  shown  on  the  books? 

Mr.  Williams.  There  is  no  “Net  profit”  column  there. 

Mr.  Libby.  He  says  he  is  computing  that. 

The  Auditor.  He  can  give  the  difference. 

Mr.  Libby.  But  it  does  not  follow  that  that  is  the  profit; 
it  leaves  it  open  to  argument,  whether  it  is  a  profit,  whether 
there  were  things  in  the  operating  expenses  that,  as  against 
this  defendant,  would  not  be  treated  as  properly  deductible. 

The  Auditor.  Would  there  be  any  impropriety  in  his 
saying  “Net  profit”,  on  the  assumption  that  the 

169  books  are  correct? 

Mr.  Libby.  I  think  there  would  be  great  objection 
to  it,  or  to  its  appearing  on  our  exception  to  your  Honor’s  . 
ruling.  Because  that  confuses  the  thing.  I  do  not  object 
to  his  saying  that,  between  the  column  which  purports  to 
show  receipts  and  the  column  which  purports  to  show  the 
expenditures,  the  difference  is  so  and  so.  But  I  do  object 
to  having  anything  go  in  this  record  to  the  effect  that  there 
was  any  net  profit  shown  on  those  books ;  because  there  is 
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not  a  single  figure  on  the  page  I  have  seen  for  this  partic¬ 
ular  month,  about  which  he  is  now  being  interrogated,  which 
shows  any  net  profit  whatever  or  any  loss  or  anything  else; 
there  is  no  such  column  on  the  books. 

Mr.  Marshall.  So,  then  an  auditor  cannot  say  anything 
except,  “Here  is  the  book,  and  it  has  these  figures,  from 
which  I  could  testify,  but  I  cannot  make  the  calculation  to 
show  whether  your  business  is  going  in  the  red”? 

The  Auditor.  Is  it  not  proper  to  receive  the  expert  an¬ 
alysis  of  an  accountant  and  auditor,  subject  to  the  veri¬ 
fication  of  what  he  says  is  from  the  books? 

Mr.  Libby.  1  submit  that  it  is  not,  your  Honor;  that  he 
can  testify  as  to  nothing  except  what  appears  on  the  books. 

Mr.  Marshall.  The  books  speak  for  themselves. 

Mr.  Libby.  All  right;  but  there  is  no  such  column  there. 
Mr.  Panagopoulos  can  furnish  that  information.  How  does 
he  know  how  much  went  to  capital  equipment,  from  those 
books? 

Mr.  Marshall.  Because  the  items  are  right  there,  that  he 
can  testify  to;  and  that  is  the  next  question  I  was  going 
to  ask.  The  books  show  it. 

170  Mr.  Libby.  I  say  that  the  auditor  cannot  import 
any  figures  which  are  not  on  those  books. 

The  Auditor.  Is  he  doing  that? 

Mr.  Libby.  I  think  he  is.  He  was  asked  what  the  net 
profit  was  for  the  month.  I  say  there  is  no  net  profit  shown 
by  the  books. 

Mr.  Marshall.  If  there  was,  I  would  not  ask  him  the 
question,  because  the  books  would  show. 

Mr.  Libby.  You  cannot  bring  in  the  auditor  and  pull 
$45,000  out  of  the  air,  and  say  that  the  books  show  that. 

Mr.  Marshall.  He  is  not  pulling  it  out  of  the  air;  he  is 
getting  it  out  of  the  books  kept  in  the  course  of  this  man’s 
business.  The  idea  that  you  cannot  have  an  auditor  tes¬ 
tify  to  what  the  books  show,  assuming  them  to  be  correct, 
is  the  most  novel  proposition  I  have  heard  for  a  good  many 
years. 

Mr.  Libby.  Well,  I  have  been  practicing  for  25  years, 
and  that  was  about  the  first  thing  I  learned  at  law  school. 

Mr.  Marshall.  Then  you  must  have  gone  to  a  very  bad 
law  school,  because  I  have  been  practicing  law  for  45  years 
and  I  know  that  that  is  the  law. 
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Mr.  Williams.  Of  course  I  join  in  my  associate’s  objec¬ 
tion  ;  but  the  only  point  I  wanted  to  keep  out  of  the  record 
was  the  answers  of  this  witness  to  the  effect  that  he  found 
the  net  profit  to  be  so  much.  Because  that  is  going  to  be 
a  question  of  dispute.  What  he  is  undertaking  to  give,  as 
I  take  it,  is  what  is  marked  in  Exhibits  A  and  B  as  “Net 
profit”,  which  can  be  checked  off.  But  in  order  that  we  can 
check  against  him,  he  should  say  that  the  difference  be¬ 
tween  sales  as  recorded  in  the  books  and  the  mer- 
171  chandise  and  operating  expenses  as  recorded  in  the 
books  is  so  much. 

Mr.  Marshall.  All  right;  T  do  not  care  whether  you  call 
it  “Net  profit”,  but  that  is  what  it  is. 

Mr.  Williams.  It  is  the  difference  between  the  two  figures. 

The  Auditor.  You  agree,  then,  Mr.  Marshall? 

Mr.  Marshall.  Mr.  Burton  thinks  we  ought  to  have  a  rul¬ 
ing  on  it. 

Mr.  Burton.  I  believe,  if  T  may  say  a  word,  that  this 
gentleman  is  an  expert,  and  that  he  is  entitled  to  say  that, 
from  an  examination  of  the  books  and  the  figures  there  dis¬ 
closed,  there  was  a  profit  or  a  loss  or  neither.  If  we  can¬ 
not  have  him  testify  to  that  and  are  not  entitled  to  that 
testimony,  then  there  is  no  purpose  in  having  him  here  at 
all.  If  that  were  shown  bv  the  books  themselves,  then  we 
could  not  call  him  here  to  testify,  because  the  books  would 
speak  for  themselves. 

Therefore  I  think  that,  for  whatever  it  is  worth,  he  is 
entitled  to  say,  “I  find  from  an  examination  of  this  book 
that  there  was,  for  the  month  of  October,  a  net  profit  of 
$498.87.”  If  he  cannot  do  that,  then  he  is  not  an  expert. 

The  Auditor.  I  think  it  is  proper  for  him  to  say  that. 
Of  course  it  will  all  be  subject  to  verification  from  the 
books,  bv  this  office.  It  is  reallv  intended  to  assist  the 
Auditor — this  Auditor — in  his  consideration  of  this  case, 
is  it  not? 


Mr.  Libby.  Your  Honor  asks  me  the  question.  I  tell  you 
I  think  it  is  for  the  purpose  of  confusing  your  Honor  into 
the  belief  that  those  books  show  any  net  profit  or  net  loss 
on  them.  That  is  why  I  object  to  the  “Net  profit.”  We  do 
not  object  to  the  statement  that  those  figures  in  the 
172  books  show  a  difference  of  so  much;  we  do  not  ob¬ 
ject  to  that.  But  to  have  this  described  in  this  rec- 
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ord  as  a  net  profit  as  shown  by  those  books,  I  submit  is 
improper,  since  the  books  do  not  show  a  net  profit  or  loss. 

Mr.  Burton.  If  they  are  correct,  they  show  one  thing  or 
the  other. 

Mr.  Libby.  They  show  a  difference.  And  if  he  computed 
that,  let  him  state,  “This  is  the  difference  between  those 
two  columns.” 

The  Auditor.  I  will  have  to  find  the  net  profit,  won’t  I? 
And  I  do  not  care  what  you  call  that  difference. 

Mr.  Libby.  If  you  find  it  afterward,  we  have  no  objection. 
But  to  have  him  describe  it  as  “Net  profit”  on  this  witness 
stand,  and  to  have  that  testimony  transcribed  in  the  rec¬ 
ord,  is  not  proper. 

The  Auditor.  I  do  not  think  it  makes  much  difference. 

Mr.  Libby.  Then  will  your  Honor  rule  with  us? 

Mr.  Marshall.  No:  will  vour  Honor  rule  with  us? 

7  » 

The  Auditor.  There  seems  to  be  a  difference  between 
you  and  your  colleague. 

Mr.  Marshall.  I  agree  with  him  now;  at  first  I  was  will¬ 
ing  to  concede  a  point,  in  order  to  avoid  the  discussion.  But 
I  think  Mr.  Burton  is  right. 

The  Auditor.  What  are  we  confronted  with? 

Mr.  Marshall.  An  objection. 

The  Auditor.  Are  you  objecting? 

Mr.  Libby.  I  am  objecting  to  the  use  of  the  words  “Net 
profit  as  shown  by  these  books,”  because  we  maintain  that 
the  books  have  no  such  column  as  “Net  profit.” 

173  The  Auditor.  He  did  not  sav  the  books  show  a  net 
profit  column;  I  was  assuming  there  was  one  on 
there,  because  there  is  one  on  the  paper  that  has  been  sub¬ 
mitted  here.  But  he  did  not  say  there  was  a  net  profit  col¬ 
umn  there. 

Mr.  Libby.  Exactly.  I  say  his  testimony  should  be  limited 
to  stating  that  he  computed  the  difference  between  the  in¬ 
come  and  disbursement  columns,  and  he  found  the  differ¬ 
ence  to  be  so  much. 

The  Auditor.  I  think  he  may  properly  give  us  his  expert 
interpretation  of  the  items  found  in  those  books.  And  I 
shall  have  to  overrule  your  objection. 

Mr.  Libby.  Then  your  Honor  of  course  allows  me  an  ex¬ 
ception? 

The  Auditor.  Certainly;  you  are  entitled  to  that. 
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Mr.  Marshall.  Now  we  go  back  to  where  we  were  some 
time  ago. 

By  Mr.  Marshall: 

Q.  What  did  you  find,  from  your  calculations,  as  to  any 
net  profit  during  the  month  of  October  or  the  remainder  of 
the  month,  from  October  18,  on!  A.  What  year  is  that? 

Q.  That  is  the  very  beginning  of  those  books — 1932,  is 
it  not? 

The  Auditor.  The  18th  of  October,  1932. 

Mr.  Marshall.  Yes. 

The  Witness.  All  right.  I  have  already  said,  $498.87. 

Mr.  Williams.  He  means  from  the  18th  to  the  31st? 

Mr.  Marshall.  Yes;  from  the  18th  of  October  to 

174  the  31st. 

The  Witness.  Shall  I  repeat  the  same  figures? 
By  Mr.  Marshall: 

Q.  You  have  given  us  the  figures  $498.87?  A.  Yes. 

Mr.  Williams.  All  right. 

By  Mr.  Marshall : 

Q.  During  that  period  of  time,  did  you  find  any  capital 
expenditures?  A.  Yes. 

Q.  What  was  that  ?  A.  $265. 

Q.  265?  A.  Yes. 

Q.  What  was  that  for,  as  shown  by  the  books?  A.  (Ex¬ 
amining  the  books)  For  furniture  and  fixtures — in  that 
column. 

Q.  Take  the  next  month,  November:  What  was  the  ag¬ 
gregate  of  sales  for  that  month,  as  shown  by  the  book — 
in  each  instance,  when  I  ask  a  question?  A.  Sales  were 
$5,577.12. 

Q.  And  the  merchandise  and  operating  expenses?  A. 
$4,822.67. 

Q.  $4,822.67?  A.  Yes. 

Q.  What,  if  any,  do  the  books  show  to  have  been  the  net 
profit  during  that  period? 

Mr.  Libby.  Of  course  my  objection  is  good  as  to  each 
item? 

Mr.  Marshall.  Every  item. 

175  The  Auditor.  Yes. 

The  Witness.  The  net  profit  is  $754.45. 
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Bv  Mr.  Marshall: 

Q.  $754.45?  A.  Yes. 

Q.  Is  there  any  capital  expenditure  for  the  month  of 
November?  A.  $82. 

Q.  Is  that  for  the  same  tiling- — furniture  and  fixtures? 
A.  Furniture  and  fixtures;  yes. 

Q.  Take  December,  the  next  month:  What  do  the  books 
show  the  sales  to  have  been  in  December?  A.  $6,025.62. 

Q.  And  merchandise  and  operating  expenses?  A.  Oper¬ 
ating  expenses,  $4,979.21. 

Q.  What  about  profit,  if  any  ?  A.  $1,046.41. 

Q.  Capital  expenditures?  $117.25. 

Q.  Now  take  January,  1933:  Sales?  A.  Sales,  $6,057.99. 
Q.  Merchandise  and  operating  expenses?  A.  $5,172.05. 

Q.  Profit?  A.  $885.94. 

Q.  Capital  expenditures?  A.  $45. 

Q.  February?  A.  $5,645.70. 

176  Q.  For  what?  A.  Sales. 

Q.  And  merchandise  and  operating  expenses?  A. 
$4,635.95. 

Q.  And  the  net  profit?  A.  Net  profit,  $1,009.75. 

Q.  Capital  expenditures?  A.  $97.75. 

Q.  March,  the  next  month?  A.  Sales,  $6,774.34. 

Q.  Merchandise  and  operating  expenses?  A.  Merchan¬ 
dise  and  operating  expenses,  $5,404.59. 

Q.  Net  profit?  A.  Net  profit,  $1,369.75. 

Q.  Capital  expenditures?  A.  $165. 

Q.  The  next  month,  April— sales?  A.  April  sales,  $7,- 
365.84. 

Q.  Merchandise  and  operating  expenses — for  April?  A. 
$5,735.62. 

Q.  Net  profit  for  April?  A.  $1,630.22. 

Q.  Capital  expenditures  for  April  ?  A.  $193. 

Q.  The  following  month.  May:  Sales?  A.  Sales,  $7,- 
049.96. 

Q.  Merchandise  and  operating  expenses?  A.  $6,074.70. 

Q.  Net  profit?  A.  $975.26. 

177  Q.  Capital  expenditures?  A.  $151.20. 

Q.  The  month  of  June:  Sales?  A.  $6,500.37. 

Q.  Merchandise  and  operating  expenses  for  June?  A. 
$5,642.97. 

Q.  Net  profit  for  that  month?  A.  $857.40. 
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Q.  Capital  expenditures  for  that  month?  A.  $140.76. 

Q.  July  sales.  A.  $6,706.78. 

Q.  Merchandise  and  operating  expenses?  A.  $5,800.77. 
Q.  Net  profit?  A.  $906.01. 

Q.  Capital  expenditures?  A.  $141.20. 

Q.  August  sales?  A.  $6,577.84. 

Q.  Merchandise  and  operating  expenses  for  August?  A. 
$5,890.15. 

Q.  Net  profit  for  August?  A.  $678.69. 

Q.  Capital  expenditures  for  August?  A.  $84.85. 

Q.  September  sales  A.  $6,431.38. 

178  Q.  Merchandise  and  operating  expenses?  A.  $5,- 
926.58. 

Q.  Net  profit  for  that  month?  A.  $504.80. 

Q.  Capital  expenditures  for  September?  A.  $120.15. 

Q.  Sales  for  October?  A.  $5,968.69. 

Q.  Merchandise  and  operating  expenses  for  October?  A. 
$5,563.21. 

Q.  Net  profit  for  October?  A.  $405.48. 

Q.  Capital  expenditures  for  October?  A.  $70. 

Q.  November  sales?  A.  $5,606.35. 

Q.  Merchandise  and  operating  expenses,  November?  A. 
$5,095.45. 

Q.  Net  profit  for  November?  A.  $510.90. 

Q.  Capital  expenditures,  November?  A.  $82.20. 

Q.  December  1  to  December  9,  sales?  A.  $1,467.62. 

Q.  Merchandise  and  operating  expenses  during  that  same 
period?  A.  $1,246.77. 

Q.  Net  profit  during  that  period?  A.  $220.85. 

179  Q.  Capital  expenditures  during  the  same  period? 
A.  $97.20. 

Q.  The  figures  that  you  have  given  us  are  up  to  De¬ 
cember  the  9th,  1933?  A.  Yes,  sir. 

Mr.  Williams.  I  may  say  that  checks  with  Exhibit  A. 
Mr.  Marshall.  It  does;  it  checks  with  our  Exhibit  A. 

By  Mr.  Marshall : 

Q.  Can  you  give  us  the  volume  of  sales  from  December 
9  to  December  31,  1933?  A.  Sales,  $3,262.44. 

Q.  Merchandise  and  operating  expenses  during  the  same 
period?  A.  $3,258.11. 

Q.  Net  profit  during  the  same  period?  A.  $4.33. 
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Q.  Capital  expenditures  during  that  period?  A.  None. 

Q.  Now  the  month  of  January,  1934:  Sales?  A.  Sales, 
$4,410.67. 

Q.  Merchandise  and  operating  expenses?  A.  $4,496.01. 

Q.  And  any  net  profit  for  that  month?  A.  It  is  a  net  loss 
there,  of  $85.34. 

Q.  Capital  expenditures?  A.  $81.20. 

Mr.  Williams.  That  is  the  first  reference  to  a  net  loss; 
and  of  course  it  is  understood  that  the  same  objection  and 
exception  to  the  ruling  is  had,  as  to  where  it  refers 

180  to  a  net  profit? 

The  Auditor.  Yes;  of  course. 

By  Mr.  Marshall: 

Q.  Now  take  the  month  of  February,  1934,  and  give  us  the 
sales  as  shown  by  the  books.  A.  $3,965.78. 

Q.  Merchandise  and  operating  expenses  during  the  month 
of  February?  A.  $4,561.16. 

Q.  Net  profit  or  net  loss  during  that  time*  A.  Net  loss, 
$595.38. 

Q.  Capital  expenditures?  A.  $100.20. 

Q.  The  month  of  March:  Sales?  A.  $5,052.39. 

Q.  Merchandise  and  operating  expenses  for  March?  A. 
$5,238.05. 

Q.  Net  profit  or  net  loss  for  March?  A.  Net  loss,  $185.66. 
Q.  Capital  expenditures?  A.  $100.20. 

Q.  The  month  of  April:  Sales?  A.  $5,697.71. 

6.  Merchandise  and  operating  expenses  for  April?  A. 
$5,134.59. 

Q.  Net  profit  or  net  loss  for  April?  A.  Net  profit,  $563.12. 
Q.  Capital  expenditures  for  April?  A.  $106.20. 

181  Q.  The  following  month,  May:  Sales?  A.  Sales, 
$5,913.53. 

Q.  Merchandise  and  operating  expenses  for  the  same 
month?  A.  $5,572.06. 

Q.  Net  profit  or  net  loss,  as  the  case  may  be?  A.  Net 
profit,  $341.47. 

Q.  That  is  profit  ?  A.  Yes :  profit. 

Q.  Capital  expenditures?  A.  Capital  expenditures, 
$155.70. 

Q.  June  sales?  A.  $5,598.04. 

Q.  Merchandise  and  operating  expenses  for  June?  A. 
$5,589.97. 
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Q.  Profit  or  loss,  June?  A.  Profit,  $8.07. 

Q.  Capital  expenditures,  June?  A.  $96.20. 

Q.  July  sales?  A.  $5,397.84. 

Q.  Merchandise  and  operating  expenses?  A.  $5,311.78. 

Q.  Profit  or  loss  for  that  month?  A.  Xet  profit,  $86.06. 
Q.  Capital  expenditures?  A.  Capital  expenditures, 
$116.20. 

Q.  Now,  the  month  of  August:  Sales?  A.  $5,404.70. 

Q.  Merchandise  and  operating  expenses  for  Au- 

182  gust?  A.  $5,237.48. 

Q.  Profit  or  loss  for  August?  A.  Profit,  $167.22. 
Q.  Capital  expenditures,  August?  A.  $101.20. 

Q.  September  sales?  A.  September,  $5,610.71. 

Q.  Merchandise  and  operating  expenses,  September?  A. 
$5,532.28. 

Q.  Profit  or  loss,  September?  A.  Xet  profit,  $78.43. 

Q.  Capital  expenditures?  A.  $66.20. 

Q.  October  sales  ?  A.  $5,741.95. 

Q.  Merchandise  and  operating  expenses?  A.  $5,478.29. 
Q.  Xet  profit  or  loss  ?  A.  Xet  profit,  $263.66. 

Q.  Capital  expenditures?  A.  $53.45. 

Q.  Xovcmber  sales?  A.  $5,174.58. 

Q.  Merchandise  and  operating  expenses?  A.  $5,223.63. 
Q.  Xet  profit  or  net  loss  for  Xovember?  A.  Xet  loss, 
$49.05. 

Q.  Capital  expenditures?  A.  $36.20. 

183  Q.  December  sales?  A.  $5,082.84. 

Q.  Merchandise  and  operating  expenses?  A. 
$5,199.64. 

Q.  Profit  or  loss?  A.  Xet  loss,  $116.80. 

Q.  Capital  expenditures?  A.  $61.20. 

Q.  Xow,  the  month  of  January,  1935.  What  were  the 
sales  during  that  month?  A.  $5,211.12. 

Q.  Merchandise  and  operating  expenses?  A.  $5,751.09. 
Q.  Xet  profit  or  loss?  A.  Xet  loss,  $539.97. 

Q.  Capital  expenditures?  A.  $36.20. 

Q.  February  sales?  A.  $4,463.45. 

Q.  Merchandise  and  operating  expenses?  A.  $4,505.71. 
Q.  Xet  profit  or  loss?  A.  Xet  loss,  $42.26. 

Q.  Capital  expenditures?  A.  $123.95. 

Q.  March  sales?  A.  $5,026.95. 

Q.  Merchandise  and  operating  expenses?  A.  $5,178.51. 
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Q.  Net  profit  or  loss?  A.  Net  loss,  $151.56. 

184  Q.  Capital  expenditures?  A.  $54.32. 

Q.  April  sales?  A.  $4,986.64. 

Q.  Merchandise  and  operating  expenses?  A.  $4,878.79. 
Q.  Net  profit  or  loss  during  April?  A.  Net  profit,  $107.85. 
Q.  Capital  expenditures?  A.  $49.20. 

Q.  May  sales  ?  A.  $4,994.45. 

Q.  Merchandise  and  operating  expenses?  A.  $5,369.23. 
Q.  Net  profit  or  loss  for  May?  A.  Net  loss,  $374.78. 

Q.  Capital  expenditures?  A.  $110.20. 

Q.  June  sales?  A.  $5,229.75. 

Q.  Merchandise  and  operating  expenses?  A.  $5,148.79. 
Q.  Net  profit  or  loss?  A.  Net  profit,  $80.96. 

Q.  Capital  expenditures?  A.  $56.30. 

Q.  July  sales?  A.  $5,393.34. 

185  Q.  Merchandise  and  operating  expenses  for  July? 
A.  $5,699.73. 

Q.  Net  profit  or  loss?  A.  Net  loss,  $306.39. 

Q.  Capital  expenditures?  A.  $318.70. 

Q.  August  sales?  A.  $5,531.42. 

Q.  Merchandise  and  operating  expenses  for  August?  A. 
$5,873.72. 

Q.  Net  profit  or  loss,  August?  A.  Net  loss,  $342.30. 

Q.  Capital  expenditures?  A.  $368. 

Q.  September  sales?  A.  $4,998.03. 

Q.  Merchandise  and  operating  expenses?  A.  $5,243.82. 
Q.  Net  profit  or  loss?  A.  Net  loss,  $245.79. 

Q.  Capital  expenditures?  A.  $115.20. 

Q.  October  sales?  A.  $5,314.57. 

Q.  Merchandise  and  operating  expenses?  A.  $5,465.74. 

Q.  Net  profit  or  loss?  A.  Net  loss,  $151.17. 

186  Q.  Capital  expenditures?  A.  $49.20. 

Q.  November  sales?  A.  $4,952.89. 

Q.  Merchandise  and  operating  expenses?  A.  $5,396.09. 
Q.  Net  profit  or  loss  ?  A.  Net  loss,  $443.20. 

Q.  Capital  expenditures  ?  A.  $144.99. 

Q.  December  sales?  A.  $4,836.58. 

Q.  Merchandise  and  operating  expenses?  A.  $5,147.02. 
Q.  Net  profit  or  loss?  A.  Net  loss,  $310.44. 

Q.  Capital  expenditures  ?  A.  $139.29. 

Q.  January,  1936,  sales?  A.  $4,692.22. 

Q.  Merchandise  and  operating  expenses?  A.  $5,178.95. 
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Q.  Net  profit  or  loss  ?  A.  Net  loss,  $486.73. 

Q.  Capital  expenditures?  A.  $167.39. 

Q.  February  sales?  A.  $5,000.99. 

Q.  Merchandise  and  operating-  expenses?  A.  $4,- 

187  904.74. 

Q.  Net  profit  or  loss?  A.  Net  profit,  $96.25. 

Q.  Capital  expenditures  ?  A.  $258.83. 

Q.  March  sales?  A.  $5,811.54. 

Q.  Merchandise  and  operating  expenses  ?  A.  $5,389.99. 

Q.  Net  profit  or  loss  ?  A.  Net  profit,  $421.65. 

Q.  Capital  expenditures?  A.  $141.39. 

Q.  April  sales?  A.  $5,863.03. 

Q.  Merchandise  and  operating  expenses?  A.  $5,535.15. 

Q.  Net  profit  or  loss?  A.  Net  profit,  $327.88. 

Q.  Capital  expenditures  ?  A.  $1S0.39. 

Q.  May  1  to  May  20,  1936.  Can  you  give  us  the  sales,  as 
you  ascertained  them  from  the  books,  during  that  period  of 
20  days  ?  A.  $3,740.15. 

Q.  And  the  merchandise  and  operating  expenses  for  the 
same  period?  A.  $3,782.52. 

Q.  Net  profit  or  loss?  A.  Net  loss,  $42.37. 

188  Q.  And  the  capital  expenditures  during  that  pe¬ 
riod?  A.  $151.19. 

Air.  Williams.  That  checks  with  Exhibit  B  as  corrected 
in  the  last  line  at  the  beginning  of  this  afternoon’s  session. 

Bv  Mr.  Marshall: 

Q.  In  computing  net  profit  or  loss,  how  do  you  figure  cap¬ 
ital  expenditures  ?  A.  I  have  consulted  Mr.  Panagopoulos 
on  the  items  allowed — 

Q.  (Interposing)  Perhaps  you  do  not  understand  my 
question.  When  you  are  figuring  on  net  profit  or  net  loss, 
and  there  have  been  capital  expenditures,  what  part,  if 
any,  do  they  play  in  the  question  of  net  profit  or  net  loss? 
A.  You  can  see  that  the  capital  expenditures  have  been  de¬ 
ducted  from  the  total  merchandise  and  operating  expenses, 
that  is,  in  determining  the  net  profit,  naturally,  capital  ex¬ 
penditures  have  not  been  included  in  the  merchandise  and 
total  operating  expenses. 

Mr.  Marshall.  I  think  that  is  all. 
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Cross  Examination 

Bv  Mr.  Libbv: 

%>  * 

Q.  Just  turn  to  any  page  there — not  the  first  page.  Where 
do  the  capital  expenditures  appear  on  there?  A.  Right 
there  (indicating). 

Q.  So,  those  could  be  broken  down,  is  that  correct?  A. 
Yes. 

Q.  So,  this  item  here  (indicating)  appears  the  same  in 
every  case,  with  the  corresponding  month?  Let  me 

189  see  this  month  of  January,  1933,  for  instance.  That 
would  be  the  first  one.  If  this  (indicating)  is  the 

capital  expenditure,  that  shows  $161.44.  A.  This  (indicat¬ 
ing)  is  capital  expenditure  here. 

Q.  What  is  the  rest  of  this  here?  A.  Miscellaneous  ex¬ 
penses. 

Q.  You  do  not  call  a  cash  register  capital  expense?  A. 
Repairing  a  cash  register  is  an  expense. 

Mr.  Williams.  Wait  a  minute.  If  you  are  speaking  for 
the  stenographer,  he  cannot  hear  you  very  well. 

By  Mr.  Libby: 

Q.  What  is  “Washington  tobacco,”  for  instance?  A. 
They  buy  cigarettes  and  cigars. 

Q.  There  is  no  column  here  that  shows  capital  expenses, 
is  that  correct?  A.  No.  I  got  that  from  Mr.  Panagopoulos. 

Q.  So,  you  have  just  estimated  that  from  what  he  told 
you — pure  hearsay?  A.  I  have  not  estimated,  but  I  have 
determined  the  amounts  here  from  the  records. 

Q.  Did  you  see  the  vouchers  for  each  one  of  those  items? 
A.  No. 

Q.  You  just  put  down  for  capital  expenditures  what  Mr. 
Panagopoulos  told  you,  didn’t  you?  A.  I  took  out — 

Q.  (Interposing)  What  he  told  you,  yes.  You  call  that 
(indicating)  “furniture,”  do  you  not,  in  your  account 
here?  You  describe  it  as  “Paid  on  furniture  and 

190  fixtures”?  A.  Yes. 

Q.  That  is  what  vou  call  capital  expenditures  ?  A. 

Yes. 

Q.  But  you  did  not  include  such  things  as  cash  registers 
as  capital  expenditures?  A.  No. 
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Q.  According  to  your  system  of  auditing,  would  not  a 
cash  register  be  a  capital  expense  in  a  store  or  a  restau¬ 
rant?  A.  Yes. 

Q.  Why  wasn’t  it  in  there?  A.  Well,  apparently  this 
must  have  been — 

Q.  (Interposing.)  So,  that  item  is  not  correct  is  it?  A. 
It  does  not  say  whether  he  bought  a  new  cash  register 
or  not. 

Q.  According  to  you,  you  say  this  is  the  figure,  and  the 
capital  expense  actually  is  $161.44.  You  have  it  as  $45. 
A.  You  are  wrong.  Here  is  the  capital  expenditure,  here 
(indicating),  indicated  with  a  cross-mark,  after  going  over 
it  with  Mr.  Panagopoulos.  Apparently  I  consulted  him. 

Q.  You  did  not  take  what  the  books  showed?  You  con¬ 
sulted  Mr.  Panagopoulos,  and  then  you  put  down  the  figure? 
A.  I  had  to  consult  somebody  to  determine  the  capital  ex¬ 
penditures. 

Q.  So,  that  item  does  not  reflect  the  books,  does  it?  A. 
What  item? 

Q.  The  item  of  $45  here.  A.  It  surely  does. 

Q.  All  right.  Let  us  try  another  one,  then.  Take  the 
month  of  December,  1933.  What  have  you  for  capi- 
191  tal  expenditures  in  that  month?  A.  $117.25. 

Q.  Where  do  you  find  it?  A.  There  you  are  (indi¬ 
cating). 

Mr.  Libby,  (addressing  the  Auditor).  Here  is  a  column 
which  he  states  contains  the  capital  expenditures — this  col¬ 
umn  here,  marked  “Miscellaneous.” 

Mr.  Burton.  But  he  did  not  say  it  contained  only  capital 
expenditures. 

Mr.  Libby.  I  am  trying  to  find  out  what  it  does  contain. 

Mr.  Burton.  Ask  him  what  it  shows. 

Mr.  Libby.  He  is  getting  the  figures  for  me  now. 

The  Witness.  This  (indicating)  is  1933. 

By  Mr.  Libby: 

Q.  This  is  1933.  A.  This  is  December.  Here  (indicating) 
are  the  three  items  indicated — to  Dulin  &  Martin  Com¬ 
pany,  $15 ;  Lincoln  National  Bank,  a  note,  $61 — 

Q.  (Interposing)  What  was  that  for,  do  you  know?  A. 
A  note  for  fixtures;  and  $21. 

Q.  How  do  you  know  it  was  a  note  for  fixtures?  A.  I 
have  obtained  the  information  from  Mr.  Panagopoulos. 
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Q.  You  put  down  anything  Hr.  Panagopoulos  told  you, 
didn’t  you?  A.  Xo,  I  didn’t  put  it  down.  He  put  it  down. 

Q.  Did  you  make  out  Mr.  Panagopoulos’  income  tax  re¬ 
turn?  A.  Yes,  indeed. 

Q.  From  these  books?  A.  From  those  books,  yes. 

192  Q.  You  made  it  out  from  these  books?  A.  From 
these  books,  ves. 

Q.  I  mean  this  book  hero  (indicating).  You  did  not  use 
anything  else  ?  A.  I  did  not  use  anything  else,  no. 

Q.  What  are  these  other  items  that  are  carried  here  in 
this  column,  “Miscellaneous,”  which  apparently  total,  for 
the  month,  $736.27 — is  that  right?  A.  These  (indicating) 
are  checks.  This  (indicating)  is  cash. 

Q.  What  are  these  (indicating)?  A.  For  example,  Gas 
Consumers,  $4;  Washington  Tobacco,  $5 — 

Q.  (Interposing)  What  are  those  for,  do  you  know?  A. 
From  the  information  I  obtained,  it  is  for  merchandise. 

Q.  Did  you  check  any  of  the  vouchers  for  any  of  the  items 
shown  in  this  column  here  at  any  time  while  you  kept  those 
books — the  receipted  bills?  A.  I  believe  I  stated  before  I 
have  not  checked  any  vouchers. 

Q.  You  just  did  what  Mr.  Panagopoulos  told  vou?  A. 
Yes. 

Q.  For  instance,  here,  Dulin  &  Martin — you  carry  that  as 
capital  account,  do  you?  A.  That  is  right. 

Q.  I  suppose  you  know  what  this  “H.  L.  Rust  Company” 
would  be,  $350?  A.  Yes. 

193  Q.  That  would  be  rent?  A.  Yes. 

Q.  You  do  not  break  down  your  expenditures  at 
all.  Now,  as  a  matter  of  fact,  this  column  here,  “Sales,” 
and  this  column,  “Expenses” — that  is,  “Merchandise  and 
operating  expenses” — you  do  not  know  where  those  figures 
came  from,  except  that  Mr.  Panagopoulos  gave  them  to 
you?  A.  They  come  from  here  (indicating). 

Mr.  Burton.  “From  here”  meaning  what? 

Mr.  Libbv.  From  this  book. 

Mr.  Burton.  The  reporter  is  trying  to  take  it  down. 

The  Witness.  From  the  book. 

By  Mr.  Libby: 

Q.  You  added  these  totals?  A.  Yes. 

Q.  And,  to  get  your  other  information  as  to  capital  ex¬ 
penditures,  you  asked  Mr.  Panagopoulos,  and  you  put  down 
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anything  he  told  you;  is  that  right?  A.  I  consulted  him 
on  the  capital  expenditures  from  this  book,  and  I  ascer¬ 
tained  the  profit  and  loss  after  deducting  the  capital  ex¬ 
penditures. 

Q.  For  instance,  here  is  “Laundry.”  You  never  totaled 
that  column  at  all,  did  you?  A.  I  beg  your  pardon? 

Q.  Here  is  a  column  of  “Laundry.”  That  column  never 
was  totaled,  was  it?  A.  It  was  not  totaled,  no. 

Q.  That  is  an  item  of  some  kind,  is  it  not?  A.  You  can 
see  that. 

194  The  Auditor.  What  did  you  say  that  was? 

Mr.  Libby.  Laundry.  Every  few  days  there  is  an 
item  here,  but  there  is  no  total  for  it.  I  take  it  that  would 
be  an  expense. 

By  Mr.  Libby: 

Q.  Should  not  that  be  included  in  this  column  here  (in¬ 
dicating)  ?  A.  It  is  in  there. 

Q.  How  does  it  get  in  there?  How  did  you  check  that 
column  ?  A.  It  is  included  in  this  total  here  shown  on  the 
book  (indicating). 

Mr.  Burton.  Which  total? 

The  Witness.  This,  right  here  (indicating). 

Mr.  Burton.  What  is  the  name  of  the  total? 

The  Witness.  “Total  cash  paid  out.” 

By  Mr.  Libby : 

Q.  So,  you  just  ignored  that,  didn’t  you?  A.  That  would 
not  make  any  difference,  if  I  had  added  it. 

Q.  If  you  had  added  it,  it  would  have  made  a  difference 
that  month  of  $20,  would  it  not?  A.  No. 

Q.  How  about  “Napkin  bags”?  A.  The  same  thing  ap¬ 
plies. 

Q.  There  are  no  totals?  A.  It  is  not  necessary  to  total 
that. 

Mr.  Marshall.  You  would  not  want  to  add  it  in  twice, 
would  you? 

By  Mr.  Libby: 

195  Q.  WLat  is  the  occasion  for  putting  it  on  this  book, 
if  you  knowr?  Here  it  is,  on  this  book. 

Does  your  Honor  understand  what  I  mean?  These  col¬ 
umns  are  not  totaled  at  all.  There  is  a  column  for  receipts 
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and  a  column  for  expenditures.  Then  there  is  another  col¬ 
umn  for  laundry,  napkin  bags,  trash — I  suppose  that 
“trash”  item  is  for  removing  trash. 

The  Witness.  Yes. 

Mr.  Libby.  There  is  no  total  at  all.  Then  there  is  a 
“Miscellaneous”  column  from  which  he  abstracts  certain 
items  and  charges  them  to  the  capital  account,  in  his  re¬ 
capitulation.  That  is  correct,  is  it  not? 

The  Witness.  That  is  correct. 

By  Mr.  Libby: 

Q.  Let  us  try  one  more.  Take  the  month  of  June,  1935. 
What  have  you  for  capital  expenditures  that  month?  A. 
$56.30.  There  seems  to  be  a  difference  of  $6  there. 

Q.  Can  you  show  me  on  there  the  items  that  make  up  that 
difference  of  $6.  What  are  the  items  that  make  the  $6 
difference?  What  is  that  (indicating),  for  instance?  A. 
Note. 

Q.  Note,  $7.  What  is  this  note  here,  $28?  A.  The  total 
of  these  four  items  (indicating). 

Q.  There  is  $7.  Where  is  the  rest  of  it?  A.  Here  (indi¬ 
cating). 

Q.  What  is  your  figure  shown  over  here?  A.  $56.30. 

Q.  What  do  you  get  here — $28?  A.  $49.30. 

196  Q.  Where  is  the  rest  of  it?  A.  Here  is  $28  of  it. 

Q.  You  say,  “Note,  note,  note,  note.”  What  are 
the  notes  for?  A.  According  to  my  recollection  it  was  some 
loan  that  Mr.  Panagopoulos  had  made  from  the  bank,  and 
he  was  paying  that  note. 

Q.  Do  you  call  loans  made  from  the  bank  capital  account? 
A.  Yes. 

Q.  If  Mr.  Panagopoulos  goes  out  and  makes  a  loan  at  the 
bank,  you  charge  that  up  to  capital  account,  do  you,  even  if 
he  does  not  buy  anything  for  the  business  out  of  that  loan? 
Is  that  your  system  of  bookkeeping?  A.  We  do  not  charge 
it  to  the  expense  account. 

Q.  With  respect  to  these  items  I  was  talking  to  you  about 
previously,  laundry,  napkins,  trash,  and  sundries,  at  some 
time  while  you  were  auditing  these  books  ^was  the  system 
of  bookkeeping  changed?  A.  What  is  that? 

Q.  Did  Mr.  Panagopoulos  change  the  system  of  book¬ 
keeping  at  some  time  while  you  were  auditing  these  books  ? 
A.  No,  he  did  not. 
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Q.  What  was  the  last  month  we  were  talking  about  before 
this?  It  was  December,  1933,  was  it  not,  where  I  called 
your  attention  to  the  fact  that  none  of  those  columns  was 
totaled?  A.  Yes. 

Q.  You  say  they  are  in  here.  In  June,  1935,  they  are 
totaled,  are  they  not?  Here  are  the  columns  (indicating). 
A.  Yes,  sir. 

197  Q.  Can  you  make  any  explanation  of  that,  as  an 
expert?  A.  Well,  the  Collector  of  Internal  Revenue 

was  more  strict  in  the  last  couple  of  years,  and  we  had  to 
give  better  information. 

Q.  Then  you  did  change  the  system  of  bookkeeping. 
A.  We  did  not  change  the  system  of  bookkeeping.  We  just 
carried  the  totals  down  to  give  more  detailed  information. 

Q.  When  did  you  start  totaling  those,  if  you  recollect? 
For  instance,  in  the  month  of  November,  1933,  you  did  total 
them,  did  you  not  ?  A.  That  is  right. 

Q.  In  the  month  of  December,  the  following  month,  you 
did  not  total  them,  did  you?  A.  It  just  happened  we  did 
not  total  them  that  month. 

Q.  It  just  happened  that  you  did  not.  There  was  no  rea¬ 
son  for  it? 

You  did  not  add  those  on  to  anything  that  is  shown  in 
here — “Total  cash  paid  out”?  A.  What  is  that  question? 

Q.  You  did  not  add  these  amounts  over  here,  these  totals 
over  here — 

Mr.  Marshall  (interposing).  What  do  “these  amounts 
over  here”  and  “these  totals  over  here”  mean? 

Mr.  Libby.  Laundry,  napkin  bags,  trash,  and  sundries. 
The  Witness.  All  those  items  are  included  in  the  total 
cash  paid  out. 

Mr.  Williams.  Is  that  page  numbered? 

Mr.  Libby.  No,  it  is  not.  It  is  August,  1933,  that  I  am 
talking  about  at  the  present  time.  I  have  just  been 

198  taking  pages  at  random  here  if  your  Honor  please, 
to  find  out. 

By  Mr.  Libby: 

Q.  When  you  testified  just  now,  you  testified  from  this 
sheet  over  here,  am  I  correct?  You  did  not  testify  from  the 
book  here?  You  just  read  these  figures.  When  did  you  pre¬ 
pare  those  figures?  A.  Last  fall. 
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Q.  You  made  up  these  figures  last  fall?  A.  Yes. 

Q.  Did  you  go  over  the  books  a  second  time  to  make  them 
up?  Did  you  have  any  memoranda  from  which  you  made 
them  up,  or  did  you  go  over  these  books  again,  or  this  so- 
called  book?  A.  I  went  over  it  again. 

Q.  Did  you  at  that  time  verify  the  capital  account  ?  A.  I 
have  verified  it  once. 

Q.  Did  you  do  it  last  fall,  or  did  you  do  it  the  month  that 
you  audited  the  books?  A.  At  that  time  I  did  not  make 
anything  like  this.  I  simply  prepared  an  income  tax  report ; 
but  last  fall  I  remember  I  verified  the  totals  again,  to  see 
whether  it  w^as  accurate  or  not. 

Q.  Was  that  the  first  time  that  you  ever  made  up  this 
capital  account  charge?  A.  What  do  you  mean,  the  first 
time?  I  only  had  it  once,  yes. 

Q.  There  is  nothing  on  the  books  to  show  any  capital  ac¬ 
count  charge,  is  there?  A.  I  think  there  is. 

Q.  I  am  asking  you.  Show  me,  on  the  book,  where 
199  there  is  any  capital  account  charge. 

Mr.  Marshall.  You  mean  an  item  by  that  name, 
or  a  column  by  that  name? 

Mr.  Libby.  Of  course,  it  is  admitted  that  there  is  not 
that;  but  he  says  it  appears  in  this  “Miscellaneous.”  I 
want  to  know  where,  from  this  book,  previous  to  the  time 
he  made  this  recapitulation  last  fall,  he  got  his  capital  ac¬ 
count,  or  whether  last  fall  Mr.  Panagopolous  simply  went 
back  over  all  these  months  and  said,  “Take  that  item,  that 
item,  and  that  item,  and  charge  them  to  capital  account.” 

Mr.  Burton.  He  never  said  Mr.  Panagopoulos  did  that. 

Mr.  Libby.  I  am  asking  if  he  did. 

Mr.  Burton.  He  said  he  merely  consulted  Mr.  Panagop¬ 
oulos  about  the  various  items. 

By  Mr.  Libby: 

Q.  I  want  to  know,  when  you  consulted  him,  did  you  con¬ 
sult  him  each  month,  or  did  you  wait  until  last  fall,  when 
you  prepared  this  recapitulation,  and  then  consult  him? 
A.  I  consulted  him  each  month.  I  took  the  book,  and  asked 
him  about  the  different  items. 

Q.  All  right,  then.  What  record  did  you  make  each 
month?  A.  I  made  a  memorandum  at  the  top  of  the  ac¬ 
count. 
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Q.  What  did  you  do  with  that  memorandum?  A.  When 
I  completed  my  total  operating  expenses  and  merchandise, 

I  took  that  item  out. 

Q.  That  was  each  month?  A.  Each  month. 

200  Q.  Did  you  keep  those  memoranda  yourself?  A.  I 
have  made  them  on  the  book.  Any  memorandum  is 

on  the  book. 

Q.  For  some  reason  last  fall  you  made  out  this  recapitu¬ 
lation.  A.  Yes,  sir. 

Q.  But  you  went  over  the  books.  Where,  from  the  books, 
did  you  get  your  items  which  you  charge  here, — “Draw¬ 
ings”  and  “Paid  on  furniture  and  fixtures”?  Where  did 
you  get  that  item  from?  A.  Later  on  I  found  some  items 
that  were  drawings  for  Mr.  Panagopoulos  ’  personal  ac¬ 
count,  so  I  took  them  off  too. 

Q.  You  took  those  drawings  from  his  personal  account 
and  charged  them  to  capital  ?  A.  Not  to  capital.  It  is  sim¬ 
ply  to  determine  the  profit  and  loss.  It  is  not  capital  ac¬ 
count. 

Q.  Let  me  see  if  I  understand  you.  You  mean  to  say  that 
you  found  that  Mr.  Panagopoulos  had  made  certain  draw¬ 
ings?  A.  Yes. 

Q.  Drawn  certain  money?  A.  Yes. 

Q.  And  so,  having  found  that  out,  you  went  and  charged 
it  to  capital  account,  is  that  right?  A.  It  was  not  to  deter¬ 
mine  the  capital  account. 

Q.  What  was  it  to  determine?  A.  To  determine  the 
profit  or  loss. 

Q.  What  have  Mr.  Panagopoulos’  drawings  got  to  do 
with  the  profit  or  loss?  A.  It  has  plenty  to  do. 

Q.  Explain  to  the  Auditor  what  they  have  to  do 

201  with  it.  A.  If  you  don ’t  deduct  it  from  the  total  ex¬ 
penses  paid  out,  you  will  naturally  have  more — your 

expenses  will  be  larger  than  your  income.  That  is,  you 
will  decrease  your  profit.  In  that  way,  you  really  derive 
the  exact  profit  by  taking  that  amount  out. 

Q.  You  are  a  public  accountant,  are  you  not?  A.  Yes. 

Q.  Is  it  not  a  fact  that  you  determine  profit  and  loss  ac¬ 
count  from  the  difference  between  the  money  you  take  in 
and  what  it  costs  you  to  do  business?  Is  not  that  the  basis 
on  which  you  determine  profit  or  loss?  A.  You  determine 
profit  or  loss  from  your  income,  after  deducting  the  cost  of 
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merchandise  and  the  operating  expenses,  which  I  have  here. 

Q.  So,  you  have  included  in  your  capital  account  here 
drawings  made  by  Mr.  Panagopoulos?  A.  That  is  right. 

Q.  Without  knowing  what  they  were  meant  for,  or  any¬ 
thing  about  them  ?  A.  I  was  not  interested  in  that. 

Q.  You  were  not  interested  in  that?  A.  To  determine 
what  he  did  with  the  money. 

Q.  But  you  included  them  in  capital  account,  and  that  is 
what  this  account  is  made  up  from?  A.  That  is  right. 

Mr.  Libby.  I  ask  your  Honor  to  strike  all  the  evidence  he 
has  given.  He  has  testified  from  papers,  in  which  he  states 
that  he  has  made  out  the  capital  account,  which  includes 
drawings  which  had  been  made  during  the  current  month 
by  Mr.  Panagopoulos. 

Mr.  Burton.  He  has  included  what? 

202  Mr.  Libby.  Drawings  made  by  Mr.  Panagopoulos 
during  the  current  month. 

Mr.  Burton.  He  has  included  that  in  capital  expenses? 

Mr.  Libby.  That  is  what  he  says. 

Mr.  Burton.  If  your  Honor  please  I  think  Mr.  Libby  has 
misconceived  the  whole  idea. 

Mr.  Libby.  Let  me  show  you — 

Mr.  Burton  (interposing).  Here  is  all  that  has  hap¬ 
pened.  Mr.  Rebis  has  taken  the  total  of  sales  and  he  has 
taken  the  total  of  expenses,  or  money  paid  out,  and  out  of 
the  money  paid  out  he  has  taken  or  deducted  any  drawings 
which  Mr.  Panagopoulos  made,  because  obviously  those  are 
not  expenses  of  business.  After  he  took  out  or  deducted 
from  the  money  paid  out  by  the  business,  the  drawings 
made  by  Mr.  Panagopoulos,  then  he  had  the  actual  expenses 
of  the  business,  and  from  the  total  sales  he  deducted  those 
expenses  and  arrived  at  the  total  net  profit  or  net  loss.  I 
do  not  think  Mr.  Libby  is  doing  it  purposely,  but  certainly 
he  is  throwing  a  smoke  screen  over  this  whole  thing. 

Mr.  Libby:  I  do  not  throw  smoke  screens. 

Mr.  Burton.  That  is  all  this  drawing  of  Mr.  Panagop¬ 
oulos  is.  It  appeared  on  the  books  as  money  paid  out  by 
Mr.  Panagopoulos.  It  certainly  was  not  expenses  of  the 
business.  You  could  not  include  that  in  the  total  expenses 
to  be  deducted  from  the  total  sales  in  order  to  arrive  at  the 
profit,  because  that  is  not  an  expense.  It  is  a  drawing  ac¬ 
count  ;  that  is  all  it  is. 
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Mr.  Libby.  I  renew  my  motion,  if  your  Honor 

203  please.  He  has  not  testified  from  the  books.  He  has 
testified  from  certain  accounts  which  he  prepared 

last  fall. 

The  Auditor.  I  did  not  catch  all  he  said.  I  will  take  your 
motion  under  consideration. 

Mr.  Libby.  That  is  all. 

Redirect  examination 

Bv  Mr.  Burton: 

Q.  Mr.  Rebis,  I  direct  your  attention  to  a  page  of  Plain¬ 
tiffs’  Exhibit  No.  1  entitled  “December,  1933”  which  con¬ 
tains  columns  entitled  “Merchandise,”  “Wages,”  “Laun¬ 
dry,”  “Broken  dishes,”  “Napkin  bags,”  “Trash,”  and  one 
column  without  any  designation  at  the  top.  Those  columns 
are  not  totaled  at  the  bottom,  are  thev?  A.  Thev  are  not. 

Q.  December,  1933,  was  a  month  which  was  split,  was  it 
not,  in  giving  your  figures  ?  Look  and  see.  A.  It  was  1932. 
Q.  Look  there  and  see,  now.  What  is  that  (indicating)  ? 
Mr.  Libby.  Don’t  lead  the  witness.  He  said  “1932.” 
The  Witness.  Yes. 

Bv  Mr.  Burton : 

Q.  That  was  the  month  that  was  split  up,  is  not  that 
right?  A.  Yes. 

Q.  And  you  gave  figures  from  December — 

Mr.  Williams  (interposing).  One  of  the  months  that  was 
split  up.  October  was  split  up. 

By  Mr.  Burton: 

204  Q.  You  gave  figures  from  December  1,  1933,  to 
December  9,  1933,  and  from  December  9,  1933,  to 

December  31,  1933;  is  that  correct?  A.  Yes. 

Q.  So  that,  if  you  had  made  a  total  of  the  columns,  you 
would  not  have  been  able  to  give  the  testimony  you  gave,  is 
that  correct?  A.  That  is  correct. 

Q.  With  respect  to  these  columns  which  I  have  desig¬ 
nated,  entitled  “Merchandise,”  “Wages,”  “Laundry,” 
“Broken  Dishes,”  “Napkin  Bags,”  and  “Trash,”  and  the 
column  without  any  designation  at  the  top,  are  the  figures 
appearing  in  those  columns  reflected  in  the  column  entitled 
“Total  cash  paid  out”?  A.  Yes,  sir. 
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Q.  Is  that  correct,  sir?  A.  Correct. 

Q.  So  that  the  page — 

Mr.  Libby  (interposing).  Let  him  testify,  Mr.  Burton. 
You  are  doing  the  testifying. 

By  Mr.  Burton: 

Q.  I  will  ask  you  whether  or  not  the  page  which  I  have 
just  designated  shows  an  addition  across  the  page  into  that 
column,  “Total  cash  paid  out,”  or  not.  A.  It  does. 

Q.  Does  the  total  appearing  at  the  bottom  of  the  column, 
“Total  cash  paid  out,”  include  the  totals — 

Mr.  Libby  (interposing).  Why  don’t  you  ask  him  what 
it  includes  ? 

Mr.  Burton:  All  right. 

205  By  Mr.  Burton: 

Q.  What  does  it  include — the  “Total  cash  paid  out”? 

Mr.  Marshall.  You  have  a  right  to  ask  him  whether  it 
includes  a  particular  item,  if  you  want  to. 

The  Witness.  The  “Total  cash  paid  out”  includes  mer¬ 
chandise,  wages,  general  expenses,  laundry,  broken  dishes, 
napkins  and  bags,  miscellaneous  items,  and  trash. 

By  Mr.  Burton: 

Q.  This  column  without  any  heading — 

A.  (Interposing)  The  column  without  any  heading  shows 
$1  paid  out. 

Q.  So  that  it  is  not  necessary,  then — or  is  it  necessary — 
to  total  each  one  of  those  columns,  entitled  “Merchandise,” 
“Wages,”  and  so  forth,  in  order  to  arrive  at  the  total 
cash  paid  out?  A.  It  is  not  necessary. 

Q.  In  arriving  at  your  figures  for  amounts  paid  on  furni¬ 
ture  and  fixtures,  how  did  you  arrive  at  them?  Just  tell  us 
the  whole  operation,  as  to  how  you  arrived  at  the  figure 
which  appears  in  the  column  of  your  notes  entitled  “Paid 
on  furniture  and  fixtures.”  A.  In  checking  over  the  items 
here  I  called  Mr.  Panagopoulos  to  explain  some  of  the 
items,  and  from  information  obtained  I  have  determined 
certain  items  here  that  were  to  be  applied  to  the  capital 
expenditures,  or,  rather,  most  of  the  items  to  the  “Furni¬ 
ture  and  fixtures”  account.  Later  I  found  some  items  that 
were  to  be  applied  against  the  personal  account  of  Mr. 
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Panagopoulos.  I  have  taken  those  items  out,  to  determine 
the  net  profit.  Of  course,  there  were  included  into 

206  the  item  that  I  have  designated  “Paid  on  Furni¬ 
ture  and  Fixtures” — part  of  my  statement  indicates 

a  drawing  account. 

Q.  When  you  determined  that  Mr.  Panagopoulos  had 
drawn  some  money  or  else  had  paid  something  on  his  per¬ 
sonal  accounts,  did  you  or  did  you  not  find  that  those  items 
were  included  in  the  totals  paid  out,  according  to  the  book? 

A.  Yes,  I  did. 

Q.  You  found  it  was  in  the  total  paid  out,  by  the  book. 

A.  Yes. 

Mr.  Libby.  How  did  you  find  that  out  ? 

Mr.  Marshall.  Wait  until  Mr.  Burton  finishes. 

By  Mr.  Burton: 

Q.  Why  did  you  deduct  that  drawing  of  Mr.  Panagopou¬ 
los,  Mr.  Rebis?  A.  I  intended  to  determine  the  profit  or  j 
loss.  | 

Q.  And  would  a  drawing  of  Mr.  Panagopoulos’  be  an  j 
item  in  determining  the  profit  and  loss?  A.  Yes,  it  would. 

Q.  In  what  way  would  it  be  an  item?  A.  If  the  item 
was  not  deducted,  naturally  it  would  increase  the  loss  or 
decrease  the  profit. 

Mr.  Burton.  That  is  all. 

Recross  examination 

By  Mr.  Libby: 

Q.  How  do  you  know,  or  how  did  you  determine,  that 

these  different  items  vou  have  here  of  drawings  were  in-  I 

*  \ 
eluded  in  the  amounts  paid  out?  A.  I  did  find  out. 

207  Q.  How  did  you  find  out?  From  whom  did  you 
find  out?  A.  Mr.  Panagopoulos. 

Q.  You  did  no  thave  any  knowledge  yourself  whether 
they  were  in  there  or  not?  A.  I  can  tell,  whether  he  told  j 
me  or  not. 

Q.  How  can  you  tell?  A.  Because  he  pays,  for  example,  j 
to  the  New  York  Life  Insurance,  and  I  asked  him  whether  j 
that  was  his  personal  premium. 

Q.  You  asked  him?  A.  Sure,  I  did. 

Q.  Suppose  it  had  not  been  his  personal  premium,  but 
he  said  it  was.  You  would  have  put  it  down  as  personal 
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premium,  would  you  not?  A.  That  would  not  be  the 
ease,  no. 

Q.  Why  wouldn’t  it  be  the  ease?  Do  you  mean  you  put 
down  something  contrary  to  what  Mr.  Panagopoulos  told 
you?  A.  I  know  the  New  York  Life  Insurance — 

Q.  (Interposing)  Never  mind  the  New  York  Life  Insur¬ 
ance.  You  have  not  any  personal  knowledge  whether  these 
items  you  have  down  here  as  drawings  are  included  in  the 
amounts  paid  out  during  that  month,  have  you?  A.  Yes. 

Q.  Personal  knowledge  of  your  own,  except  for  what  Mr. 
Panagopoulos  told  you?  A.  I  can  recognize  the  nature  of 
the  payment  on  that  account. 

Q.  Have  you  or  have  you  not  any  personal  knowledge  as 
to  whether  the  amounts  stated  in  this  account  here  as  draw¬ 
ings  were  included  in  the  account  over  there  (indi- 
208  eating)  as  amounts  paid  out?  A.  Yes,  I  have. 

Q.  All  right.  Tell  us  how.  A.  Because  they  are 
in  the  totals  here. 

Q.  How  do  you  know  they  are  in  the  totals?  A.  And — 

Q.  (Interposing)  Answer  my  question.  How  do  you 
know  they  are  in  the  totals?  A.  That  is  the  only  way  you 
can — 

Q.  (Interposing)  Never  mind  about  that.  How  do  you 
know  they  are  in  the  totals? 

Mr.  Marshall.  Let  him  answer.  He  starts  to  answer, 
and  you  interrupt  him. 

Mr.  Libby.  His  answers  are  not  responsive  to  my  ques¬ 
tions. 

Mr.  Marshall.  He  has  a  right  to  answer  it  in  his  own 
way.  Give  him  a  chance. 

The  Witness.  These  drawing  items  were  very  few,  into 
the  cash  paid  out.  Most  of  them  were  by  check,  and  even 
those  were  not  so  much  to  talk  about.  I  have  tried  to  de¬ 
termine  exactly  how  many  there  were,  to  take  them  out 
from  the  total  paid  out. 

By  Mr.  Libby: 

Q.  Then  you  asked  Mr.  Panagopoulos,  and  he  would  tell 
you,  and  whatever  he  would  tell  you  you  would  put  down, 
is  that  right?  A.  It  was  not  quite  that.  I  used  my  own 
judgment. 


GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  aL.  203 

Q.  You  used  your  own  judgment  as  to  whether  he  was 
telling  you  the  truth  cr  not?  A.  I  consulted  him. 

209  Q.  But  you  used  your  own  judgment  as  to  whether 
he  told  you  the  truth  or  not,  is  that  right? 

Mr.  Burton.  He  did  not  say  that. 

Mr.  Libby.  He  said  he  used  his  own  judgment. 

Mr.  Burton.  As  to  what  figures  to  put  down,  yes. 

By  Mr.  Libby: 

Q.  Of  your  personal  knowledge,  you  have  no  knowledge 
whatsoever  of  any  single  item  on  that  book,  have  you? 

Mr.  Marshall.  I  object.  He  has  asked  that  question  25 
times  and  gotten  25  answers. 

Mr.  Libby.  The  answers  have  been  so  vague  and  evasive 
that  I  wold  like  to  have  it  answered  once  more,  the  26th 
time. 

Mr.  Marshall.  Everybody  else  understands  it,  T  am  sure. 

Mr.  Libby.  I  am  not  very  bright,  anyway.  Probably 
that  is  the  reason. 

By  Mr.  Libby: 

Q.  Would  you  answer  it  once  more?  Have  you  any  per¬ 
sonal  knowledge  as  to  any  figure  on  those  books?  A.  Any 
personal  knowledge? 

Mr.  Marshall.  If  he  understands  what  that  question  is, 
I  cannot.  I  am  not  bright  enough  to  understand  it.  Has 
he  any  personal  knowledge  as  to  any  figure  on  that  book?  I 
have  personal  knowledge  that  there  are  figures  on  it,  be¬ 
cause  I  have  seen  them. 

The  Auditor.  He  did  not  have  personal  knowledge  as  to 
any  of  those  figures. 

Mr.  Libby.  That  is  the  point  I  make.  I  want  him  to 
say  so. 

210  The  Auditor.  I  am  assuming  that  he  did  not. 

Mr.  Libby.  If  your  Honor  assumes  that  he  did 

not,  then  these  are  not  admissible.  If  that  is  the  case,  all 
his  testimony  goes  out,  because  he  testifies  from  these  fig¬ 
ures  here,  which  he  said  he  made  up  from  what  Mr.  Pana- 
gopoulos  told  him,  and  not  from  the  books. 

Mr.  Marshall.  He  never  did  any  such  thing.  If  you  got 
any  such  impression,  Heaven  only  knows  how  you  got  it. 

Mr.  Libby.  Your  Honor  has  not  ruled  on  the  motion. 
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The  transcript  of  evidence  will  show  what  has  been  de¬ 
veloped  here. 

The  Auditor.  I  took  your  motion  to  strike  under  con¬ 
sideration. 

Mr.  Libby.  That  is  all. 

Mr.  Marshall.  That  is  all. 

(Thereupon  the  witness  left  the  witness  stand.) 

221  Evidence  on  Behalf  of  the  Defendant 

Mr.  Libby.  Mr.  Lopattin,  will  you  take  the  stand  and  be 
sworn? 

Thereupon  Burt  Lopattin  was  called  as  a  witness  on  be¬ 
half  of  the  defendant  and,  being  first  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows: 

Direct  examination 

By  Mr.  Libby: 

Q.  What  is  your  name,  please.  A.  Burt  Lopattin. 

Q.  What  is  your  business  ?  A.  Restaurant  Business. 

Q.  How  long  have  you  been  in  the  restaurant  business? 
A.  I  have  been  in  the  restaurant  business  close  to  four¬ 
teen  years,  all  together. 

Q.  Are  you  operating  restaurants  and  lunch  rooms  at 
this  time?  A.  Yes,  sir. 

Q.  How  many?  A.  Two. 

Q.  Where  are  they  located?  A.  1412  New  York  Avenue 
and  1418  New  York  Avenue. 

Q.  Are  you  familiar  with  the  neighborhood  of  Ninth 
Street  between  New  York  Avenue  and  I  Street  Northwest? 
A.  I  have  been  around  that  neighborhood  or  worked  in  that 
neighborhood  for  pretty  close  to  twenty  years. 

Q.  Directing  your  attention  to  the  period  between  De¬ 
cember,  1933,  and  May,  1936,  were  you  familiar  with 
212  certain  restaurants  in  that  block  there?  A.  Yes,  sir. 

Q.  Would  you  enumerate  the  restaurants  that  you 
are  familiar  with?  A.  There  was  a  lunch  room  that  has 
been  known  for  years  at  Ninth  and  New  York  Avenue.  I 
think  that  is  the  New  York  Avenue  Lunch  Room.  There 
was  a  lunch  room  which  came  to  be  known  more  as  a  res¬ 
taurant  that  practically  gave  you  three  meals  in  one,  called 
the  Western  Lunch.  It  was  known  all  over  town  for  its 
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generous  portions.  And  there  was  a  restaurant  called  the 
Counter  Lunch,  if  I  am  not  mistaken,  in  that  block. 

Q.  They  were  on  different  sides  of  the  street?  A.  The 
New  York  Avenue  Lunch  was  on  the  opposite  corner. 

Q.  Would  that  be  the  Southwest  corner?  A.  That  would 
be  the — yes;  that  would  be  the  Southwest  corner. 

Q.  Take  a  restaurant  or  lunch  room  which  was  paying 
a  rent  of  $350  a  month  and  doing  an  approximate  business 
of,  say,  $5,500  a  month:  have  you  such  a  restaurant  in 
mind?  A.  Yes,  sir. 

Q.  Would  one  of  your  resturants  approximate  that?  A. 
Yes,  sir. 

Q.  Which  one  would  that  be?  A.  1418  New  York  Avenue. 

Q.  Known  as  Burt’s  Grill?  A.  That  is  right. 

Q.  What  profit,  Mr.  Lopattin,  would  you  make  on  $5,500? 

Mr.  Marshall.  One  minute.  I  object  unless  it  is  shown 
that  it  is  a  similar  enterprise  to  this  one  involved 
213  here.  What  profit  he  would  make  is  not  important, 
not  relevant  and  not  material. 

Mr.  Libby:  Will  the  reporter  read  the  question  that  I 
asked  ? 

Mr.  Marshall.  Furthermore,  what  he  might  be  able  to  do 
would  not  necessarily  affect  Panagopoulos.  I  do  not  know 
whether  he  is  more  or  less  expert  than  Mr.  Panagopoulos 
in  the  operation  of  a  lunch  room.  But  suppose  for  the  sake 
of  the  argument,  Panagopoulos  was  not  as  efficient  an  op¬ 
erator  of  a  lunch  room  as  somebody  else,  and  suppose  that, 
in  violation  of  a  covenant,  the  defendant  in  this  case  opens 
a  lunch  room  and  takes  away  part  of  the  business  of  Pana¬ 
gopoulos.  Is  the  defendant  in  a  position  to  say,  “If  you 
had  been  a  better  lunch  room  operator  you  would  not  have 
lost  as  much  money  as  you  lost?”  Of  course  not.  When  he 
violates  his  covenant  and  opens  a  lunch  room,  which  he  has 
agreed  that  he  will  not  do,  it  does  not  lie  in  his  mouth  to 
say,  “If  you  had  known  how  to  run  your  business  any  bet¬ 
ter  in  this  place  that  I  sold  you — and  when  I  sold  it  I  agreed 
that  I  would  not  compete  with  you — if  you  had  been  a  better 
operator  you  would  not  have  lost  as  much  money  as  you 
lost  by  my  breach  of  the  covenant.”  It  does  not  lie  in  his 
mouth  to  make  any  such  claim  as  that.  He  has  caused  a 
loss  in  violation  of  the  covenant. 
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Maybe  the  man  would  not  have  bought  the  lunch  room 
from  him  for  $25,000  if  he  had  been  alert;  I  don’t  know.  I 
don’t  say  that  he  would  or  would  not.  But  I  say  the  argu¬ 
ment  does  not  appeal  to  anybody  that  a  man  who  violates 
his  covenant  can  then  say,  “I  would  not  have  caused  you  as 
much  loss  as  I  actually  did  cause  you  if  you  had 

214  known  more  about  running  your  business.” 

He  caused  him  the  loss  in  violation  of  his  covenant, 
and  he  has  got  to  pay  for  it.  I  do  not  care  whether  the  man 
was  an  expert  lunch  room  operator  or  a  beginner  who  did 
not  know  anything  about  it  at  all. 

Mr.  Libby.  Of  course  if  you  accept  Mr.  Marshall’s 
theory  in  this  case  and  let  Panagopoulos  come  down  here 
and  give  some  figures  and  then  do  not  permit  us  to  knock 
those  figures  down  and  show  what  the  actual  loss  would  be, 
simply  because  there  may  be  a  difference  between  them, 
that  is  one  thing.  I  am  presenting  a  restaurant  man  who 
operates  lunch  rooms  and  who  is  familiar  with  the  busi¬ 
ness  and  with  the  neighborhood  and  who  will  be  able  to 
state  what  the  losses  or  profits  would  be  on  certain  fig¬ 
ures  which  Mr.  Panagopoulos  has  submitted  here.  In  what 
other  way  can  be  do  it?  We  have  otherwise  got  the  state¬ 
ment  of  Mr.  Panagopoulos  here  without  having  it  im¬ 
peached  in  any  way.  That  certainly  cannot  be  the  rule  of 
law. 

(After  informal  discussion:)  I  will  withdraw  the  ques¬ 
tion. 

By  Mr.  Libby: 

Q.  You  are  familiar  with  restaurants  comparable  with 
the  New  York  Avenue  Lunch?  A.  Yes,  sir. 

Q.  And  you  also  operate  one  yourself  which  is  similar? 
A.  Yes,  sir. 

Q.  About  the  same  type  of  restaurant?  A.  Yes. 

Q.  And  that  is  located  at  1418  New  York  Avenue?  A. 
Yes. 

Q.  And  you  are  familiar  with  the  neighborhood 

215  around  Ninth  Street,  and  have  been  for  twenty 
years?  A.  Yes,  sir.  I  used  to  sell  newspaper  on 

the  corner  there. 

Q.  And  with  particular  restaurants  in  that  neighborhood 
which  have  operated  from  December,  1933,  to  May,  1936? 
A.  Yes,  sir. 
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Mr.  Libby.  I  submit  that  he  is  qualified  to  testify  as  to 
the  general  profit  of  a  lunch  room  similar  to  the  New  York 
Avenue  Lunch. 

Mr.  Marshall.  I  still  say  that  the  general  profits  of  a 
lunch  room  are  not  material  in  this  case. 

The  Auditor  (after  further  argument  between  counsel). 
I  think  I  will  let  this  testimony  go  in  subject  to  a  motion 
to  strike  and  with  a  promise  not  to  unnecessarily  multiply  it. 

By  Mr.  Libby: 

Q.  Now,  Mr.  Lopattin,  assume  that  a  lunch  room  such 
as  the  one  at  Ninth  and  New  York  Avenue  was  doing  a 
gross  monthly  business  of  $5,500  a  month:  what  profit 
would  it  make?  And  I  will  also  have  you  assume  that  they 
were  paying  $350  a  month  rent.  What  profit  would  such 
a  lunch  room  make?  A.  Before  I  answer  that  question  I 
would  like  to  make  clear  to  your  Honor  that  I  am  down 
here  as  a  witness,  and  I  want  it  understood  that  I  have  no 
interest  in  this  gentleman  or  the  other  gentleman.  I  am 
friendly  with  all  the  gentlemen  concerned,  and  I  do  not 
want  my  testimony  to  be  considered  as  any  hard  feelings 
toward  Mr.  Goodacre  or  toward  this  gentleman.  I  am  just 
trying  to  give  you  my  idea  of  my  testimony  as  the  question 
has  been  asked  by  Captain  Libby. 

Mr.  Libby.  I  will  have  to  take  my  chances  as  to  what  the 
testimony  is. 

216  Mr.  Marshall.  We  all  have  to  do  that. 

By  Mr.  Libby: 

Q.  Let  me  ask  you,  first,  if  you  have  been  asked  by  any 
of  these  gentlemen  to  testify?  A.  I  have  not. 

Q.  How  did  you  happen  to  come  here  to  testify?  A.  You 
mean — 

Q.  How  did  you  happen  to  come  down  here  to  testify? 
A.  I  believe  that  you,  coming  frequently  into  my  restau¬ 
rant,  came  to  me  and  asked  me  my  opinion  about  operating 
a  restaurant,  and  also  if  I  would  testify  as  to  operating 
costs  and  profits,  and  I  told  you  I  would  do  it  to  the  best 
of  my  knowledge. 

To  get  back  to  my  question:  Assume  a  typical  restau¬ 
rant,  like  the  Ninth  and  New  York  Avenue  restaurant, 
doing  a  monthly  business  of  $5,500  and  paying  a  rent  of 
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$350  a  montli,  what  would  the  net  profit  be?  A.  The  net 
profits  would  be  from  8  to  10  per  cent,  sir. 

Q.  And  assume  the  same  restaurant  doing  an  additional 
business  per  month  of  from  $1,000  to  $1200:  what  profit 
would  be  made  on  that  additional  $1,000  or  $1200  ? 

Mr.  Marshall.  I  object.  It  is  additional  to  what? 

Mr.  Libby.  Additional  to  the  $5,500. 

By  Mr.  Libby: 

Q.  What  would  the  net  profit  be  on  the  additional  $1,000 
or  $1200  above  the  $5,500?  A.  I  would  say,  an  additional 
5  per  cent,  not  more  than  that,  sir,  on  the  $1,000.  Not  on 
the  first  $5,500. 

Q.  Which  would  make  8  to —  A.  Eight  to  13  per  cent, 
say. 

217  Q.  So  that  there  would  be  a  net  profit  of  13  per 
cent  on  that  extra  ?  A.  That  is  right. 

Q.  During  the  period  in  question,  you  say  you  were 
familiar  with  the  New  York  Avenue  neighborhood?  A.  I 
am  acquainted  around  that  neighborhood. 

Q.  Did  that  neighborhood  change,  to  your  personal 
knowledge?  A.  Yes,  sir. 

Q.  Will  you  state  what  some  of  those  changes  were?  A. 
I  am  familiar  with  that  neighborhood  back  before  the  war, 
and  before,  when  Ninth  Street  was  at  that  time  the  main 
street  of  Washington.  I  sold  newspapers  around  that  block 
there,  and  as  I  grew  up  I  practically  had  to  be  around  that 
neighborhood  constantly.  Back  in  1932  I  -was  operating  at 
that  time  a  sort  of  a  little  counter  lunch — 

Mr.  Marshall.  Do  you  have  to  go  into  all  that  to  answer 
that  question? 

Mr.  Libby.  I  do  not  think  he  does.  I  do  not  think  it  is 
responsive.  If  you  object,  you  can  object. 

Mr.  Marshall.  I  do  not  think  the  gentleman  needs  to  go 
into  all  that  detail. 

Mr.  Libby.  I  do  not  think  so,  either. 

By  Mr.  Libby: 

Q.  What  changes  in  the  neighborhood  occurred  between 
December,  1933,  and  May,  1936?  A.  The  change  in  the 
W.  B.  &  A.  situation,  and  also  the  street  car  situation  was 
changed  around  that  particular  neighborhood. 
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Q.  What  was  the  nature  of  the  change  of  the  street 

218  car  situation?  A.  The  W.  B.  &  A.  went  out  of  busi¬ 
ness,  and  I  knew  at  that  time — in  fact,  it  was  known 

for  years — that  that  was  the  place  where  you  bought  tickets 
to  go  to  Baltimore  or  to  Annapolis,  and  I  was  just  as  famil¬ 
iar  as  the  average  person  is  with  the  Union  Station. 

Q.  Would  those  changes  affect  adversely  the  patronage 
of  the  lunch  rooms  in  that  vicinity?  A.  Yes. 

Q.  What  per  cent?  Can  you  give  us  an  opinion  as  to 
what  per  cent  of  loss  of  patronage  that  might  cause?  If 
you  can,  do  so.  If  you  cannot,  you  may  say  so.  A.  It  would 
have  to  be  guesswork.  There  would  be  a  loss,  but  it  would 
have  to  be  a  guess  as  to  the  amount. 

Q.  Assume  that  a  lunch  room,  such  as  the  Counter  Lunch 
Room,  a  typical  lunch  room,  had  a  concession  to  sell  tickets 
for  the  W.  B.  &  A.  Railroad — 

Mr.  Marshall.  Did  you  say,  the  Counter  Lunch  Room? 

Mr.  Libby:  I  meant  the  New  York  Avenue  Lunch  Room. 

By  Mr.  Libby: 

Q.  Suppose  it  had  a  contract  or  concession  to  sell  tickets 
for  the  W.  B.  &  A.  Railroad,  which  amounted  in  gross  to, 
say,  four  thousand  to  five  thousand  dollars  a  month.  Would 
that  be  a  valuable  concession? — 

Mr.  Marshall.  I  object. 

Mr.  Libby.  You  object  before  I  finish  the  question.  Mr. 
Marshall.  I  thought  you  had  finished  it 

By  Mr.  Libby: 

Q.  Would  it  be  a  valuable  concession,  not  as  to  any  profit 
made  from  the  sale  of  the  tickets,  but  as  to  attract- 

219  ing  customers  to  the  lunch  room?  A.  It  would,  sir. 

Mr.  Marshall.  I  object  on  the  ground  that  there  is 
no  evidence  here  that  it  amounted  to  $5,000. 

Mr.  Libby.  I  will  offer  evidence.  Will  you  withdraw 
your  objection  if  I  offer  to  show — 

Mr.  Marshall.  No;  I  am  not  going  to  withdraw  it. 

Mr.  Libby.  I  make  the  offer  to  show  that  at  the  time  the 
Ninth  and  New  York  Avenue  Lunch  Room  was  sold  the 
average  sale  of  tickets,  as  shown  by  the  books,  amounted  to 
four  or  five  thousand  dollars  a  month;  that  as  part  of  the 
sale  price  it  was  understood  that  there  would  be  no  sale 
unless  Mr.  Goodacre  could  obtain  that  concession. 
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Mr.  Marshall.  I  object  to  that,  because  you  cannot  show — 

Mr.  Libby.  I  am  making  an  offer  to  prove. 

Mr.  Marshall.  And  I  am  objecting  to  your  offer  of  proof. 

Mr.  Libby.  You  ought  to  object  when  I  offer  the  evi¬ 
dence. 

Mr.  Marshall.  You  said  you  were  offering  it  now. 

Mr.  Libby.  I  never  said  so.  I  said  that  this  was  what  I 
offer  to  show  later. 

The  Auditor.  Upon  the  promise  to  offer  such  evidence, 
may  he  not  proceed? 

Mr.  Marshall.  That  is  entirely  within  your  Honor’s  dis¬ 
cretion. 

Mr.  Libby.  If  I  do  not  prove  it  to  your  Honor’s  satisfac¬ 
tion,  it  can  be  stricken  out. 

Mr.  Marshall.  I  have  not  finished,  my  dear  man. 

Mr.  Libby.  I  am  not  your  dear  man. 

Mr.  Marshall.  I  know  you  are  not,  but  we  will  just  make 
out  so  for  the  present. 

220  I  say  that  it  is  within  your  discretion,  entirely,  at 
this  time,  to  permit  the  witness  to  answer  the  ques¬ 
tion  on  the  assumption  that  there  is  a  $5,000  a  month  busi¬ 
ness  done  there,  on  the  promise  of  counsel  that  that  is  what 
he  is  going  to  prove.  But  I  am  not  receding  from  my  posi¬ 
tion,  and  I  do  not  want  to  be  so  understood,  that  any  evi¬ 
dence  to  show  that  there  was  an  additional  consideration 
for  this  sale  is  objectionable,  on  the  ground  that  it  is  a  vio¬ 
lation  of  the  parole  evidence  rule.  We  have  the  contract  of 
sale  in  which  all  the  terms  are  set  forth.  We  have  a  bill  of 
sale  in  writing,  of  course,  and  they  have  introduced  this 
morning  a  chattel  mortgage.  It  is  of  course  a  fundamental 
rule  of  evidence  that  prior  or  contemporaneous  oral  agree¬ 
ments  cannot  be  introduced  or  changed  or  enlarged  in  any 
manner  to  affect  the  terms  of  a  written  agreement. 

The  Auditor.  Would  it  not  be  proper  to  show  the  situa¬ 
tion  at  that  time  as  regards  the  business  of  the  restaurant? 

Mr.  Marshall.  No,  sir.  It  would  be  proper  to  show  that 
there  were  certain  people  who  went  there  and  who  might 
buy  food.  It  would  not  be  proper  to  show  that  it  was  a  part 
of  this  written  transaction. 

Mr.  Williams.  It  is  not  a  part  of  the  written  transaction, 
but  it  is  a  part  of  the  consideration.  The  rule  is  that  you 
can  go  into  a  question  of  what  the  consideration  is.  That  is 
one  of  the  considerations. 
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Mr.  Marshall.  The  consideration  is  set  forth  in  the  writ¬ 
ing  completely  and  entirely  on  both  sides.  You  cannot  add 
to  that  contract  something  that  is  not  in  it,  by  evidence  of 
prior  or  contemporaneous  parole  agreement. 

221  Mr.  Libby.  I  do  not  intend  to  do  that,  but  to  ex¬ 
plain  the  consideration.  We  do  not  change  the  con¬ 
tract  at  all.  The  contract  stands  as  it  was,  but  we  explain 
what  that  consideration  was. 

Mr.  Marshall.  No;  I  beg  your  pardon.  Here  is  the  con¬ 
tract  which  says  that  for  $25,000,  payable  on  certain  terms, 
so  much  cash  and  so  much  represented  by  promissory  notes, 
“I  will  sell  to  you  the  business  conducted  at  this  place,  with 
certain  fixtures ;  and  in  that  connection  I  enter  into  a  cove¬ 
nant  that  I  will  not  enter  into  a  competing  business  within 
a  prescribed  area.” 

The  Auditor.  Would  it  not  be  proper  for  him  to  show 
the  extent  of  the  business  of  the  W.  B.  &  A.  at  the  time? 

Mr.  Libby.  That  is  all  that  I  would  show. 

Mr.  Marshall.  Go  ahead,  then. 

By  Mr.  Libby: 

Q.  Assume  that  there  was  such  a  concession :  your  answer 
was  that  that  would  be  valuable  as  an  adjunct  in  causing 
customers  to  come  to  the  Ninth  and  New  York  Avenue  res¬ 
taurant?  A.  It  would  sir. 

Q.  And  the  loss  of  that  would  be  severe?  A.  It  would 
be  very  much  so. 

Q.  From  your  own  personal — 

Mr.  Marshall.  I  move  to  strike  out  the  answer  on  the 
ground  that  it  does  not  mean  anything;  it  is  pure  conclu¬ 
sion. 

Mr.  Libby.  He  has  a  right  in  testifying  as  an  expert  to 
give  a  conclusion. 

Mr.  Marshall.  What  does  it  mean? 

Mr.  Libby.  I  asked  him  whether  the  loss  would  be 

222  severe,  and  he  said  yes. 

Mr.  Marshall.  If  he  can  tell  what  the  loss  would 
be,  all  right.  But  to  state  that  it  would  be  severe,  or  some¬ 
thing  like  that,  does  not  help  us  any.  It  is  his  opinion  about 
it,  it  is  true. 
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By  Mr.  Libby: 

Q.  What  would  you  estimate  the  loss  of  such  a  concession 
to  be  in  the  restaurant  business  ?  A.  If  I  had  a  concession 
like  that  I  would  consider  it  at  least  a  10  per  cent  loss  in 
business. 

Q.  Of  the  total  business?  A.  Yes;  being  very  familiar 
with  that  particular  neighborhood. 

Q.  Let  me  ask  you  whether,  from  your  own  personal 
knowledge  of  the  three  restaurants  you  have  mentioned, 
the  Ninth  and  New  York  Avenue,  the  Western  and  the 
Counter,  you  can  state  the  nature  of  the  business  done  by 
those  three  restaurants? 

The  Auditor.  When? 

Mr.  Libby.  During  the  period  from  December,  1933,  to 
May,  1936.  All  my  questions  are  limited  to  that  period. 
A.  The  nature  of  the  New  York  Avenue  Lunch  Room  al¬ 
ways  was  the  highest  grade  business  of  the  three.  In  other 
words,  it  was  just  as  well  known  in  this  neighborhood  as  the 
best  restaurant  around  that  particular  neighborhood,  as 
you  would  say  the  people  who  would  be  spending  higher 
prices  would  go  to  Harvey’s.  Of  the  three  that  was  the 
outstanding  one. 

By  Mr.  Libby : 

Q.  As  to  the  type  of  food  that  -was  served?  A. 
223  They  served  more  meals.  In  other  words,  if  you 
wanted  to  grab  a  sandwich  you  might  drop  into  the 
Counter  Lunch;  but  if  you  wanted  to  get  a  whole  lot  for 
your  money,  almost  twice  or  three  times  what  the  average 
restaurant  was  giving,  I  would  go  into  the  Western  Lunch; 
and  if  I  -wanted  to  get  a  good  staple  meal  I  would  go  into 
the  New  York  Avenue  Lunch. 

The  Auditor.  What  was  that  last  statement? 

The  Witness.  To  get  a  good  staple  meal,  such  as  I  had 
been  used  to.  When  I  referred  to  the  Western  Lunch  be¬ 
ing  in  business,  even  up  there  where  I  am  I  felt  the  compe¬ 
tition  of  the  Western  Lunch  because  people  used  to  come 
in  there,  customers,  saying — 

Mr.  Libby.  You  cannot  say  what  any  customers  say. 

The  Auditor.  I  just  asked  what  you  said  there. 

Mr.  Williams.  The  Auditor  wanted  to  have  an  explana¬ 
tion  of  your  expression  “staple  meal.” 
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The  Witness.  For  a  staple  meal  I  would  go  into  the  New 
York  Avenue  Lunch.  For  a  sandwich  I  would  go  to  the 
Counter  Lunch. 

The  Auditor.  That  answers  the  question. 

.  By  Mr.  Libby : 

Q.  So  of  the  three  restaurants,  the  Counter  Lunch  did 
different  business  from  any  one  of  the  others?  A.  That  is 
right. 

Q.  By  the  way,  Are  you  in  some  association  in  which  you 
hold  some  office?  A.  Yes,  sir;  I  do,  sir. 

224  Q.  What  is  that?  A.  I  am  president  of  the  Class 
C  Liquor  Dealers’  Association. 

Mr.  Libby.  That  is  all. 

Cross  Examination 
By  Mr.  Marshall : 

Q.  You  are  the  president  of  the  Class  C  Liquor  Dealers’ 
Association?  A.  Yes. 

Q.  What  is  Mr.  Goodacre’s  office?  A.  He  is  vice-presi¬ 
dent,  sir.  That  is  the  reason  I  told  you  that  I  \yas  coming 
up  here  with  no  prejudice — 

Q.  That  is  all  I  asked  you,  please,  sir.  If  you  will  just 
answer  my  questions  we  will  get  through  more  quickly. 

Is  Mr.  Panagopoulos  a  member  of  that  association?  A.  I 
am  not  quite  familiar  with  whether  he  is  or  not.  His  name 
is  very  familiar  to  me,  and  I  think  he  is,  but  I  am  not  quite 
sure,  because  I  do  not  have  the  records.  We  have  about 
250  restaurant  owners — 

Q.  I  just  asked  you  one  question.  A.  I  can’t  tell  you 

from  memory. 

* 

Q.  All  right.  If  you  don ’t  know,  that  is  the  ansvrer. 

Mr.  Williams.  You  understand  that  by  Mr.  Panagopou¬ 
los  he  is  referring  to  the  proprietor  of  the  Ninth  and  New 
York  Avenue  restaurant? 

The  Witness.  Yes,  sir. 

By  Mr.  Marshall: 

Q.  You  of  course  have  been  in  the  Ninth  and  New  York 
Avenue  restaurant  a  great  many  times,  I  suppose?  A.  Yes, 
sir. 
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225  Q.  Have  you  been  in  it  a  good  many  times  since 
Panagopoulos  has  been  operating  it?  A.  Have  I 

been  there  a  good  many  times?  Yes,  sir. 

Q.  Since  Mr.  Panagopoulos  has  been  running  it.  And 
were  you  in  there  any  time  or  times  when  Mr.  Goodacre  was 
operating  it? 

Mr.  Libby.  I  object.  It  is  limited  to  the  period,  as  I 
understand  it,  between  December,  1933,  and  May,  1936. 

Mr.  Goodacre  did  not  operate  that  restaurant  since  1924. 
What  has  that  got  to  do  with  this  matter,  whether  he  went 
in  there  before  1924? 

Mr.  Marshall.  I  have  a  right  to  find  out  when  his  famil¬ 
iarity  with  the  place  occurred. 

Mr.  Libby.  If  that  is  what  your  purpose  is,  go  ahead. 
Mr.  Marshall.  "What  else  could  it  be? 

Mr.  Libbv.  It  is  going  prettv  far  afield  when  vou  go  back 
to  1924. 

The  Auditor.  He  went  back  to  the  war. 

Mr.  Libby.  I  did  not. 

The  Witness.  I  was  familiar  with  it  all  that  time. 

Bv  Mr.  Marshall : 

Q.  You  say  that  does  a  different  kind  of  business  from 
that  done  by  the  Counter  Lunch? 

Mr.  Libby.  Or  that  was  done  by  the  Counter  Lunch. 

Bv  Mr.  Marshall: 

•> 

Q.  Yes — was  done  by  the  Counter  Lunch.  A.  Yes,  sir; 
a  different  type. 

Q.  Do  they  sell  the  same  type  of  food  that  the 

226  Counter  Lunch  sold?  A.  I  wouldn’t  quite  say  so.  I 
don’t  think  that  the  Counter  Lunch  sold  the  same 

type  as  the  other,  that  is,  the  same  standard.  In  other 
words,  a  steak  is  a  steak  regardless  of  the  kind  you  have ; 
but  if  I  wanted  to  get  a  very  good  steak  I  would  go  over  to 
the  New  York  Avenue  Lunch. 

Q.  I  am  not  talking  about  whether  it  is  better  or  worse, 
but  whether  they  sold  the  same  orders,  the  same  kind  of 
orders.  A.  There  was  some  of  the  same,  but  more  variety 
at  the  New  York  Avenue  Lunch. 

Q.  The  Counter  Lunch  sold  ham  and  eggs  and  bacon  and 
eggs?  A.  Oh,  yes,  sir. 
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Q.  And  so  did  the  New  York  Avenue  place?  A.  Yes. 

Q.  Did  the  Counter  Lunch  sell  cakes  and  syrup?  A. 
Yes,  sir. 

Q.  And  the  New  York  Avenue  did  also?  A.  Yes. 

Q.  And  both  sold  coffee?  A.  Yes,  sir. 

Q.  Both  sold  sandwiches?  A.  Yes,  sir. 

Q.  Did  they  both  sell  short  orders?  A.  Yes,  sir. 

Q.  You  say  that  a  restaurant  which  does  a  business  of 
$5,500  a  month,  and  the  rent  is  $350  a  month,  has  a  net  profit 
of  from  8  to  10  per  cent?  A.  Yes,  sir. 

Q.  You  would  not  want  to  know  any  of  the  other  over¬ 
head  except  the  rent  before  you  figured  the  net  profit? 

227  A.  I  am  sort  of  familiar  with  the  other  overhead,  be¬ 
ing  in  that  line  of  business. 

Q.  Do  all  restaurants,  regardless  of  size  and  location, 
have  the  same  expense  for  waiters,  for  instance?  A.  For 
waiters  ? 

Q.  Yes.  A.  All  that  type  of  restaurants;  yes,  sir. 

Q.  No  matter  how  big  they  are  or  where  they  are  located 
or  how  many  waiters  they  have,  the  expense  is  just  the 
same?  A.  That  is  right. 

Q.  If  they  have  twenty  waiters  the  expense  is  just  the 
same  as  if  they  have  forty?  A.  It  depends  upon  the  amount 
of  business  that  you  are  doing. 

Q.  We  are  talking  about  $5,500  a  month,  are  we  not?  A. 
Yes. 

Q.  You  would  not  want  to  know,  before  you  figured  the 
net  profit,  what  the  salaries  were  in  the  restaurant?  A. 
Yes,  sir. 

Q.  You  would  have  to  know,  would  you  not?  A.  Yes. 

Q.  You  could  not  state  that  just  because  you  know  the 
rent  was  $350  a  month  and  no  more  than  that—  A.  Oh,  no. 
I  am  going  on  the  cost  of  preparing  the  food  also.  That 
has  also  a  great  bearing — and  the  serving  of  it. 

Q.  How  many  waiters  did  Mr.  Panagopoulos  have  in  his 
place  during  the  time  the  Counter  Lunch  was  open?  A.  I 
am  not  familiar  with  that,  sir. 

228  Q.  You  don’t  know?  A.  No,  sir. 

Q.  And  of  course  you  don’t  know  what  his  pay¬ 
roll  was?  A.  No,  sir;  I  do  not. 

Q.  And  you  don ’t  know  what  his  bill  for  heating  was,  do 
you?  A.  I  do  not. 


216  GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL. 


Q.  Nor  his  bill  for  lighting?  A.  No,  sir. 

Q.  You  don’t  know  any  of  his  expenses?  A.  I  know  what 
his  approximate  expenses  would  be,  but  I  would  not  say  I 
know  exactly,  sir. 

Q.  You  do  not  know  the  items,  so  that  when  you  approxi¬ 
mate  his  expense  it  would  be  just  guesswork,  would  it  not? 
A.  Yes,  sir. 

Mr.  Libby.  He  did  not  testify  to  what  Mr.  Panagopoulos 
did.  He  testified  to  what  the  average  restaurant  of  that 
type  would  do. 

Mr.  Marshall.  That  is  my  objection  to  it.  I  don’t  care 
what  the  average  restaurant  of  that  type  would  do. 

By  Mr.  Marshall: 

Q.  You  said  that  a  restaurant  that  took  in  $5,500  a  month 
and  had  to  pay  $350  a  month  for  rent,  if  it  took  in  an  addi¬ 
tional  thousand  dollars  or  an  additional  twelve  hundred 
dollars,  the  profit  on  that  additional  would  be  13  per  cent? 
A.  No.  You  got  me  wrong  on  that.  I  said  that  the  differ¬ 
ence  in  the  profits — on  the  $5,500  he  made  between  8  and 
10  per  cent.  On  the  additional  $1,000  he  would  have  an  ad¬ 
ditional  5  per  cent. 

229  Q.  On  the  $1,000?  A.  Yes.  Not  8  to  10  per  cent, 
but  approximately  13  per  cent. 

Q.  Suppose  that  the  expense  of  operation  of  that  restau¬ 
rant  were  $5,500 — that  is  what  it  cost  to  run  it — and  he  took 
in  $6,500:  what  would  the  profit  be?  A.  If  it  cost  him 
$5,500  as  his  expenses  for  running  the  restaurant,  all  ex¬ 
penses — 

Mr.  Libby.  I  object  to  the  question,  for  the  reason  that 
this  was  not  opened  on  direct  examination.  The  answer  is 
obvious.  If  the  receipts  were  $6,500,  that  would  be  $1,000 
profit.  No  one  can  question  that  for  a  moment. 

The  Witness.  That  is  arithmetic. 

Mr.  Libby.  The  question  that  he  was  asked  was  if,  in  ad¬ 
dition  to  the  $5,500,  he  did  $1,000  or  $1200  additional  busi¬ 
ness,  how  much  would  the  profit  be  on  that? 

Mr.  Marshall.  The  whole  thing  is  perfectly  ridiculous, 
because  it  is  obvious  that  it  depends  entirely  on  the  ex¬ 
penses  of  the  business,  and  he  does  not  know  anything 
about  Panagopoulos  ’  expenses.  He  just  said  so.  You  can¬ 
not  determine  whether  the  profit  is  3  per  cent  or  8  per  cent 
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or  100  per  cent  until  you  know  what  the  expenses  are. 
Every  dollar  you  take  in  over  and  above  your  expenses  is 
profit,  whatever  that  is.  You  cannot  figure  13  per  cent  a  bit 
more  than  you  can  4  per  cent. 

The  Witness.  I  think  I  can  clarify,  if  you  will  per¬ 
mit  me. 

By  Mr.  Marshall: 

Q.  Wait  a  minute.  We  are  going  to  try  to  clarify  it.  I 
will  take  your  own  figures  and  see  if  we  can  clarify  them. 
You  are  dealing  with  this  $5,500  enterprise?  A. 

230  That  is  right. 

Q.  And  you  say  that  the  profit  would  be  10  per 
cent?  A.  Approximately  10  per  cent,  the  net  profit. 

Q.  That  is  $550  ?  A.  That  is  right. 

Q.  So,  then,  that  leaves  you  $4,950  as  to  your  operating 
costs,  does  it  not?  Take  $550  from  $5,500  and  you  get 
$4,950,  what  it  cost  you  to  run  the  place?  A.  That  is,  pro¬ 
duction  and  operating? 

Q.  The  entire  cost  of  everything.  A.  That  would  be  the 
entire  cost  of  your  merchandise,  the  cooking,  the  sale  of  it, 
and  your  rent  and  all  your  other  expenses,  which  would  run 
you  90  per  cent. 

Q.  They  would  all  cost  you  $4,950?  A.  Yes,  sir. 

Q.  So  that  $4,950  is  paid,  and  now  you  take  in  a  thousand 
dollars  more,  and  you  say  that  the  profit  on  that  thousand 
dollars  is  only  10  per  cent  after  you  have  paid  all  your  ex¬ 
penses  ?  A.  On  the  cost  of  doing  $5,500  worth  of  business, 
not  the  cost  of  doing  the  additional  $1,000. 

Q.  But  you  have  paid  the  cost  of  doing  the  $5,500  worth 
of  business.  A.  But  I  maintain  it  costs  you  money  to  get 
your  other  $1,000. 

Q.  How  much?  A.  I  would  say,  approximately  85  per 
cent. 

Q.  To  do  an  extra  thousand  dollars’  worth  of  business? 
A.  Yes;  the  cost  of  your  goods,  and  all.  With  good 

231  management  you  get  13  or  14  per  cent  on  it.  That 
is  net ;  that  is  not  gross. 

Q.  Let  us  see  where  that  brings  us.  Tell  us  how  you  fig¬ 
ure  that  85  per  cent.  A.  I  figure  that  on  the  average  menu, 
40  per  cent — in  other  words,  I  increase  my  price  100  per 
cent  on  any  item.  In  other  words,  like  an  item  that  costs  50 
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cents,  I  sell  them  for  one  dollar,  and  of  that  I  would  say 
50  cents  would  be  the  cost  price,  and  then  40  per  cent  of  the 
profit  I  would  consider  as  my  operating  expenses.  That 
would  leave  me  a  10  per  cent  profit.  In  other  words,  it 
would  cost  me  90  cents  to  take  in  that  dollar.  If  I  did  an 
additional  $1,000  I  would  make,  say,  an  additional  5  per 
cent,  because  some  of  my  costs  would  be  eliminated,  but  not 
all  of  them.  For  instance,  you  have  an  egg  that  comes  into 
your  place  that  costs  you  30  to  40  cents  a  dozen.  It  still 
has  to  be  cooked,  whether  it  is  in  the  $5,500  worth  of  busi¬ 
ness  or  in  the  $6,500.  Butter  has  to  be  used — additional 
butter,  not  the  same  butter.  When  vou  butter  your  bread 

vou  cannot  use  the  same  bread.  You  have  to  buv  additional 
*  » 

bread.  After  the  egg  is  cooked  the  egg  may  not  be  good. 
It  may  be  a  bad  egg.  There  might  be  a  loss  on  that  par¬ 
ticular  egg,  and  I  would  have  to  use  another  egg;  and 
after  it  comes  from  the  kitchen  it  is  put  on  the  sandwich 
block.  It  takes  men  to  make  a  sandwich  out  of  it,  and  when 
that  is  served  to  the  customer,  whether  it  is  done  through 
a  waiter  or  through  a  counter  man,  it  still  costs  money  to 
handle  it.  It  takes  a  napkin  and  a  glass  of  water  and  a 
plate,  that  might  be  dropped,  and  that  plate  has  got  to  be 
washed.  There  are  still  many  transactions  to  be 
232  done  in  that  additional  $1,000  worth  of  business,  as 
in  the  $5,500.  Some  of  your  overhead  has  naturally 
gone  into  the  first  $5,500  worth  of  business. 

Q.  You  have  to  pay  your  rent,  do  you  not?  A.  Yes. 

Q.  Would  you  have  to  hire  any  more  waiters  to  do  a 
thousand  dollars  more  business?  A.  Yes. 

Q.  You  would  have  to  hire  some  more  waiters?  A.  I 
would  in  my  particular  business. 

Q.  Is  your  business  just  exactly  like  that  of  Panagop- 
oulos?  A.  On  that  order;  I  would  say,  similar  to  it. 

Q.  Would  you  say  he  would  have  to  hire  more  waiters  to 
do  an  additional  thousand  dollars’  worth  of  business?  A. 
I  think  so. 

Q.  You  are  not  sure?  A.  I  would  say  I  am  sure  of  it, 
because  my  present  employees  might  do  it  for  a  temporary 
rush,  but  if  they  had  to  do  it  day  in  and  day  out  they  would 
demand  some  additional  help. 

Q.  You  said  a  moment  ago  you  did  not  know  how  many 
additional  waiters  he  had.  A.  I  don’t  know  it,  sir. 
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Q.  How  can  you  say  that  he  would  have  to  hire  some 
more?  A.  You  asked  me  if  my  business  was  similar,  and  I 
say  it  is. 

Q.  You  do  not  know  whether  Panagopoulos  would  have 
to  hire  extra  waiters,  when  you  do  not  know  how  many  he 
has  now?  A.  No. 

Q.  You  do  not  know  how  many  he  had  while  the 

233  Counter  Lunch  was  open?  A.  I  was  not  in  that  par¬ 
ticular  business  with  Mr.  Panagopoulos.  That  is 

just  my  observations. 

Q.  The  lights  would  not  be  any  more  for  the  $1,000  extra 
business?  A.  No,  sir.  That  is  one  item  that  remains  sta¬ 
tionary.  Your  lights  remain  stationary. 

Q.  How  about  the  gas?  A.  Your  busy  time  is  when  you 
are  preparing  for  lunch,  and  you  have  all  your  gas  going. 
Later  on,  as  business  comes  in  on  short  orders,  you  operate 
your  griddle.  If  you  were  going  to  fry  an  egg  and  put  it 
in  a  pan,  you  would  have  to  light  your  gas  up. 

Q.  How  much  would  your,  additional  gas  be  on  this  ad¬ 
ditional  $1,000  or  $1200  a  month?  A.  How  much  more 
gas? 

Q.  Yes.  A.  I  couldn’t  give  you  the  exact  amount.  Of 
course  it  would  cost  more,  but  I  couldn’t  give  you  the  exact 
amount,  sir. 

Q.  You  spoke  about  bread  and  butter.  That  is  figured 
in  the  cost  of  the  food  supplies,  is  it  not?  A.  Yes,  sir. 

Q.  So  it  is  not  anything  extra,  is  it?  If  you  sell  more 
bread  you  make  more  money?  A.  You  can’t  take  an  egg 
and  just  put  that  egg — 

Q.  It  goes  from  the  platter  to  the  customer’s  stomach, 
of  course.  A.  You  have  got  to  have  bread. 

Q.  And  you  figure  that  as  a  part  of  the  cost?  A. 

234  Yes. 

Q.  So  the  more  of  that  bread  you  sell  the  more 
jjrofit  you  make?  A.  You  don’t  make  a  profit  on  bread. 
That  is  one  of  the  things  in  our  business  that  we  have  to 
give  away. 

Q.  Do  you  lose  on  it?  A.  We  don’t  make  anything.  We 
have  to  give  it  with  every  order  we  sell.  There  are  very 
few  restaurants  in  this  city  that  can  charge  for  their  bread. 

Mr.  Marshall.  I  am  afraid  I  cannot  finish  as  rapidly  as 
I  thought,  Mr.  Auditor.  If  you  want  to  take  a  recess,  I  do 
not  want  to  hold  it  up. 
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The  Auditor.  I  would  like  to  ask  the  witness  just  one 
question.  What  is  your  age? 

The  Witness.  Thirty-two,  sir. 

The  Auditor.  We  will  take  a  recess  now  until  1:30. 

(Whereupon,  at  12:55  o’clock  p.  m.,  a  recess  was  taken 
until  1 :30  o’clock  p.  m.  of  the  same  day.) 

After  Recess 

The  hearing  was  resumed  at  1:30  o’clock  p.  m.,  at  the 
expiration  of  the  recess. 

Mr.  Libby.  I  will  call  Mr.  Kaiser. 

Thereupon  Julius  A.  Kaiser  was  called  as  a  witness  for 
and  on  behalf  of  the  defendant  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

235  By  Mr.  Libby: 

Q.  What  is  your  name,  please?  A.  Julius  A.  Kaiser. 

Q.  Where  do  you  live  ?  A.  Kensington,  Maryland. 

Q.  What  is  your  business?  A.  Chief  clerk,  transporta¬ 
tion  department,  Capital  Transit  Company. 

Q.  You  are  here,  are  you  not,  in  response  to  a  subpoena 
duces  tecum?  A.  Yes,  sir. 

Q.  That  subpoena  duces  tecum  was  issued  for  you  to 
produce  the  records  of  the  Capital  Transit  Company  as  to 
changes  and  re  routings  made  on  New  York  Avenue  and 
Ninth  Street?  A.  Well,  I  brought  what  I  understood — 

Q.  (Interposing)  Well,  let  me  ask  this :  Can  you  state 
from  your  records  when  the  W.  B.  &  A.  ceased  operations  ? 
A.  Yes,  sir. 

Q.  What  date  was  that?  A.  On  and  after  Wednesday, 
August  21,  1935.  That  is,  they  ceased  at  midnight  of  Au¬ 
gust  20,  1935. 

Q.  1935?  A.  Yes,  sir. 

Q.  Was  there  a  general  transfer  station  at  Ninth  Street 
and  New  York  Avenue?  A.  Well,  there  was  a  transfer  sta¬ 
tion  there,  yes,  sir. 

Q.  At  some  time  in  the  period  between  December,  1933, 
and  May,  1936,  were  certain  routes  which  formerly  used 
New  York  Avenue  changed?  A.  Do  you  mean 

236  Ninth  Street? 
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Q.  Were  some  routes  that  formerly  were  operated 
on  Ninth  Street  changed  to  some  other  street?  A.  Yes,  sir. 

Q.  That  involved  the  Georgia  Avenue  cars?  A.  Yes,  sir. 

Q.  When  was  that  change  made?  A.  Effective  Sunday, 
October  IS,  1936,  the  Florida  Avenue  line,  which  then  op¬ 
erated  from  the  Navy  Yard  to  Ninth  and  E  Streets,  North¬ 
west,  was  to  operate  over  its  present  route  to  Ninth  and  U 
Streets,  then  use  U  Street  in  both  directions  between  Ninth 
Street  and  cross  over  on  U  Street  between  Fourteenth 
Street  and  Portlier  Place. 

No  car  service  was  to  be  operated  in  either  direction  on 
Ninth  Street,  Northwest,  between  G  Street  and  U  Street. 

Q.  After  what  date?  October  18,  1935?  A.  1936 — Oc¬ 
tober  18,  1936. 

Q.  I  am  asking  about  the  change  in  routing  prior  to  May, 
1936.  There  were  no  cars  operated  after  October,  1936, 
but  certain  cars  were  rerouted  before  that  date,  were  they 
not?  A.  Yes,  sir. 

Q.  What  cars  were  they?  A.  Well,  I  am  not  prepared 
to  answer  that. 

Q.  You  were  subpoenaed  to  produce  those  records,  were 
you  not?  A.  It  says  “records  of  your  office  showing  the 
date  the  W.  B.  &  A.  ceased  to  operate,  and  rerouting  of 
cars  upon  Ninth  Street.” 

Q.  It  is,  “over  Ninth  Street,”  is  it  not?  A.  “Upon 
237  Ninth  Street  between  New  York  Avenue  and  I  Street 
between  December,  1933,  and  November  1,  1936.” 

Q.  Were  there  not  certain  cars  rerouted  there?  A.  I  un¬ 
derstood  you  wanted  the  date  of  the  discontinuance  of 
those  lines. 

Q.  No.  As  a  matter  of  fact,  would  your  records  show 
whether  or  not  Brightwood  cars,  Soldiers’  Home  cars,  and 
all  other  cars  operated  on  Georgia  Avenue  were  rerouted 
previous  to  that  date?  A.  I  see,  now.  Here  it  is:  The 
Georgia  Avenue  line  was  sent  down  Seventh  Street  on  Oc¬ 
tober  27, 1935. 

Q.  All  cars  operating  on  Georgia  Avenue  were  sent  down 
Seventh  Street  after  October —  A.  (Interposing)  Octo¬ 
ber  27, 1935. 

Q.  That  included  what  car  lines?  Do  you  know?  A. 
These  Georgia  Avenue  cars  used  to  run  down  Ninth  Street. 
When  the  rerouting  took  place,  a  connection  was  put  in  at 
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Florida  Avenue,  so  that  both  the  Seventh  Street  line  and 
the  Ninth  Street  line  ran  up  and  down  Seventh  Street  with¬ 
out  coming  down  Ninth  Street.  It  was  at  that  time  that 
Florida  Avenue  cars  came  down  Ninth  Street. 

Q.  That  was  in  October,  1935?  A.  Yes,  and  that  was  dis¬ 
continued  in  1936. 

Q.  Can  you  say  what  cars  continued  to  operate  on  Ninth 
Street  after  October,  1935?  A.  Yes,  sir;  cars  for  the  Navy 
Yard-Florida  Avenue  line. 

Q.  The  only  cars  that  continued  to  operate  were  the 
Navy  Yard  cars?  A.  That  is  correct. 

238  By  Mr.  Williams: 

Q.  You  have  spoken  of  the  Georgia  Avenue  line.  From 
what  places  did  the  cars  come  that  ran  along  Georgia 
Avenue,  turned  up  U  Street — west — and  then  turned 
south  on  Ninth  Street,  which  routing  was  discontinued 
at  the  time  you  stated,  the  cars  since  then  going  straight 
down  Seventh  Street?  A.  Do  you  mean  the  northern  term¬ 
inus  or  the  southern  terminus? 

Q.  Coming  from  the  north.  A.  Coming  from  the  north, 
they  would  come  from  Georgia  and  Alaska  Avenues,  Ta- 
koma  Park,  Soldier’s  Home,  Brightwood  car  house,  and 
Rock  Creek  Church  Road. 

Q.  Some  of  them  turned  around  at  Rock  Creek  Church 
Road  and  went  southward?  A.  Yes. 

Q.  Some  of  them  came  only  from  as  far  as  Brightwood, 
some  came  all  the  way  from  the  District  line  at  Alaska 
Avenue,  and  the  rest  came  over  from  Soldiers’  Home  or 
Takoma  Park?  A.  Yes. 

Mr.  Williams.  All  right. 

Cross  examination 
By  Mr.  Marshall : 

Q.  Do  you  know  when  the  busses  commenced  operating 
on  Ninth  Street?  A.  The  owl  busses,  do  you  mean? 

Q.  The  Capital  Transit  busses.  A.  The  owl  busses  have 
been  operated  on  Ninth  Street  for  some  time.  That  was 
before  1933,  but  I  don’t  know  just  which  bus  you 

239  mean. 

Q.  After  the  discontinuance  of  the  cars,  which  were 
rerouted,  was  a  replacement  made  by  the  operation  of 
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busses  on  Ninth  Street?  A.  Not  immediately,  no,  sir;  the 
busses  have  just  this  spring  been  sent  down  Ninth  Street 
between  G  and  New  York  Avenue. 

Q.  What  busses  were  operated  on  Ninth  Street?  A.  We 
took  the  all-night  cars  off  and  put  busses  on  in  place  of  the 
electric  cars. 

Mr.  Marshall.  That  is  all. 

Redirect  examination 
By  Mr.  Libby: 

Q.  What  was  the  nearest  transfer  point  to  Ninth  Street 
and  New  York  Avenue  for  the  cars  which  were  rerouted 
from  Ninth  Street?  A.  Do  you  mean  to  the  New  York 
Avenue  car  line — the  Columbia  car  line? 

Q.  Yes.  There  was  formerly  a  transfer  point,  before 
the  rerouting,  at  Ninth  Street  and  New  York  Avenue?  A. 
Yes. 

Q.  What  was  the  nearest  transfer  point  to  Ninth  and 
New  York  Avenue  after  the  cars  were  rerouted?  A.  Seventh 
and  K. 

Q.  That  is,  the  transfer  point  which  was  formerly  Ninth 
Street  and  New  York  Avenue,  became  Seventh  and  K 
Street?  A.  That  is  correct. 

Mr.  Libby.  That  is  all. 

Recross  examination 
240  By  Mr.  Eurton: 

Q.  Mr.  Kaiser,  what  were  the  cars  which  you  call  the 
Florida  Avenue  line,  which  ran  down  Seventh  Street  and 
were  then  changed  and  ran  down  Ninth  Street? 

Mr.  Libby.  No;  it  is  just  the  other  way  around. 

By  Mr.  Burton : 

Q.  Is  not  that  right?  A.  That  is  right. 

Q.  What  were  those  Florida  Avenue  cars?  A.  I  don’t 
know  whether  I  got  just  exactly  what  you  meant. 

Q.  Where  did  they  come  from?  A.  They  came  from  the 
Navy  Yard  up  Eighth  Street,  through  Florida  Avenue,  and 
south  on  Seventh  Street  to  the  wharves  and  Seventh  and 
Pennsylvania  Avenue. 
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After  the  rerouting;  they  come  up  Eighth  Street,  North¬ 
er  They  just  made  the  turn  and  went  back  on  Ninth 
and  then  around  the  loop  there  at  Ninth  and  E. 

Bv  Mr.  Libbv: 

*  m 

Q.  Ninth  and  E,  did  you  sav?  A.  Yes. 

Q.  Then  where  did  they  go?  A.  Back. 

Q.  They  just  made  the  turn  and  went  back  on  Ninth 
Street?  A.  They  turned  south  on  Ninth  to  G,  thence  to 
Eleventh  and  G,  south  on  Eleventh  Street  to  E,  east  on  E 
to  Ninth  Street,  and  then  back  Ninth  Street. 

By  Mr.  Burton: 

Q.  There  were  at  one  time  some  cars  which  came  east 
on  U  Street  and  turned  down  Seventh  Street?  A. 
241  Yes.  The  old  Seventh  Street  line  at  one  time  used 
to  come  from  Rock  Creek  Bridge. 

Q.  Did  any  of  those  cars  turn  south  on  Ninth  Street  after 
this  change  ?  A.  Turn  south  on  Ninth  Street  ? 

Q.  Yes,  instead  of  going  south  on  Seventh?  A.  No,  there 
is  no  switch  at  Ninth  and  C  coming  south  from  the  east- 
bound.  Some  of  those  cars  were  sent  down  Eleventh 
Street. 

By  the  Auditor: 

Q.  Did  any  of  them  turn  east  at  G  Street  from  Eleventh? 
A.  Turn  from  Eleventh  east  on  G  Street? 

Q.  Yes.  A.  Turn  east  on  G.  No,  sir;  there  is  no  switch 
there. 

By  Mr.  Burton: 

Q.  Did  those  cars  which  went  down  Eleventh  Street  at 
any  time  go  back  on  Ninth  Street  in  any  way?  A.  Go  down 
Eleventh  and  come  back  on  Nine  Street?  From  E  Street 
to  Pennsvlvania  Avenue.  Tliev  came  down  Eleventh  to 

•>  m 

E,  through  E  to  Ninth,  and  south  on  Ninth  to  Pennsylvania 
Avenue. 

Q.  Then  where  did  they  go  ?  Back  on  Ninth  Street  or 
back  on  Eleventh  Street?  A.  Some  of  them  at  one  time 
made  the  loop  around  the  0  Street  loop  there  and  then  they 
came  right  back  over  the  same  route  to  Ninth,  north  on 
Ninth  to  G,  then  west  on  G  to  Eleventh,  and  up  Eleventh. 

Mr.  Burton.  That  is  all. 
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242  By  Mr.  Libby: 

Q.  So,  after  October,  1935,  there  w*as  only  one  car 
line  which  operated  on  Ninth  Street  between  New  York 
Avenue  and  1  Street;  is  that  right?  A.  That  is  correct. 

Q.  There  was  no  increase  in  the  bus  service  at  that  time 
or  for  some  time  afterward?  A.  No,  sir,  there  was  not — 
not  until  this  spring,  a  very  short  time  ago. 

Mr.  Libby.  That  is  all. 

(The  witness  left  the  witness  stand.) 

Mr.  Libby.  Mr.  Jacobson. 

Thereupon  George  M.  Jacobson  was  called  as  a  witness 
for  and  on  behalf  of  the  defendants  and,  having  been  first 
dullv  sworn,  was  examined  and  testified  as  follows: 

Direct  examination 

By  Mr.  Libby: 

Q.  What  is  your  name,  please?  A.  George  M.  Jacobson. 

Q.  Where  do  you  live,  Mr.  Jacobson?  A.  4700  Connecti¬ 
cut  Avenue. 

Q.  Were  you  familiar  during  the  period  from  December, 
1933,  to  May,  1936,  with  the  Ninth  and  New  York  Avenue 
Lunchroom  and  the  Counter  Lunchroom  on  Ninth  Street? 
A.  Yes,  I  knew  both  places. 

Q.  Were  you  at  some  time  a  customer  of  the  Ninth  and 
New  York  Avenue  Lunchroom?  A.  Ninth  and  New 

243  York  Avenue? 

Q.  The  Panagopoulos  lunchroom.  A.  Yes,  I  occa¬ 
sionally  went  in  there  and  ate. 

Q.  There  has  been  some  testimony — 

Mr.  Marshall  (interposing).  I  object  right  now. 

Mr.  Libby.  Why  do  you  object.  I  have  not  asked  my 
question. 

Mr.  Marshall.  Because  you  started  it  as  an  objection¬ 
able  question. 

Mr.  Libby.  All  right.  May  I  complete  the  question? 

Mr.  Marshall.  I  object  to  your  making  any  statement  to 
this  witness  that  there  has  been  testimony  given. 

Mr.  Libby.  I  want  to  get  the  question  into  the  record. 
If  his  Honor  sustains  the  objection,  then  I  will  have  a  rec¬ 
ord  on  which  to  take  an  exception. 

Mr.  Marshall.  You  are  just  suggesting  to  the  witness 
the  way  in  which  you  want  it  answered. 
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Mr.  Libby.  1  am  not  suggesting  anything  of  the  kind. 
Plow  do  you  know  I  am  suggesting? 

Mr.  Marshall.  Because  that  is  the  way  your  question 
starts. 

(At  this  time  there  was  colloquy  between  counsel.  The 
following  then  occurred:) 

Mr.  Libby.  Will  your  Honor  rule  whether  or  not  I 
may  ask  the  question?  1  am  telling  the  witness  not  to 
answer  the  question  until  your  Honor  has  ruled. 

The  Auditor.  I  suppose  you  have  a  right  to  propound 
the  question. 

Mr.  Marshall.  Not  as  he  is  doing  it,  if  it  shows  on  its 
face  that  it  is  going  to  be  objectionable,  no  matter 
244  how  it  ends.  His  question  was,  It  has  been  testified 
in  this  case.  It  has  been  held  time  without  end  that 
a  question  which  purports  to  recite  the  testimony  of 
another  witness  is  objectionable. 

The  Auditor.  I  think  I  have  heard  of  such  a  ruling. 

Mr.  Libbv.  All  vour  Honor  has  to  do  is  rule  it  out  and 
•  * 

allow  me  my  exception.  All  I  want  is  an  exception,  then. 

The  Auditor.  l)o  you  object  to  the  question’s  being  asked 
in  that  form? 

Mr.  Marshall.  I  have  objected. 

Mr.  Libby.  He  objects  to  my  framing  the  question  for 
your  Honor  to  rule  on,  before  your  Honor  knows  what  the 
ouestion  is  iroing  to  be. 

M  C.  V—’ 

Mr.  Marshall.  I  object  to  any  question  that  begins  by 
asking,  It  has  been  testified  in  this  case. 

Mr.  Libby.  That  was  not  the  language  I  used,  anyway, 
but  it  is  equivalent.  I  said,  “There  has  been  testimony. ” 

The  Auditor.  I  sustain  the  objection. 

Mr.  Libby.  I  note  an  exception. 

By  Mr.  Libby : 

Q.  After  the  Counter  Lunchroom  opened,  if  you  recollect, 
did  you  transfer  your  patronage  from  the  Panagopoulos 
restaurant  to  the  Counter?  A.  I  was  only  in  the  Counter 
Lunchroom  once  in  my  life  that  I  ate  there. 

Q.  Did  you  continue  to  patronize  the  Panagopoulos  res¬ 
taurant?  A.  Xo. 

Q.  What  was  the  occasion  of  your  not  continuing 
to  patronize  the  Panagopoulos  restaurant? 


245 
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Mr.  Marshall.  I  object.  It  does  not  make  any  difference 
what  the  occasion  was  so  far  as  it  was  not  the  Counter. 
We  do  not  care.  If  the  Counter  does  not  have  anything 
to  do  with  it,  it  does  not  make  any  difference.  He  could 
have  gone  somewhere  else  without  any  reason  at  all  if  he 
had  wanted  to.  The  only  question  here  is  whether  or  not 
the  Counter  caused  this  gentleman  to  eat  somewhere  else 
than  at  the  Ninth  and  New  York  Avenue.  If  it  did  not, 
whether  he  went  somewhere  else,  if  he  did,  is  of  no  conse¬ 
quence. 

Mr.  Libby.  Will  your  Honor  rule  on  the  question? 

The  Auditor.  The  objection  is  overruled. 

Mr.  Marshall.  Exception. 

By  Mr.  Libby: 

Q.  You  may  answer  the  question.  A.  They  had  a  pin-ball 
machine  in  there.  I  didn’t  know  the  light  went  out  when 
1  was  playing  the  pin-ball  machine  in  there,  and  the  thing — 
1  was  supposed  to  have  gotten  some  tickets,  or  something, 
and  he  said  the  lights  were  out  and  “you  aren’t  entitled  to 
them,”  and  1  told  him  it  was  so  small  that  if  my  word  wasn’t 
good  enough  for  the  couple  of  tickets,  my  patronage  wasn’t 
acceptable  to  the  restaurant,  and  I  haven’t  put  my  foot  in 
there  to  eat  since  that  day,  and  it  is  over  a  year  and  a 
half  ago,  maybe  two  years. 

Mr.  Libby.  That  is  all,  Mr.  Jacobson. 

Mr.  Marshall.  That  is  all. 

(The  witness  left  the  witness  stand.) 

246  Mr.  Williams.  Mr.  Jenkins. 

Thereupon  Henry  G.  Jenkins  was  called  as  a  witness  for 
and  on  behalf  of  the  defendants  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Williams: 

Q.  What  is  your  full  name?  A.  Henry  G.  Jenkins. 

Q.  Are  you  employed  by  the  District  of  Columbia?  A. 
Yes,  sir,  District  Health  Department,  inspector. 

Q.  How  long  have  you  been  engaged  there?  A.  Fourteen 
years. 
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Q.  Do  vour  duties  require  you  to  inspect  lunchrooms?  A. 
Lunchrooms  and  all  eating  establishments,  such  as  soda 
fountains,  hotels,  and  similar  eating  establishments. 

Q.  Does  the  lunchroom  territory  which  you  cover  include 
Ninth  and  New  York  Avenue?  A.  Yes. 

Q.  In  that  connection,  have  you  or  have  you  not  inspected 
lunchrooms  in  that  immediate  vicinity?  A.  How  is  that? 

Q.  Have  you  or  have  you  not  inspected  lunchrooms  in  the 
immediate  neighborhood  of  Ninth  and  New  York  Avenue? 
A.  Yes. 

Q.  For  how  long?  A.  Off  and  on,  for  the  past  fourteen 
years. 

Q.  You  are  familiar,  then,  with  the  several  lunchrooms 
in  that  locality?  A.  Yes. 

247  Q.  Specifically,  do  you  know  the  ones  at  Ninth  and 
New  York  Avenue,  943  and  945?  A.  Yes. 

Q.  Do  you  remember  a  lunchroom  called  the  Western 
Lunchroom,  or  which  was  called  the  Western  Lunchroom? 
A.  Yes,  sir,  previous  to  where  the  Counter  Lunch  was  at. 
Q.  Where  was  it  first  located?  A.  945  Ninth. 

Q.  Then  ?  A.  941-43. 

Q.  That  is  immediately  next  door,  south  ?  A.  Yes. 

Q.  Who  occupied  945  after  that?  A.  Counter  Lunch. 

Q.  Was  there  an  interval  between  the  time  when  the 
Western  went  out  and  the  Counter  came  in?  A.  Approxi¬ 
mately  three  to  five  months;  I  couldn’t  say  the  exact  date. 

Q.  Could  you  state  at  all  accurately  how  long  it  was? 
A.  No,  I  couldn't  say  accurately,  because  I  have  no  record 
of  it,  but  I  know  it  was  vacant  three  to  five  months;  some¬ 
thing  like  that. 

Q.  Before  a  new  lunchroom  is  opened  up — for  instance, 
such  as  when  the  Western  moved  from  945  to  941-943 — did 
you  make  an  inspection  of  the  new  quarters  ?  A.  Yes. 

Q.  Was  that  in  the  line  of  your  duty?  A.  Yes. 

248  Q.  What  connection  has  that  with  getting  the  ap¬ 
proval  for  a  license?  A.  I  approve  practically  all 

the  licenses  in  the  downtown  territory.  I  inspect  for  the 
condition  of  the  building,  the  sanitation  of  the  building,  the 
equipment  in  the  building,  and  the  ventilation  of  the 
building. 

Q.  Before  the  Counter  opened,  did  you  do  the  same  thing 
there?  A.  I  did. 
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Q.  Did  you  or  did  you  not  approve  a  license  for  it?  A. 
Yes,  sir. 

Q.  Previously,  as  to  the  one  across  the  street,  diagon¬ 
ally,  at  Ninth  and  New  York  Avenue,  had  you  inspected 
that?  A.  Yes. 

Q.  Coming  to  the  place  the  'Western  opened  there,  do  you 
remember  about  when  it  did  open  in  its  new  loceation?  A. 
I  think  it  was  in  the  fall  of  1933,  to  the  best  of  my  recol¬ 
lection. 

Q.  Will  you  please  state  what  your  recollection  is  of  the 
class  of  equipment  and  general  arrangements  of  that  res¬ 
taurant  there?  A.  Of  the  Western  or  the  Counter? 

Q.  The  Western  when  it  opened.  A.  In  the  new  place? 

Q.  Yes,  in  the  new  place.  A.  Their  equipment  was  prac¬ 
tically  all  new  equipment  and  a  new-conditioned  building 
and  much  larger  quarters  than  the  previous  quarters  they 
had  at  945. 

249  Q.  At  945  did  they  have  one  or  two  floors  ?  A.  They 
had  one  floor. 

Q.  That  is  where  the  Counter  went  in  afterward?  A. 
Yes. 

Q.  And  in  the  new  place?  A.  Two  floors,  a  kitchen  and 
dining  room  being  on  the  second  floor  and  a  counter  ser¬ 
vice  and  dining  room  being  on  the  first  floor. 

Q.  Were  they  or  were  they  not  equipped  for  cafeteria 
service?  A.  The  Western  had  cafeteria,  counter,  and  waiter 
service — two  waitresses,  at  least. 

Q.  Did  they  have  booths  and  tables?  A.  They  had  booths 
and  tables,  too. 

Q.  Comparing  the  size  of  the  former  quarters  at  945 
with  the  new  quarters,  how  much  of  an  increase  in  size 
was  there,  particularly  in  seating  capacity?  A.  Well,  the 
old  place,  to  the  best  of  my  recollection,  seated  somewhere 
between  35  and  40  people,  and  the  new  place  seated  some¬ 
where  in  the  neighborhood  of  110  to  120. 

Q.  That  would  be  on  both  floors  ?  A.  Yes. 

Q.  As  to  sanitation  and  other  matters  that  are  included 
in  cleanliness —  A.  (Interposing)  Yes,  sir. 

Q.  (Continuing)  — what  can  you  say  of  the  condition  of 
the  Western  in  that  regard?  A.  We  have  three  grades. 
We  have  good,  fair,  and  poor.  That  is  the  way  we  grade 
a  place  when  we  make  an  inspection  of  it. 
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250  Sometimes  you  make  an  inspection  of  the  same 
place  at  different  times,  and  you  can  give  them 

“good”  one  time  and  “fair”  another.  But  whenever  it 
is  poor,  you  prosecute  them  for  conditions  that  are  un¬ 
sanitary.  Well,  the  Western  rated  “fair”  or  “good.” 

Now,  if  we  catch  a  person — if  the  Health  Department  in¬ 
spector  catches  a  person — who  violated  minor  rules,  such 
as  not  sterilizing,  they  do  not  get  graded  “fair”  or  “poor.” 
That  don’t  have  no  bearing  on  the  grade,  good,  fair,  or 
poor.  I  would  venture  to  say  that  there  is  not  many  res¬ 
taurants  that  have  not  been  prosecuted  for  failure  to  steril¬ 
ize  sometimes.  But  the  grading  of  the  Western  was  either 
fair  or  good  at  all  inspections. 

Q.  Do  you  remember  any  time  when  it  was  good?  A. 
Part  of  the  time  good,  part  of  the  time  it  was  fair.  If  we 
came  right  in  after  mealtime,  when  there  was  an  excessive 
amount  of  dust,  we  didn’t  give  them  a  good  mark;  we  gave 
them  “fair.” 

Q.  Coming  to  Ninth  and  New  York  Avenue  as  a  place 
to  eat —  A.  (Interposing)  Mr.  Panagopoulos’  place? 

Q.  Yes.  A.  They  had  the  same  grade — same  rate  prac¬ 
tically — that  the  Western  had.  It  was  good  sometimes  and 
fair  sometimes. 

Q.  What  would  you  say  as  to  the  Counter?  You  also  in¬ 
spected  the  Counter,  did  you  not  ?  A.  Oh,  yes.  Whenever 
we  gave  a  person  a  fair  mark,  we  always  called  their 

251  attention  to  some  minor  things  or  some  light  condi¬ 
tions  that  were  out  of  order.  We  would  sometimes 

make  reinspections  to  have  them  correct  them. 

Q.  Did  you  inspect  the  Counter?  A.  Yes. 

Q.  What  was  its  condition  as  compared  with  the  other 
two?  A.  It  was  good  sometimes  and  fair  sometimes. 

Q.  Have  you  a  rating  by  percentage  that  you  give  them? 
A.  Well,  no,  we  give  good,  fair,  and  poor. 

Q.  How  often  did  you  go  into  these  places  for  inspections 
— that  is,  the  three  you  are  speaking  of?  A.  Ordinarily, 
inspections  in  a  territory  like  Ninth  and  New  York  Avenue 
run  about  every  three  weeks,  sometimes  a  month;  and  if 
we  happened  to  find  some  condition  not  exactly  right,  we 
would  go  back  in  three  or  four  or  five  days  and  make  re¬ 
inspections  to  see  that  the  condition  was  corrected. 
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Q.  Did  you  go  into  the  lunchrooms  as  often  as,  for  in¬ 
stance,  twice  a  month?  A.  Sometimes  we  would  go  in  these 
lunchrooms  twice  a  week.  Our  average  inspections  ran 
from  two  to  three  weeks  apart. 

Q.  That  would  apply  as  much  to  one  of  these  places  as 
to  the  others?  A.  Yes. 

Q.  You  became  familiar,  therefore,  with  the  style  of  busi¬ 
ness  and  the  class  of  trade  in  each  of  these  three  places? 
A.  Yes. 

Q.  How  long  did  that  continue?  We  are  interested  in 
the  period  from  the  fall  of  1933  to  May,  1936,  about 

252  30  months.  A.  I  didn’t  exactly  hear  that. 

Q.  We  are  interested  in  a  period  of  30  months, 
running  from  the  fall  of  1933  to  May  of  1936.  During  that 
period  you  were  going  in  there,  as  you  say,  sometimes  twice 
a  week?  A.  Yes.  If  they  called  for  going  back,  we  went 
back  twice  a  week.  If  we  found  the  conditions  were  not 
satisfactory  when  we  made  the  inspection,  and  we  notified 
the  parties  to  improve  these  conditions,  we  would  go  back 
in  two  or  three  days,  sometimes  the  next  day.  The  average 
inspection  ran  from  two  to  three  weeks  apart. 

Q.  Did  you  become  familiar  with  the  class  of  business 
they  were  doing?  A.  Yes. 

Q.  State  whether  or  not  you  ever  took  lunch  in  any  of 
those  places.  A.  I  have  ate  lunches  in  all  the  places  in  that 
neighborhood. 

Q.  Including  those  three?  A.  Including  those  three,  yes, 
sir. 

Q.  Were  the  Western,  the  Counter,  and  the  Ninth  and 
New  York  Avenue  doing  the  same  sort  of  business  or  the 
same  class  of  business?  A.  You  couldn’t  class  them  as  the 
same  type  of  place.  The  Western  was  a  full-fledged  cafe¬ 
teria,  where  you  could  get  a  full-fledged  meal  at  any  time 
from  the  steam  table. 

The  Counter  Lunch  was  what  you  would  call  a  quick 
service  lunch,  such  as  sandwiches,  hamburgers,  short  or¬ 
ders,  and  quick  service. 

253  The  Ninth  and  New  York  Avenue  was  what  you 
would  call  a  full-fledged  restaurant.  You  could  get 

any  kind  of  service  and  any  kind  of  meal  at  any  time  you 
desired  it. 
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Bv  the  Auditor: 

Q.  You  could  not  do  that  at  the  Counter?  A.  No,  sir. 
That  was  a  kind  of  quick  lunch — quick  service  lunch,  they 
called  it.  Similar  conditions  were  between  the  soda  foun¬ 
tains  and  Counter  lunch  or  quick  service  lunch  or  ham¬ 
burger  joints. 

It  runs  on  the  same  type  of  business  that  Child’s  and 
Thompson’s  would  run.  If  you  want  a  quick  lunch  or  short 
order,  the  majority  of  people  would  deal  in  Thompson’s  to 
get  it.  If  they  wanted  a  full-fiedged  meal  and  something 
that  was  more  of  a  tasty  meal  to  the  appetite,  I  judge  they 
would  go  to  a  place  like  Child’s  or  the  S.  &  W.,  or  a  nice- 
class  restaurant. 

Q.  But  you  could  not  get  a  full  meal  at  the  Counter?  A. 
You  could,  I  judge.  I  never  ordered  a  full  meal  there,  but 
it  was  run  on  the  order  of  short  service,  something  like  the 
Blue  Bell  or  the  Taverns,  or  something  like  that.  I  am 
speaking  to  you  about  going  into  the  thing  thoroughly.  You 
do  not  go  in  there  and  walk  along  a  steam  table  and  observe 
what  you  want.  Usually  you  sit  up  to  the  counter  and 
order  whatever  was  up  on  the  bill  of  fare. 

When  I  ate  lunch  in  there,  the  most  I  ever  got  was 
sandwiches  or  a  piece  of  pie  and  a  glass  of  milk.  That  is 
practically  all  I  got  at  any  time  in  any  lunchroom  in  that 
immediate  neighborhood,  because  I  only  ate  lunch,  and  I 
alwavs  ate  a  verv  light  lunch. 

By  Mr.  Williams: 

254  Q.  What  you  said  to  the  Auditor  when  you  were 
asked  if  you  could  get  a  full  meal  at  the  Counter,  I 
did  not  understand.  A.  I  never  tried  to  get  a  full  meal  in 
the  Counter,  and  I  wouldn’t  say  you  could  or  you  couldn’t, 
but  you  didn’t  walk  along  the  cafeteria  counter  with  a  tray 
and  order  from  a  big  pile  of  stuff  whatever  you  wanted;  it 
was  not  that  type  of  business. 

Q.  What  was  there  at  the  Ninth  and  New  York  Avenue? 
Did  they  have  a  cafeteria  style  of  service  at  the  Ninth  and 
New  York  Avenue?  A.  No,  sir,  it  was  a  different  type. 
It  was  up  to  the  counter,  and  they  had  a  bill  of  fare  up  on 
the  back  wall,  and  whatever  you  would  see  what  was  up  on 
the  bill  of  fare,  you  would  order  whatever  it  was  up  there — 
sometimes  sandwiches,  clam  chowder,  beef  stew.  I  never 
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ate  beef  stew  or  clam  chowder  in  a  lunchroom,  but  that  is 
what  the  bill  of  fare  would  read.  I  noticed  it — beef  stew, 
clam  chowder. 

Q.  Of  which  place  are  you  now  speaking?  A.  The  Coun¬ 
ter  Lunch. 

Q.  This  last  time  I  asked  you  about  the  Ninth  and  New 
York  Avenue.  A.  The  Ninth  and  New  York  Avenue  had 
a  bill  of  fare  and  a  big  steam  table,  and  you  would  walk 
along  and  order  what  was  on  the  steam  table. 

Q.  I  asked  if  they  had  a  cafeteria  style  of  service.  A. 
They  had  a  cafeteria  and  a  waitress  style  also. 

Q.  So  you  could  sit  down?  A.  Sit  down  and  order  from 
the  bill  of  fare,  or  you  could  walk  along  the  steam  table 
with  a  tray  and  order  whatever  you  saw  on  the  steam 

255  table. 

Q.  At  the  Counter  they  did  not  have  a  cafeteria? 
A.  They  did  not  have  a  cafeteria  style  of  restaurant. 

Q.  Could  you  sit  down?  A.  I  always  sat  down  to  the 
counter  and  ordered  a  piece  of  pie  and  a  glass  of  milk. 

Q.  Could  you  sit  down  at  a  table  or  in  a  booth  and  get 
an  order?  A.  I  have  seen  persons  sit  down  at  tables  and 
order  from  waitresses.  I  think  the  law  compels  them  to 
have  that  since  they  got  beverage  licenses. 

Q.  They  would  be  required  to  do  that  where  they  were 
taking  out  liquor  licenses.  Would  that  be  included  in  your 
inspections?  A.  Only  pertaining  to  the  equipment  that  is 
desired  for  sterilization  and  proper  ventilation  and  similar 
conditions  as  required  under  our  Department. 

Q.  That  would  be  included  in  your  Department  of  Sani¬ 
tation?  A.  Yes. 

Q.  The  handling  of  the  license  would  go  through  the 
Alcoholic  Beverage  Control  Board?  A.  That  comes  up  in 
the  Alcohol  Control  Board. 

Q.  Do  you  know  whether  the  three  lunchrooms  were  alike 
in  their  service  of  intoxicating  beverages?  A.  The  Western 
never  got  a  liquor  license  when  they  were  doing  business 
until  the  last  two  or  three  months  they  were  in  business. 

Q.  As  far  as  you  know,  did  they  have  a  liquor  license 
before  May,  1936?  A.  No,  they  never  had  a  liquor 

256  license  before  May,  1936,  in  the  Western. 

Q.  That  is  to  the  best  of  your  knowledge?  A.  That 
is  to  the  best  of  my  knowledge. 
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Q.  What  about  the  Counter  ?  A.  The  Counter  had  a  beer 
license,  no  liquor  license. 

Q.  The  Western  had  a  beer  license?  A.  Yes,  sir,  all  the 
time. 

Q.  What  did  the  Ninth  and  New  York  Avenue  have  ?  A. 
They  had  beer  and  whisky  both. 

Q.  As  a  result  of  your  acquaintance  with  lunchrooms,  in¬ 
cluding  these  in  particular,  do  you  or  do  you  not  know 
whether  the  introduction  of  hard  liquor  or  whisky  has  had 
any  effect  on  the  amount  of  food  sold  in  the  restaurants? 
A.  I  can  only  speak  from  observations  and  hearsay,  and 
hearsay  doesn ’t  go,  but  we  are  not  discussing  hearsay. 

From  observation,  on  the  ordinary  lunchrooms,  wherever 
they  put  liquor  in,  it  takes  a  certain  amount  of  food  busi¬ 
ness  away,  because  there  is  a  certain  class  of  people  that 
drink  whisky  and  aren’t  so  neat  and  clean  in  an  ordinary 
lunchroom.  They  will  sit  around  and  drink  and  spit  all 
over  the  floor. 

There  is  a  certain  class  of  people  that  eats  in  the  res¬ 
taurant  regular  that  don’t  care  to  patronize  that  kind  of 
place.  The  better  class  of  people  don’t  like  to  go  into  a 
place  and  have  some  fellow  walk  in  and  order  a  few  drinks 
of  whisky  and  spit  on  the  floor.  It  is  kind  of  obnoxious  to 
them. 

257  Q.  As  to  the  general  appearance  of  the  Western 
and  the  Counter,  from  what  you  saw  of  the  equip¬ 
ment,  I  would  like  you  to  compare  them  as  to  the  equip¬ 
ment  which  was  in  the  Western  when  it  reopened  at  943- 
941.  A.  Well,  that  was  all  new  equipment  and  a  new-con¬ 
ditioned  building  throughout. 

Q.  Was  it  or  was  it  not  what  you  would  have  called  an 
attractive  and  well-appointed  place  when  it  opened  up 
there?  A.  Well,  it  was  an  attractive  place,  a  long,  deep 
room,  and  above  the  average  cheap  restaurant. 

Q.  What  class  of  equipment  did  the  Counter  have  when 
it  opened  ?  A.  They  opened  up  with  all  second-hand  equip¬ 
ment  and  some  that  was  in  rather  bad  shape,  and  I  did  have 
to  serve  notice  on  Mr.  Dilli — Carl  Dilli — to  make  some  im¬ 
provements  in  some  of  the  equipment  and  recondition  some 
of  it,  and  up  to  the  time  they  opened  I  didn’t  know  there 
was  a  person  by  the  name  of  Carl  Dilli  until  I  received  an 
application  with  Carl  Dilli ’s  name  on  it. 
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Q.  These  notices,  I  presume,  were  complied  with?  A. 
Yes.  Yes,  sir,  they  were  complied  with. 

Q.  If  they  were  not  complied  with,  the  party  would  have 
been  prosecuted?  A.  No,  we  would  not  have  approved  the 
license. 

Q.  Had  you  not  already  approved  the  license?  A.  No, 
we  had  not  approved  the  license.  Ajjplication  was  filed, 
and  then  the  license  is  issued,  and  then  they  open  up. 

Q.  This  was  before  the  license  was  issued?  A.  Yes,  he 
had  applied  for  it,  but  it  had  not  been  approved. 

258  Q.  Are  the  records  of  notices  served  and  reports 
made  by  you  as  inspector  kept  at  the  District  Build¬ 
ing?  A.  They  are  destroyed  June  30  and  started  anew 
Julv  1  each  vear. 

V  * 

Q.  So,  reports  made  during  those  years  would  no  longer 
be  in  existence?  A.  No  longer  active. 

Q.  During  this  period  from  1933  to  May,  1936,  do  you 
know  whether  there  was  any  change  in  the  car  service 
along  Ninth  Street  ?  A.  Yes,  I  know  they  took  that  Georgia 
Avenue  line  off  and  done  away  with  it  and  transferred  it 
over  to  Seventh  Street. 

Q.  Did  you  keep  enough  in  touch  with  that  neighborhood 
or  have  enough  interest  in  it  to  be  able  to  say  from  your 
own  observation  whether  that  affected  trade  along  there? 
A.  It  did,  because  the  public  wasn’t  there,  and  there  wasn’t 
any  transfer  junction  there  any  more  for  people  from  the 
upper  end  of  the  city  to  the  business  sections  downtown. 
There  used  to  be  a  transfer  junction  at  Ninth  and  New 
York  Avenue.  When  they  took  that  car  line  off,  they  took, 
according  to  my  knowledge,  at  least  30  percent  of  the  busi¬ 
ness  from  the  business  places  on  Ninth  Street,  not  only  one 
but  all  of  them. 

Previous  to  the  car  line  being  taken  off  there,  I  would 
venture  to  say  that  there  wasn’t  two  vacant  stores,  on  the 
average,  for  rent;  and  after  the  car  line  went  off — after — 
at  least  one  third  of  the  stores  in  that  vicinity  were  vacant. 

Mr.  Williams.  I  think  that  is  all. 

Cross  Examination 

259  By  Mr.  Marshall : 

Q.  You  were  concerned  only  with  lunchrooms  and  res¬ 
taurants?  A.  Lunchrooms,  soda  fountains,  hotels,  and  res¬ 
taurants. 
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Q.  You  did  not  have  to  make  any  inspections  of  the  other 
classes  of  business  conducted  on  Ninth  Street,  did  you?  A. 
No,  sir;  I  only  pertained  to  food  establishments. 

Q.  How,  then,  did  you  acquire  the  knowledge  that  all 
business  on  Ninth  Street  was  affected  thirty  percent  by 
the  taking  off  of  the  Georgia  Avenue  cars  ?  A.  Because  the 
moving  traffic  wasn’t  there.  The  moving  traffic,  after  the 
car  lines  went  awav,  wasn’t  there  anv  more. 

Q.  How  did  you  get  at  your  30  percent?  A.  From  obser¬ 
vation. 

Q.  You  knew  enough  about  the  various  conditions,  from 
observations  conducted  on  Ninth  Street,  to  determine 
that  30  percent  of  the  business  had  been  lost?  A.  I  believe 
I  can  tell  vou  everv  kind  of  business  that  has  been  con- 

•>  fr 

ducted  in  that  block. 

Q.  I  say,  you  knew  enough  about  the  different  kinds  of 
business  conducted  there  to  estimate  the  effects  on  those 
different  kinds  as  30  percent?  A.  To  the  best  of  my  judg¬ 
ment,  yes. 

Q.  What  judgment  did  you  have  about  any  business  ex¬ 
cept  the  restaurant  business  ?  A.  If  you  walked  along  the 
street  and  you  never  saw  anybody  in  the  stores,  you  would 
say  they  are  not  doing  much  business.  Is  that  right? 

Q.  I  am  asking  you.  A.  That  is  what  I  observed 
260  there.  I  was  in  that  vicinity  on  the  average  of  twice 
a  week. 

Q.  You  never  saw  anybody  in  the  stores:  A.  Oh,  I  saw 
people  in  the  stores. 

Q.  Well,  then,  you  did  see  them  in  the  stores?  A.  Yes. 

Q.  Did  you  count  the  people  "who  were  in  those  stores 
before  and  after  the  car  line  was  taken  away?  A.  I  did  not. 

Q.  Were  there  not  certain  kinds  of  business  there  to  which 
people  would  go  regardless  of  whether  or  not  a  car  line 
was  there?  A.  The  majority  of  business  that  I  referred 
to  had  moved  off  Ninth  Street. 

Q.  I  asked  you  whether  or  not  there  were  not  some  kinds 
of  business  there  to  which  people  would  go  whether  there 
were  ear  lines  there  or  not.  A.  Yes,  there  were  some  kinds 
of  business  people  would  go  to.  If  it  was  the  business  they 
desired,  and  that  was  the  locality  it  was  in,  they  would 
have  to  go  to  it. 
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Q.  Do  I  understand  that  it  is  your  idea  that  wherever 
hard  liquor  is  sold  in  an  eating  place  it  drives  customers 
away,  because  other  people  are  apt  to  come  in  and  spit  on 
the  floor  ?  A.  Spit  on  the  floor,  and  sometimes  they  get 
very  noisy.  When  T  made  that  statement,  I  said  with  the 
restaurants;  I  didn’t  say  a  night  club  or  hotel,  or  some¬ 
thing  like  that. 

Q.  What  do  you  mean  by  a  restaurant?  A.  Such  as  a 
cafeteria  or  eating  establishment  around  Ninth  and 

261  New  York  Avenue,  where  the  working  class  of  people 
patronize. 

Q.  So,  you  think  that  wherever  hard  liquor  is  sold  where 
the  working  class  of  people  go,  somebody  is  going  to  spit 
on  the  floor?  A.  They  do  spit  on  the  floor. 

Q.  That  is  generally  true?  A.  It  is  generally  true. 

Q.  In  the  restaurants?  A.  Yes. 

Q.  Do  they  do  that  now  in  Mr.  Panagopoulos ’  place? 
A.  They  do  it  in  all  places. 

Q.  I  am  talking  about  Panagopoulos’.  A.  Yes,  sir;  there 
is  no  exception. 

Q.  You  have  been  in  there  and  have  seen  them  spit  on 
the  floor?  A.  At  different  times  of  inspection. 

Q.  Sometimes  when  you  went  into  Panagopoulos’  build¬ 
ing  you  saw  people  drinking  and  spitting?  A.  Yes,  sir. 

Q.  I  want  to  know  when.  A.  I  can’t  give  you  exact  dates. 
Q.  Why  not?  A.  Because  I  haven’t  them  with  me. 

Q.  How  many  times  did  it  happen?  A.  I  could  say  sev¬ 
eral.  I  couldn’t  say  whether  it  was  two  or  three,  five  or 
ten. 

Q.  Did  you  make  any  note  or  report  about  it?  A.  No,  sir; 
there  is  no  law  against  it. 

262  Q.  There  is  no  law  against  spitting  on  the  floor? 
A.  Absolutely,  in  public  eating  establishments.  That 

has  been  tried  in  court,  and  the  courts  threw  it  out. 

Q.  Does  not  that  affect  the  cleanliness  of  a  restaurant? 
A.  They  do  it  time  and  time  again. 

Q.  Wouldn’t  you  report  that  restaurant  as  an  unclean 
place?  A.  No,  sir,  not  for  that. 

Q.  Not  for  spitting  on  the  floor?  A.  Mr.  Panagopoulos 
or  anybody  else  has  no  jurisdiction  over  a  man  in  their 
place  if  a  man  spits  on  the  floor,  and  the  Police  Department 
hasn’t  any  jurisdiction  either  over  it,  and  we  cannot  prose- 
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cute  Mr.  Panagopoulos  for  something  one  of  his  customers 
did. 

By  the  Auditor: 

Q.  Could  not  the  Health  Department  make  a  regulation 
in  the  interest  of  public  health?  A.  Yes,  sir,  but  we  cannot 
prosecute  Mr.  Panagopoulos  for  that  particular  thing,  be¬ 
cause  it  is  not  against  the  law. 

By  Mr.  Marshall: 

Q.  I  did  not  ask  you  whether  or  not  you  could  prosecute 
him:  I  asked  you  if  you  made  any  report  about  people 
spitting  on  the  floor  in  his  place.  A.  We  have  asked  Mr. 
Panagopoulos  and  everybody  else  to  avoid  conditions  of 
that  kind  as  much  as  possible,  but  it  is  an  impossible  thing 
to  avoid. 

Q.  I  still  ask  you  if  you  had  made  any  report  about  it. 
A.  To  whom? 

Q.  To  your  superior  officer.  A.  No,  sir. 

263  Q.  So,  it  is  your  ojjinion,  as  District  Inspector, 
that  where  a  place  becomes  filthy  because  people 
spit  on  the  floor  you  cannot  report  that  as  a  dirty  place  or 
do  anything  about  it?  A.  We  can  only  report  to  the  Health 
Department  what  Mr.  Panagopoulos  is  responsible  for, 
himself,  or  any  other  operator  or  owner  of  an  establish¬ 
ment  of  that  kind. 

Q.  Is  not  a  man  obliged  to  keep  his  place  clean?  A.  Yes. 

Q.  He  is  obliged  only  to  keep  his  place  free  of  dirt  that 
he  himself  puts  in  there?  A.  No,  sir.  Mr.  Panagopoulos 
cleans  his  place  as  frequently  as  anybody  in  that  neighbor¬ 
hood. 

Q.  That  is  not  what  I  asked  you.  I  am  asking  you  if  you 
can  only  report  a  place  as  poorly  kept  when  the  proprietor 
fails  to  move  out  the  dirt  he  puts  in  there  himself ;  that  if 
somebody  else  puts  it  in  there,  you  cannot  report  it?  A. 
No,  sir,  I  didn’t  make  that  assertion. 

Q.  I  want  to  know  what  you  mean.  A.  I  said  every  place 
marked  “poor”  is  prosecuted,  and  a  person  marked 
“fair,”  if  there  was  a  minor  condition  existed — 

Q.  (Interposing)  That  has  not  a  thing  to  do  with  what 
I  am  asking  you.  A.  What  do  you  want  me  to  answer? 
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Q.  Please  listen  to  my  question  and  see  if  we  can  get 
together  on  this.  A.  I  am  here  to  answer  whatever  is  in 
my  power  to  answer. 

Q.  Some  people,  we  will  say,  will  go  into  anybody’s 

264  restaurant,  drink  liquor,  and  spit  on  the  floor  and 
make  it  dirty.  A.  Yes,  sir. 

Q.  It  is  a  dirty  restaurant?  A.  It  is  a  dirty  restaurant 
until  it  is  cleaned. 

Q.  You  will  agree  with  me  that  it  is  dirty  when  people 
spit  on  the  floor?  A.  Yes,  sir,  an  excessive  amount. 

Q.  Suppose  you  go  in  there  and  find  it  to  be  a  dirty 
restaurant.  A.  Not  from  expectoration  on  the  floor. 

Q.  I  didn’t  specify  the  number.  Do  you  mean  you  only 
saw  one  person  spit  on  the  floor  in  Panagopoulos ’  place? 

Mr.  Libby.  I  object  to  counsel’s  putting  into  the  mouth 
of  the  witness  something  he  hasn’t  said. 

By  Mr.  Marshall : 

Q.  I  want  to  find  out  something.  You  are  here  as  an  ex¬ 
pert,  and  I  have  a  right  to  ask  you  questions  to  test  your 
knowledge  as  an  expert. 

If  a  number  of  people  spit  on  the  floor  in  a  restaurant 
and  make  it  dirty,  and  you  go  in  there  and  you  find  it  in 
that  condition,  is  it  not  your  duty  to  report  it  as  a  dirty 
restaurant?  A.  That  is  left  with  the  inspector’s  discretion, 
of  whether  he  has  it  cleaned  himself,  in  which  Mr.  Pana¬ 
gopoulos  has  perfectly  cooperated  in  every  respect  in  that 
line  in  keeping  the  place  in  as  nearly  sanitary  a  condition 
as  possible. 

Q.  Is  it  your  opinion  that  people  are  driven  away  from 
restaurants  because  they  are  dirty  for  the  reasons  you 
have  mentioned?  A.  I  didn’t  say  that.  I  said  where 

265  they  deal  in  hard  liquor  there  is  a  certain  class  of 
trade  which  are  prohibitionists  or  temperance  people 

that  does  not  patronize  that  place. 

Q.  Then,  it  is  because  they  are  temperance  people?  A. 
Temperance  people  don’t  approve  of  liquor. 

Q.  That  would  drive  them  away  from  the  Willard  Hotel 
just  as  well,  would  it  not?  A.  I  said  all  except  hotels,  night 
clubs,  and  high-class  restaurants. 

Q.  Do  you  think  temperance  people  would  go  the  res¬ 
taurant  in  the  Willard  Hotel,  where  hard  liquor  is  sold? 
A.  They  have  put  different  rooms  down  there. 
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Q.  I  am  talking  about  going  into  a  room  where  liquor  is 
sold.  Would  the  temperance  people  go  in  there?  A.  I 
judge  they  would,  because  there  is  no  open  bar  out  there 
where  you  can  see  liquor. 

Q.  Do  you  think  the  temperance  people  would  go  to  the 
night  clubs?  A.  No,  I  don’t  think  temperance  people  go 
to  night  clubs. 

Q.  But  they  would  not  care,  just  so  long  as  it  was  private? 
People  might  drink  liquor  all  around  them  at  the  Willard? 
A.  Yes,  sir.  There  is  a  lot  of  difference  between  the  Willard 
restaurant  and  an  ordinary  restaurant  that  we  find  at 
Ninth  and  New  York  Avenue. 

Q.  I  did  not  ask  you  about  the  difference  between  the 
Willard  and  the  Ninth  and  New  York  Avenue;  we  are  now 
talking  about  prohibitionist  people. 

266  I  believe  you  said  there  are  no  records  of  these  in¬ 
spections?  A.  All  records  are  destroyed  at  June  30 

each  year,  owing  to  the  lack  of  space  that  we  have  to  store 
them. 

Q.  Were  you  the  only  man  who  inspected  restaurants 
along  there?  A.  No,  sir. 

Q.  How  many  other  men  were  there?  A.  We  have  what 
we  call  three  lunchroom  men,  myself,  and  a  party  by  the 
name  of  Mr.  Lusbv,  and  a  party  by  the  name  of  Mr.  Thomp¬ 
son.  It  is  our  duty — 

Q.  (Interposing)  I  just  asked  you  how  many  there  are, 
and  you  said  there  are  three.  A.  There  are  three  lunch¬ 
room  inspectors. 

Q.  Did  any  of  the  others  make  inspections  on  Ninth 
Street?  A.  Yes. 

Q.  So,  part  of  the  time  you  were  not  an  inspector  in  that 
particular  locality?  A.  I  am  practically  located  downtown 
at  all  times. 

Q.  That  is  not  what  I  asked  you.  Is  it  or  is  it  not  a  fact 
that  during  part  of  the  time  you  were  not  making  inspec¬ 
tions  of  the  Ninth  Street  restaurants  and  that  one  of  the 
other  men  was?  A.  Absolutely.  I  am  on  leave  now,  and 
I  am  not  on  Ninth  Street;  somebody  else  is  detailed  there. 

Q.  When  you  were  not  on  leave  would  there  not  be  occa¬ 
sions  when  some  other  man  would  make  inspections? 

267  A.  Yes.  I  have  been  sick  about  six  months  in  the  past 
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twelve  months,  and  someone  was  on  that  territory  then. 

Q.  Are  you  always  on  there  unless  you  are  sick?  A.  1 
am  downtown. 

Q.  1  am  talking*  about  Ninth  Street.  A.  Ninth  Street  is  a 
long  street,  some  downtown  and  some  uptown. 

Q.  You  know  what  I  am  asking  you.  A.  Absolutely,  and 
I  am  trying  to  answer. 

Q.  You  know  there  are  times  when  some  other  inspector 
will  be  inspecting  Ninth  Street  and  you  wall  be  inspecting 
some  other  locality?  A.  Yes,  sir. 

Q.  You  volunteered  the  statement  on  your  direct  exam¬ 
ination  that  until  the  Counter  Lunch  had  opened  you  did 
not  know  Carl  Dilli.  A.  I  did  not. 

Q.  Why  did  you  make  that  statement?  Nobody  asked 
you  about  that.  A.  Well,  for  the  purpose  of  verifying  that 
I  didn’t  know  who  owned  the  Counter  Lunch  until  the  ap¬ 
plication  was  filed  there. 

Q.  What  difference  did  that  make?  A.  It  didn’t  make 
any. 

Q.  You  have  known  Mr.  Dilli  ever  since?  A.  Ever  since 
the  Counter  Lunch  was  opened. 

Q.  You  and  he  are  pretty  friendly  ?  A.  No  more  than  Mr. 
Panos.  I  have  known  Mr.  Panos  much  longer  than  Mr. 
Dilli. 

268  Q.  Do  you  know  Mr.  Goodacre?  A.  Yes. 

Q.  You  have  inspected  his  restaurants?  A.  Yes. 

Q.  You  are  friendly  with  him?  A.  Yes,  sir,  just  about 
on  a  par  with  Mr.  Panos  and  Mr.  Dilli,  only  I  have  known 
Mr.  Goodacre  much  longer. 

Q.  How  many  stools  were  there  in  the  Counter  Lunch? 
A.  Well,  that  is  one  question  I  can’t  give  you  about  the 
exact  number;  I  can  give  you  somewhere  near  how  long 
the  counter  was. 

Q.  There  were  stools  over  at  the  Ninth  and  New  York 
Avenue  restaurant?  A.  They  got  stools  over  to  the  bar, 
yes. 

Q.  Do  you  know  how  many  there  are  over  there?  A.  No, 
sir.  I  can  give  you  some  idea  of  how  long  the  bar  is. 

Q.  If  you  go  into  the  Ninth  and  New  York  Avenue  res¬ 
taurant  and  ask  for  a  sandwich,  can  you  get  it  just  as 
quickly  as  you  can  at  the  Counter  Lunch?  A.  You  can  get 
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it  any  place — one  place  practically  as  quick  as  you  can  at 
the  other. 

Q.  Did  they  have  a  steam  table  at  the  Counter  Lunch?  A. 
They  had  a  small  steam  table,  but  it  was  on  the  back  bar, 
which  didn’t  constitute  a  cafeteria. 

Q.  I  didn’t  ask  you  what  it  constituted;  I  asked  you  if 
they  had  a  steam  table,  and  you  said  they  did.  A.  Yes. 

Q.  They  had  one  at  the  Ninth  and  New  York  Avenue? 
A.  Yes. 

269  Q.  They  had  one  at  the  Western?  A.  Yes. 

Q.  You  said  the  Counter  Lunch  was  just  a  sand¬ 
wich  place?  A.  I  didn’t  say  so;  I  said  a  quick  lunch,  a 
short  order  place — sandwiches. 

Q.  Could  you  not  get  at  the  Ninth  and  New  York  Avenue 
restaurant  all  of  the  same  type  of  food  that  was  sold  at 
the  Counter  Lunch?  A.  You  probably  could,  but  they  didn’t 
sell  hamburgers — specialize  in  hamburgers. 

Q.  Did  the  Counter  Lunch  specialize  in  hamburgers?  A. 
I  think  so. 

Q.  You  say  you  think  so?  A.  To  the  best  of  my  knowl¬ 
edge. 

Q.  What  knowledge?  A.  They  had  a  hamburger  grill, 
where  they  used  to  advertise  hamburgers  for  5  and  10 
cents. 

Q.  The  Counter  Lunch  advertised  them  for  5  and  10 
cents?  A.  Yes. 

Q.  Could  you  get  hamburgers  at  the  Ninth  and  New  York 
Avenue  restaurant?  A.  Only  that  you  couldn’t  get  them 
for  a  nickel.  The  Counter  Lunch  had  5-  and  10-eent  ham¬ 
burgers,  both,  and  you  paid  for  just  what  you  got.  If  you 
ordered  a  nickel  hamburger,  you  got  a  nickel  hamburger; 
or  if  you  ordered  a  10-cent  hamburger,  you  got  a  10-cent 
hamburger.  The  same  thing  in  either  one  of  the  others. 

Q.  Couldn’t  vou  get  a  nickel  hamburger  for  a  nickel? 
A.  No. 

270  Q.  How  much  did  he  charge?  A.  I  judge  10  cents. 
Q.  Why  do  you  “judge  10  cents”?  A.  That  is 

the  standard  price  of  all  sandwiches. 

Q.  There  is  a  standard  price  on  all  hamburger  sand¬ 
wiches?  A.  With  the  exception  of  the  Blue  Bell,  the  Little 
Tavern,  and  Goodacre’s  Coffee  Pots;  they  have  nickel  ham¬ 
burgers. 
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Q.  What  other  foods  in  the  Counter  sold  cheaper  than  in 
the  Ninth  and  New  York  Avenue?  A.  I  never  saw — I  don’t 
know  that  they  sold  any  food  cheaper.  You  paid  for  just 
what  you  got. 

Q.  You  pay  for  what  you  get  anywhere  unless  you  want 
to  get  into  trouble.  A.  You  paid  for  your  money’s  value; 
that  is  what  I  am  trying  to  get  at. 

Q.  Did  they  sell  food  cheaper  or  dearer?  A.  Not  to  my 
knowledge.  I  don’t  know,  because  I  always  went  along  and 
ordered  what  I  wanted.  I  don’t  ever  look  at  the  price,  if 
it  is  10  or  15  cents  or  25  cents. 

Q.  You  do  not  look  to  see  what  you  are  going  to  pay? 
A.  No,  sir.  When  I  go  to  a  place  to  eat,  I  never  find  out 
what  I  am  going  to  pay  for  it  until  after  I  eat. 

Q.  You  cannot  tell  whether  prices  were  higher  or  lower 
at  any  of  those  places?  A.  No,  sir. 

Q.  But  they  did  sell  at  the  Counter  Lunch  other  food  than 
hamburgers?  A.  Yes,  sir,  I  judge  they  did,  but  I  never 
ordered  anything  but  sandwiches. 

271  Q.  You  say  you  judge  they  did.  Do  you  know 
whether  they  did?  A.  Yes,  I  judge  they  did.  I  would 
eat  in  there,  and  I  know  they  never  gave  it  away. 

Q.  Did  you  see  any  bills  of  fare?  A.  I  never  read  a  bill 
of  fare  in  there  or  any  other  restaurant,  whether  I  went  to 
a  night  club  or  hotel ;  I  always  made  up  my  mind. 

Q.  You  have  answered  my  question.  It  is  a  good  time 
to  stop  when  you  have. 

So,  you  really  do  not  know  what  food  was  for  sale  at 
the  Counter?  A.  Not  any  particular  food;  I  can’t  tell  you. 

Q.  Why  did  you  say  it  was  merely  hamburgers?  A.  I 
didn’t  say  it  was  merely  hamburgers;  I  said  quick  lunch, 
short  order,  hamburgers.  That  is  the  expression  I  made. 

Q.  You  could  get  quick  lunch,  short  orders,  and  ham¬ 
burgers  at  the  Ninth  and  New  York  Avenue,  couldn’t  you? 
A.  And  pies  and  cakes,  yes,  sir. 

Q.  Howt  many  tables  were  there  in  the  Counter?  A.  I 
can’t  tell  you  exactly;  I  can  only  tell  you  from  observation, 
to  the  best  of  my  knowledge,  how  many  seating  capacity 
thev  had. 

Q.  Could  you  tell  us  from  your  knowledge  how  many 
tables  they  had?  A.  To  the  best  of  my  knowledge,  there 
were  about  eight  booths  in  the  Counter. 
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272  Q.  How  many  tables  were  there  in  the  Panagopou- 
los  place?  A.  To  the  best  of  my  knowledge,  it  was 

about  eight  tables  and  about  three  or  four  booths;  some¬ 
thing  like  that. 

Q.  Mr.  Jenkins,  do  you  not  know,  as  a  matter  of  fact, 
that  when  the  sale  of  liquor  was  permitted  or  became  law¬ 
ful  there  was  a  great  improvement  in  the  restaurant  busi¬ 
ness  all  over  the  United  States  ?  A.  There  was  a  great  im¬ 
provement  in  the  restaurant  business  all  over  the  United 
States  regarding  the  money  taken  in. 

Q.  That  is  a  rather  important  thing  in  the  restaurant 
business,  is  it  not?  A.  Well,  that  is  important  to  some 
extent.  To  some  extent  liquor  turned  out  very  detrimental 
to  some  places. 

Q.  Although  they  took  in  more  money?  A.  They  took  in 
more  money. 

Q.  It  was  not  detrimental  although  receipts  were  in¬ 
creased?  A.  Their  receipts  were  increased  on  the  liquor, 
but  the  food  receipts  were  decreased. 

Q.  Do  you  not  know,  as  a  matter  of  fact,  that  the  receipts 

from  food  were  verv  much  increased  after  the  sale  of 

•> 

liquor  was  legalized  in  restaurants?  A.  I  do  not. 

Q.  You  do  not  know  that  ?  A.  No,  sir. 

Mr.  Marshall.  That  is  all. 

Redirect  Examination 

By  Mr.  Williams : 

Q.  You  have  been  asked  about  the  steam  tables  at  those 
places.  Is  there  any  difference  between  the  steam 

273  table  at  the  Counter  and  the  steam  table  at  the  Ninth 
and  New  York  Avenue?  A.  A  cafeteria  steam  table 

is  something  that  is — a  place  where  people  go  along  with 
a  tray  and  push  along  the  rail  and  look  at  everything  up 
there  and  pick  out  what  they  want.  That  constitutes  a 
cafeteria,  which  a  man  patented  by  that  name. 

Where  a  steam  table  is  on  the  back  there,  the  people 
can’t  see  very  well  what  is  on  it,  and  they  don’t  get  very 
close  to  it — 6  or  7  feet  is  about  as  close  to  it  as  they  are 
able  to  get — and  they  are  not  very  well  able  to  observe 
what  is  on  it  and  how  appetizing  it  looks. 

Q.  WTiat  is  the  difference  between  that  and  a  grill?  A. 
Some  grills  are  on  the  front  of  the  bar  and  some  on  the 
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back  bar.  Some  of  these  hamburger  places,  like  the  Little 
Taverns,  the  Blue  Bell — some  have  theirs  on  the  end  of  the 
bar,  and  others  on  the  front. 

This  particular  one  we  are  speaking  about  was  on  the 
back  bar,  and  over  it  was  a  hood  or  canopy,  which  the 
Health  Department  compelled  them  to  put  there  to  pull 
the  fumes  out  of  the  place. 

Mr.  Williams.  That  is  all. 

Mr.  Marshall.  That  is  all. 

(The  witness  left  the  witness  stand.) 

274  Proceedings 

Mr.  Libby.  Mr.  Lopattin,  will  you  take  the  stand? 

Thereupon  Burt  Lopattin,  heretofore  called  as  a  witness 
on  behalf  of  the  defendants,  resumed  the  stand  and  testi¬ 
fied  further  as  follows : 

Cross  Examination 
B}r  Mr.  Marshall: 

Q.  When  did  the  W.  B.  &  A.  ticket  office  in  Panagopoulos  ’ 
restaurant  close?  A.  When  did  they  leave  the  place?  I 
think  it  was  during  1933  to  1934. 

Q.  Either  in  1933  or  1934?  A.  No;  between  1933  and 
1934. 

Q.  That  is  the  closest  you  can  come  to  it?  A.  Yes,  sir. 

Q.  When  it  closed,  do  you  know  anything  as  to  the  num¬ 
ber  of  tickets  that  were  being  sold  there  at  that  time?  A. 
I  know  they  sold  a  good  many,  being  quite  familiar  with 
the  people  coming  in  through  from  Baltimore  to  Washing¬ 
ton,  with  whom  I  was  acquainted,  who  used  to  always  make 
it  a  point  to  go  out  to  the  Ninth  and  New  York  Avenue  to 
get  their  tickets. 

Q.  I  am  asking  you,  at  the  time  it  closed,  have  you  any 
knowledge  as  to  the  number  of  tickets  that  were  being  sold 
at  that  time?  A.  No,  sir;  not  being  connected  with  the  es¬ 
tablishment,  I  could  not  tell  you  as  to  the  number. 

Q.  You  don’t  know  whether  there  wrere  many  or  few  at 
that  time?  A.  I  presume  there  w’ere  quite  a  few,  but  I 
could  not  tell  you  how  many.  Traffic  was  dropping  off  at 
that  particular  time.  The  railroads  wras  beginning  to  get 
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quite  a  bit  of  it,  and  buses  was  also  beginning  to  dig 

275  into  the  W.  B.  &  A.  system  at  that  time. 

Q.  The  W.  B.  &  A.  traffic  had  fallen  off  a  great 
deal,  had  it  not?  A.  At  that  particular  time,  due  to  the 
buses  getting  in  there. 

Q.  When  Camp  Meade  was  open  there  was  a  great  deal 
of  travel  there,  was  there  not?  Do  you  recall  about  that? 

Mr.  Libby.  When  was  Camp  Meade  opened? 

By  Mr.  Marshall : 

Q.  Do  you  know  when  Camp  Meade  was  opened?  A. 
That  is  going  back  to  the  war  days. 

Q.  Yes. 

Mr.  Libby.  Is  not  that  too  remote? 

The  Witness.  It  is  a  little  too  far  back  for  me  to1  be  fa¬ 
miliar  with.  I  know  there  was  a  lot  of  traffic  there,  but  I 
could  not  give  you  any  definite  information  as  to  how  much, 
back  in  the  war  days. 

By  Mr.  Marshall: 

Q.  Of  course,  you  do  not  know  how  many  of  the  people 
who  bought  tickets  at  the  Panagopoulos  place  ate  anything 
in  there,  do  you?  A.  No;  it  would  have  to  be  merely  guess¬ 
work.  I  would  presume  that  quite  a  number  of  them  "would 
have  something  in  there. 

Q.  We  do  not  want  any  guesswork.  You  just  don’t  know 
about  it;  is  that  a  fact?  A.  I  could  not  specify  -whether  a 
man  had  a  cup  of  coffee,  or  had  a  meal,  or  had  a  glass  of 
water,  but,  judging  from  the  usual  transfer  point, 

276  the  majority  of  the  people  do  have  something  in 
there. 

Q.  The  majority  of  the  people  at  a  transfer  point  go  and 
eat  something?  A.  I  "would  not  say  they  did.  They  might 
buy  a  cup  of  coffee,  they  might  buy  a  package  of  cigarettes ; 
but  they  generally  do  have  something. 

Q.  The  majority  of  them  do  buy  something  at  a  transfer 
point?  A.  They  might  stay  there  half  an  hour.  You  might 
get  a  pack  of  cigarettes,  you  might  get  a  cup  of  coffee, 
waiting  for  that  traffic.  At  that  time  they  used  to  leave 
every  half  hour,  I  believe,  depending  on  the  time  of  the 
day  or  night. 
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Q.  That  is  all  speculation  on  your  part;  you  really  do 
not  know  anything  about  it,  do  you,  of  your  own  knowl¬ 
edge?  A.  I  know  of  having  been  in  the  place  at  various 
times  in  previous  years.  I  have  seen  people  sitting  around 
waiting. 

Q.  Did  you  see  them  sitting  around  eating?  A.  Certainly; 
I  have  seen  people  have  a  cup  of  coffee.  In  fact,  I  have 
been  in  there  myself  with  people  waiting  for  a  trip  to 
Baltimore,  and  have  had  a  cup  of  coffee,  or  had  a  sand¬ 
wich,  or  something. 

Q.  Was  that  at  the  time  the  ticket  office  closed,  or  before 
that  time?  A.  No;  that  was  in  previous  years. 

Bv  the  Auditor: 

Q.  That  was  when  you  were  selling  papers  there  at  the 
corner  during  the  war  days?  A.  Not  only  selling  papers, 
but  afterwards  also.  I  did  not  stay  at  selling  papers 
277  continuously. 

Q.  You  said  you  were  selling  papers  down  there 
at  the  corner  about  the  time  of  the  war.  A.  I  did,  sir. 

By  Mr.  Marshall : 

Q.  When  you  expressed  the  view,  when  you  were  on  the 
stand  before,  that  the  removal  of  that  ticket  office,  the 
closing  of  that  ticket  office  at  the  Panagopoulos  place, 
meant  a  loss  of  10  percent,  did  you  mean  a  loss  of  10  per 
cent  of  the  entire  business  done  by  him?  A.  Of  the  entire 
business  ?  I  presume — 

Q.  You  are  always  saying  “I  presume”.  A.  Well,  be¬ 
cause  of  not  having  been  there  actually  myself,  I  have  to 
take  it  on  more  or  less  guesswork. 

Q.  That  is  .just  exactly  what  I  am  trying  to  figure  out. 
It  is  more  or  less  guesswork,  is  it  not?  A.  As  far  as  the 
specified  amount  of  people  is  concerned. 

Q.  In  your  testimony  the  other  day  you  mentioned  a 
“standard”  meal.  What  is  a  standard  meal?  A.  Well,  I 
would  say  a  dinner.  A  dinner  would  be  soup  or  cocktail, 
a  steak,  an  entree  of  some  kind,  like  a  fish  or  an  omelet,  a 
couple  of  vegetables,  rolls,  and  a  dessert.  That  is  what  I 
would  call  a  standard  dinner.  For  a  standard  lunch  I 
would  specify  some  entree  of  either  a  small  steak,  or  it 
could  be  an  omelet ;  it  could  be  a  piece  of  filet  of  sole,  deviled 
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crab,  potato  salad,  and  a  couple  of  vegetables,  or  one  vege¬ 
table,  as  the  usual  order  is  for  lunch,  and  a  little  dessert. 

Q.  Is  it  not  a  fact  that  all  the  food  that  you  have 

278  mentioned,  every  article  of  food  you  have  mentioned, 
was  sold  in  the  Counter  Lunch?  A.  Not  the  variety. 

Q.  Didn’t  they  sell  vegetables  there?  A.  Yes,  sir. 

Q.  Steaks  ?  A.  They  sold  some  steaks,  but  not  the  type 
of  steaks,  I  would  not  imagine — in  other  words,  if  I  was 
going  to  get  a  steak — 

Q.  Now,  you  are  imagining  again.  A.  No,  sir. 

Q.  You  said,  “but  not  the  type  of  steaks,  I  would  not 
imagine”.  What  do  you  mean  by  that?  A.  In  other  words, 
off  the  record,  going  to  get  a  steak — Take  yourself,  for 
instance.  If  you  were  going  to  get  a  steak,  would  you  go 
to  Harvev’s  or  would  vou  go  to  Ninth  Street? 

Q.  I  don’t  know.  It  would  depend  on  the  neighborhood  I 
was  in,  if  you  want  an  answer.  A.  Then  it  is  a  question 
of  which  is  the  best  lunchroom  in  that  particular  neighbor¬ 
hood.  I  would  say  the  best  lunchroom  would  be  the  Ninth 
Street  Lunchroom. 

Q.  It  is  a  fact,  is  it  not,  that  the  Counter  Lunch  sold 
every  article  of  food  you  have  mentioned?  A.  I  would  not 
say  every  article. 

Q.  They  did  sell  steaks,  didn’t  they?  A.  Well,  they  would 
sell  some  steaks,  but,  when  you  say  “steaks” — 

Q.  You  have  answered  my  question.  Don’t  let  us  argue 
so  much  about  it.  They  sold  steaks,  didn ’t  they  ?  A. 

279  Yes,  sir. 

Q.  They  sold  sea  food,  didn’t  they?  A.  I  would 
not  call  it  sea  food.  They  might  have  fish,  or  deviled  crab, 
sometimes,  but  not  any  variety  of  sea  foods. 

Q.  Didn ’t  they  have  a  sea-food  plate  there,  at  times  ?  A. 
At  times  I  would  say  they  would  have  some — 

Bv  the  Auditor: 

Q.  They  sold  shell  food?  A.  No,  sir.  You  mean  like 
ovsters  ? 

Q.  Eggs.  A.  Oh,  yes. 

By  Mr.  Marshall. 

Q.  They  sold  eggs  and  omelets?  A.  Eggs  and  omelets, 
yes,  sir. 
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Q.  Could  you  not  buy  everything  in  the  Panagopoulos 
place  that  was  sold  in  the  Counter  Lunch?  A.  Not  every¬ 
thing. 

Q.  What  could  you  not  buy  in  the  Panagopoulos  place 
that  was  sold  in  the  Counter  Lunch?  A.  The  type  of  steaks 
that  was  sold,  the  type  sea  food — in  fact,  the  type  of  any 
food  that  was  sold. 

Q.  How  many  steaks  have  you  eaten  in  the  Panagopoulos 
place?  A.  I  don ’t  know.  I  should  say  I  have  eaten  in  there 
possibly  30  or  40  times  that  I  recall,  and  possibly  more 
than  that. 

Q.  How  many  times  have  you  eaten  in  the  Counter  Lunch? 
A.  Possibly  half  a  dozen  times. 

Q.  Did  you  eat  steaks  in  both  places?  A.  No,  sir. 

280  I  never  ate  steaks.  I  ate  sandwiches  at  the  Counter 
Lunch. 

Q.  How  did  you  get  your  knowledge  of  the  steaks  that 
were  sold  in  the  Panagopoulo?  place  if  you  never  ate  any 
of  them?  A.  The  type  business  you  walk  into — you  get  an 
idea  of  the  type  of  food  that  is  sold,  and  your  observation 
of  what  is  going  on. 

Q.  Did  you  observe  the  steaks  over  there?  A.  Sir? 

Q.  Did  you  take  the  trouble  to  observe  the  steaks  that 
were  served  there?  A.  I  observed  the  food  as  It  came  out 
there.  I  could  not  tell  you  exactly  the  steaks — 

Q.  Other  people’s  food?  A.  Oh,  yes,  as  it  was  served. 

Q.  But  it  is  a  fact,  is  it  not,  regardless  of  the  type,  that 
every  article  of  food  that  was  sold  in  the  Counter  Lunch 
could  be  brought  over  in  Panagopoulos’  place?  A.  Not 
every  type. 

Q.  All  right.  Tell  us  something  that  could  not  be  bought 
at  the  Panagopoulos  place  that  could  be  bought  in  the 
Counter  Lunch.  A.  You  could  not  get  a  sirloin  steak  at  the 
Counter  Lunch. 

Qu  Did  they  serve  T-bone  steaks  at  the  Counter  Lunch? 
A.  Not  as  I  recall,  sir. 

Q.  Do  you  know  it?  A.  I  don’t  know  the  everyday  menu 
of  the  place.  If  you  are  familiar  with  the  restaurant 

281  business  there  might  have  been  some  times — 

Q.  Don’t  let  us  get  into  a  long  argument  about  it. 
T  just  asked  you  whether  or  not,  of  your  own  knowledge, 
you  knew  that  they  did  not  serve  T-bone  steaks.  A.  At  the 
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particular  times  I  was  there  they  did  not  have  T-bone 
steaks. 

Q.  They  might  have  had  at  other  times  when  you  were 
not  there?  A.  Possiblv.  All  restaurants  have  different 

w 

menus  day  in  and  day  out. 

Q.  When  did  the  Western  Lunch  open?  Do  you  know? 
A.  It  was  around  the  latter  part  of  1932,  if  I  am  not  mis¬ 
taken.  I  could  not  tell  you  the  exact  date. 

Q.  That  is  when  the  first  Western  Lunch  opened,  when  it 
was  located  in  the  building  where  the  Counter  Lunch  after¬ 
wards  located?  A.  It  was  on  Ninth  Street,  I  could  not  tell 
you  the  exact  number. 

Q.  Was  it  in  the  same  place  where  the  Counter  Lunch 
was  afterwards  opened?  A.  I  am  not  familiar  with  the 
numbers  of  the  streets. 

Q.  You  know  where  the  Counter  Lunch  was,  don’t  you? 
A.  Oh,  yes,  sir. 

Q.  Was  the  Western  Lunch  ever  in  that  place?  A.  They 
were  on  the  same  side  of  the  street.  I  could  not  tell  you 
exactly. 

Q.  You  don’t  know  whether  they  were  in  the  same  build¬ 
ing  or  not?  A.  No,  sir,  1  couldn’t  tell  you  that. 

282  Q.  When  did  the  Western  Lunch  start  cutting  the 
prices  of  food?  A.  They  always  have  been  price- 
cutters,  as  long  as  I  have  know  the  Western  Lunches. 

Q.  They  opened  up  with  cut  prices?  A.  Yes,  sir. 

Q.  How  long  had  the  Western  Lunch  been  opened  and 
operating  before  the  Counter  Lunch  opened?  A.  Oh,  not 
very  long,  sir. 

Q.  What  do  you  mean  by  “not  very  long”?  A.  I  don’t 
think  it  was  more  than — To  my  knowledge,  at  that  partic¬ 
ular  time,  just  a  few  months  previous,  say  six  months  or 
half  a  year. 

Q.  So,  your  knowledge  is  that  the  Western  Lunch  had 
only  been  operating  six  months  before  the  Counter  Lunch 
opened?  A.  That  is  just  an  idea  of  mine.  I  could  not  tell 
you  the  exact  date. 

Q.  Is  that  your  best  memory  about  it,  sir?  A.  Yes,  sir. 

Q.  You  don’t  remember  that  the  Western  Lunch  had  been 
operated  for  quite  a  long  time  before  the  Counter  Lunch 
opened?  A.  It  had  been  operating.  I  could  not  tell  you 
the  exact  date. 


I 
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Q.  You  think  they  had  operated  only  six  months  before 
the  Counter  opened?  A.  They  had  been  in  business  here 
for  years  and  years.  I  could  not  tell  you  the  exact  date. 
I  am  not  familiar  with  it. 

283  Q.  What  is  it  you  do  mean?  You  say  they  have 
been  in  business  for  years  and  years,  and  a  minute 

ago  you  said  they  opened  only  six  months  before  the  Coun¬ 
ter  Lunch.  A.  That  is  not  the  only  Western  Lunch. 

Q.  That  is  the  only  one  I  am  interested  in,  the  one  on 
Ninth  Street.  A.  I  think  they  opened  around  1932,  if  I  re¬ 
call  correctlv. 

Q.  When  did  the  Counter  Lunch  open?  A.  In  the  latter 
part  of  1933,  some  time. 

Q.  Was  there  six  months  difference  between  them,  or 
more  than  that?  A.  It  may  be  more.  I  could  not  tell  you 
the  exact  date. 

Q.  Did  the  Counter  Lunch  have  a  steam  table  in  it?  A. 
The  Counter  Lunch? 

Q.  Yes.  A.  It  had  more  of  a  counter  of  sandwiches,  as  I 
recall  it. 

Q.  Did  it  have  a  steam  table  in  it?  A.  I  suppose'  it  had 
some  sort  of  steam  table.  All  restaurants  have. 

Q.  Did  you  see  it?  A.  I  could  not  recall  exactly  whether 
it  had  a  steam  table  or  not.  I  imagine  it  would. 

Q.  I  don’t  want  you  to  imagine.  I  want  to  know  what 
you  know  about  it.  You  went  in  there,  and  you  know  all 
about  the  prices  of  food.  A.  I  used  to  sit  on  the  Counter 
and  get  sandwiches. 

284  Q.  You  sat  at  the  counter  and  got  sandwiches,  and 
you  knew  the  prices  of  the  sandwiches.  A.  Oh,  yes. 

Q.  You  kne-w  the  prices  of  the  other  food  in  the  place? 
A.  I  used  to  read  the  signs  and  the  menus. 

Q.  Why  did  you  do  that,  if  all  you  wanted  was  sand¬ 
wiches?  A.  Sir? 

Q.  Why  did  you  read  about  the  other  food,  if  you  did 
not  want  anything  but  a  sandwich?  A.  Did  you  ever  sit 
down  in  a  lunchroom — If  you  are  sitting  down,  waiting  for 
a  sandwich,  you  read.  You  pick  up  a  paper  or  a  menu  and 
look  at  it. 

Q.  Did  you  pick  up  the  menus  in  the  Counter  Lunch?  A. 
I  thimk  I  did.  I  generally  do  it  at  practically  every  lunch¬ 
room. 
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Q.  I  would  like  to  know  whether  you  did  in  the  Counter 
Lunch,  not  what  you  generally  do.  A.  Sometimes  I  read 
the  paper,  sometimes  I  pick  up  the  menu,  sometimes  I 
looked  at  the — 

Q.  You  did  pick  up  menus  in  the  Counter  Lunch  at  times? 
A.  I  imagine  I  did.  I  could  not  tell  you  exactly.  I  gen¬ 
erally  do  at  every  restaurant. 

Q.  Would  you  recognize  a  Counter  Lunch  menu  if  you 
saw  it?  A.  I  don’t  think  I  could,  sir.  It  has  been  quite 
some  time. 

Q.  You  don’t  remember  whether  it  had  a  steam  table  in 
there  or  whether  it  did  not  ?  A.  It  has  been  quite  a  while 
ago.  I  could  not  recall.  I  was  not  interested,  be- 

285  cause  I  only  had  sandwiches  at  the  Counter  Lunch. 

Q.  Why  were  you  interested  enough  to  find  out 
the  prices  of  food  besides  sandwiches?  A.  I  don’t  quite 
get  the  question. 

Q.  How  do  you  remember  those  prices?  A.  Well,  if  you 
are  around  in  a  place — I  can  almost  go  into  any  restaurant, 
and,  if  I  stay  there  once  or  twice,  I  generally  know  about 
conditions  from  observation. 

Q.  Did  they  have  a  steam  table  at  the  Ninth  and  New 
York  Avenue?  A.  I  don ’t  recall  exactly  right  now.  I  could 
not  tell  you  Yes  or  No,  sir.  I  have  never  eaten  anything 
off  the  steam  table,  so  I  don’t  know. 

Q.  Did  they  have  stools  up  at  the  counter  at  the  Ninth 
and  New  York  Avenue?  A.  Yes,  sir. 

Q.  Just  the  same  as  they  had  over  at  the  Counter  Lunch? 
A.  Of  a  sort,  yes. 

Q.  'What  difference  was  there  in  them,  if  there  was  any? 
A.  They  had  stools  when  I  was  over  in  the  other  place.  I 
used  to  generally  eat  at  a  table. 

Q.  I  didn’t  ask  you  where  you  generally  ate.  I  asked 
you  if  they  had  stools  at  the  counter  in  both  places?  A. 
Yes,  they  had  stools. 

Q.  What  difference  was  there  in  the  places,  so  far  as 
the  stools  were  concerned,  if  there  was  any?  A.  You  mean 
the  type  of  stools? 

Q.  Yes.  A.  Not  very  much  difference. 

286  Q.  Was  there  any,  that  you  remember?  A.  I 
could  not  tell  you  exactly  the  type  stool  it  was. 
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Q.  You  could  get  sandwiches  at  the  Ninth  and  New  York 
Avenue,  could  you  not?  A.  Yes,  sir. 

Q.  Couldn’t  you  get  anything  over  there  that  you  could 
get  at  the  Counter?  A.  Get  anything? 

Q.  Yes.  A.  You  mean,  could  I  get  anything  at  the  Counter 
Lunch  that  I  could  get  at  the  other  one? 

Q.  No.  I  am  asking  if  you  could  not  get  anything  at  the 
Ninth  and  New  York  Avenue  place  that  you  could  get  at 
the  Counter  Lunch.  A.  Yes,  sir. 

Q.  Hasn’t  it  been  your  experience  in  the  lunchroom  busi¬ 
ness  that  the  more  business  you  do  the  more  money  you 
make?  A.  The  more  business  you  do  the  more  money  you 
make? 

Q.  Yes.  A.  Naturally,  sir. 

Q.  When  did  you  go  into  business  for  yourself,  in  the 
restaurant  business?  A.  In  business  for  myself?  Well,  I 
had — back  about  14  years,  now,  I  went  into  a  sort  of  sand¬ 
wich  and  soda  business  at  the  Colorado  Building,  at  14th 
and  G  Streets. 

Q.  How  long  were  you  there?  A.  I  was  there  about  10 
years,  sir. 

By  Mr.  Burton: 

287  Q.  In  the  lobby?  A.  That  is  right. 

By  Mr.  Marshall : 

Q.  What  was  your  next  business?  A.  Then  I  opened  up 
Allen’s  cafe  at  1412,  my  present  new  location. 

Q.  Where  you  are  located  now?  A.  Yes,  sir. 

Q.  And  you  have  been  there  ever  since?  A.  Well,  no,  I 
have  not  been  there — I  was  there  about  a  year  in  partner¬ 
ship,  and  I  had  a  partnership  disagreement,  and  I  bought  a 
place  at  1418  New  York  Avenue,  and  I  was  there — this  is 
going  on  the  fifth  year,  now — and  last  year  the  other  place 
failed,  that  I  formerly  was  in  partnership,  and  I  took  that 
back  in. 

Q.  You  had  these  restaurants  of  your  own  while  the  Coun¬ 
ter  Lunch  was  in  operation?  A.  That  is  right,  sir. 

Q.  How  did  it  happen  that  you  went  to  the  Counter  Lunch 
to  eat,  when  you  had  your  own  restaurant?  A.  I  happened 
to  be,  at  that  particular  time,  in  the  coin-machine  business, 
and  I  had  locations  up  and  down  Ninth  Street. 
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Q.  In  what  business?  A.  The  coin-machine  business.  I 
had,  at  one  time,  about  250  machines  scattered  throughout 
the  citv,  mostlv  in  restaurants. 

Q.  Your  restaurant  is  not  very  far  from  the  Coun- 

288  ter  Lunch.  A.  Well,  one  is  at  Ninth  and  New  York 
Avenue  and  one  is  between  14th  and  15th  on  New 

York  Avenue. 

Mr.  Marshall.  I  think  that  is  all. 

Re-direct  examination. 

By  Mr.  Libby: 

Q.  You  said,  Mr.  Lopattin,  that  the  more  business  you 
did  the  more  money  you  make  ?  A.  Naturally. 

Q.  Would  that  depend  more  or  less  on  what  you  charged 
for  your  food?  A.  Oh,  yes,  sir. 

Q.  And  if  you  charged  little,  you  might  lose  money  on 
more  business ;  would  not  that  be  a  fact?  A.  If  you  charged 
little, — you  would  always  make  something.  You  would  not 
make  as  much. 

Q.  If  you  reduced  the  prices  low  enough  you  would  lose 
money,  even  doing  more  business,  wouldn’t  you?  A.  If 
you  were  operating  at  a  loss,  the  more  business  you  did, 
naturally,  you  would  lose. 

Q.  Have  you  had  any  actual  experience  yourself  with 
haveing  a  transfer  point  changed?  A.  Yes. 

Q.  Will  you  state  what  that  was?  A.  I  had  a  transfer 
point  changed  on  me  at  one  time,  between  14th  and  15th 
on  New  York  Avenue.  We  Used  to  have  the  transfer  point 
of  all  cars  like  those  that  went  up  to  Georgetown,  and 
turned  at  the  corner  of  15th  Street,  and  went  due  west. 
Then  everybody  got  off  at  that  particular  point  'who  was 
going  up  14th  Street — like  if  you  were  on  a  car  that 

289  was  going  to  Georgetown  or  Friendship,  or  some  of 
those  cars,  and  transferred  to  a  14th  and  Park  Road 

car,  14th  and  Decatur,  or  a  Chevy  Chase  car,  you  would 
have  to  get  the  car  that  was  on  the  transfer  point  between 
the  Washington  Building  and  the  Evans  Building. 

I  know',  when  that  transfer  point  wTas  taken  away  and 
the  street  wras  changed,  I  suffered  a  terrible  loss  there. 

Q.  Do  you  know  how'  much  that  loss  was  ?  Can  you  esti¬ 
mate  it  ?  A.  That  is  the  reason  v'hy  I  estimated  a  good  10 
percent  sir. 
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By  the  Auditor. 

Q.  When  was  that? 

By  Mr.  Libby. 

Q.  When  was  that?  A.  That  was  just  a  little  over  a  year 
ago,  sir. 

Mr.  Libby.  I,  of  course,  know  there  was  a  stop,  as  you 
may  recollect,  in  front  of  the  Washington,  Building,  on 
both  sides. 

The  Auditor,  I  remember  it. 

Mr.  Libby.  That  was  removed. 

The  Witness.  Approximately  a  year  ago. 

Mr.  Libby.  I  recollect  that  a  year  ago  this  summer  the 
street  was  all  torn  up  and  they  changed  the  switches  there. 

The  Witness.  And  they  changed  the  point. 

The  Auditor.  That  is  a  pretty  dangerous  corner.  It 
is  hard  to  get  across  the  street,  on  account  of  automobiles. 

Mr.  Libbv.  It  is,  now. 

Mr.  Marshall.  It  was,  a  year  ago. 

290  The  Witness.  It  was  approximately  a  year  ago. 

By  Mr.  Libby: 

Q.  Being  in  the  restaurant  business,  are  you  interested  in 
other  restaurants,  Mr.  Lopattin?  A.  No,  sir;  only  in  the 
two  restaurants  that  I — 

Q.  I  mean,  are  you  interested  in  observing  other  restau¬ 
rants?  A.  Oh,  yes.  Being  president  of  one  association, 
and  also  a  member  of  the  Washington  Restaurant  Associa¬ 
tion,  naturally  I  am  very  much  interested  in  the  general 
situation,  not  only  for  my  own  salvation  and  viewpoint,  but 
I  am  interested  in  all  restaurants. 

Q.  When  you  go  into  other  restaurants  to  eat,  do  you 
observe  how  the  business  is  conducted?  A.  Yes,  sir. 

Q.  And  what  prices  are  charged?  A.  Generally,  even  if 
I  go  in  a  hot-dog  stand,  I  watch  and  see  how  it  is  con¬ 
ducted. 

Q.  In  a  restaurant  such  as  those  on  New  York  Avenue 
is  the  business  steady  custom  or  is  it  transient?  A.  It  is 
mostly,  I  should  say,  about  half  and  half,  sir.  In  other 
words,  there  is  a  certain  type  of  people  that  started  con¬ 
gregating  around  Ninth  Street,  that  made  it  a  sort  of 
headquarters — a  lot  of  gamblers.  It  was  known  as  a  sort 
of  gambling  center  of  the  city. 
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Q.  Mr.  Marshall  was  asking  you  what  you  could  buy  at 
the  Ninth  and  New  York  Avenue  restaurant  which  you 
could  not  buy  at  the  Counter.  Do  you  remember 

291  that  that  question  was  asked?  A.  Yes. 

Q.  Let  me  ask  you,  could  you  buy  a  full  meal  at 
the  Counter  restaurant?  A.  A  sort  of  full  meal.  It  would 
not  be — in  other  words,  my  distinction  between  the  two  res¬ 
taurants  is  the  type  food  that  they  serve. 

Q.  Can  you  explain  that  a  little  more  fully,  please?  A.  In 
other  words,  if  I  wanted  to  get  just  a  plain,  ordinary  steak, 
something  for  about  25  or  30  cents,  and  expecting  no  more, 
I  could  get  it  at  the  Counter  Lunch,  but  if  I  wanted  to  get 
a  real  steak,  I  could  get  a  sirloin  steak,  or,  probably,  if  I 
asked  for  filet  mignon,  at  the  Counter  Lunch,  they  would 
not  even  know  what  I  was  talking  about.  That  is  what  I 
was  trying  to  give  you,  the  distinction. 

Q.  One  served  light  food,  and  the  other  served  heavy 
food;  is  that  right?  A.  That  is  right,  sir. 

Q.  What  about  the  Western  Lunch?  A.  The  Western 
Lunchroom  was  a  lunchroom  which  I  am  very  much  fami¬ 
liar  with,  due  to  competition  that  I  suffered  a  litle  bit  my¬ 
self.  We  lost  some  people,  who  used  to  always  tell  me 
about  going  down — 

Mr.  Marshall.  I  object.  That  is  not  responsive  to  the 
question,  and  is  hearsay. 

Mr.  Libby.  Read  the  question,  Mr.  Reporter. 

The  Witness:  They  used  to — 

Mr.  Libby.  Just  a  minute,  Mr.  Lopattin. 

(The  Reporter  read  the  last  question.) 

The  Witness.  That  was  a  place  always  noted  for 

292  how  much  they  piled  on  the  plates,  generally  giving 
you  twice  as  much  as  any  other  restaurant  in  town. 

By  Mr.  Libby: 

Q.  That  is,  they  served  heavy  food.  A.  Served  heavy 
food  and  piled  it  on. 

Mr.  Marshall.  I  object.  Almost  every  question  counsel 
asks  this  witness  on  redirect  examination  is  leading.  He  is 
just  testifying  himself,  through  the  mouth  of  the  witness,  as 
a  matter  of  fact.  That  question  is  objectionable  and  I  ob¬ 
ject  to  it.  He  said,  “That  is  they  served  heavy  food.”  I 
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do  not  know  what  that  means,  unless  it  means  more  of  it. 

Mr.  Libby.  All  right.  Strike  the  question. 

By  Mr.  Libby: 

Q.  What  kind  of  food  did  the  Western  restaurant  serve, 
Mr.  Lopattin?  A.  More  of  a  type  food  that  would  serve 
a  laboring  man,  somebody  who  wants  to  eat  real  heavy  and 
cheap. 

Bv  the  Auditor: 

Q.  Heavy,  cheap  food?  A.  Heavy,  cheap  food. 

Mr.  Libbv.  I  think  that  is  all. 

Re-cross  examination. 

Bv  Mr.  Marshall: 

w 

Q.  The  Western  served  a  laboring  man  who  wanted  a 
cheap  meal,  and  the  Ninth  and  New  York  Avenue  served  a 
better  class  of  patronage;  is  that  what  you  mean?  A.  Yes, 
sir. 

Mr.  Marshall.  That  is  all. 

Mr.  Libby.  That  is  all. 

293  Mr.  Libby.  Mr.  Sebastian. 

Thereupon  William  Henry  Sebastian  was  called  as  a 
witness  on  behalf  of  the  defendants  and,  having  been  first 
duly  sworn  by  the  Auditor,  was  examined  and  testified  as 
follows : 

Direct  examination. 

By  Mr.  Libby: 

Q.  Please  state  your  full  name.  A.  William  Henry  Sebas¬ 
tian. 

Q.  Where  do  you  live,  Mr.  Sebastian?  A.  1321  M  Street, 
Northwest. 

Q.  What  is  your  business?  A.  Restaurant  business. 

Q.  How  long  have  you  been  in  the  restaurant  business? 
A.  Well,  about  25  years,  sir. 

Q.  Are  you  familiar  with  the  Western  Lunch?  A.  Yes, 
sir. 

Q.  What  was  the  occasion  of  your  being  familiar  with  it? 
A.  I  was  manager  of  Western  for  seven  or  eight  years. 
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Q.  Do  you  recollect  when  the  Western  Lunch  opened  on 
Ninth  Street  between  New  York  Avenue  and  I?  A.  I  think 
it  was  around  about  1932,  sir. 

Q.  That  was  at  what  number  of  Ninth  Street?  A.  945. 

Q.  Were  you  manager  ax  that  time  of  that  lunchroom? 
A.  Yes,  sir. 

Q.  Did  you  have  an  interest  also  in  that  lunch- 

294  room?  A.  A  25-percrnt  interest;  yes,  sir. 

Q.  Who  were  the  other  partners?  A.  Martin, 
Janies  W.  Brown,  and  Morris  McDonald. 

Q.  What  other  lunchrooms  were  in  that  neighborhood 
when  you  opened  at  945?  A.  There  was  the  Ninth  and  New 
York  Avenue  lunch. 

Q.  That  was  run  by  whom?  A.  By  the  same  people  who 
run  it  now. 

Q.  You  mean  Mr.  Panagopoulos  ?  A.  Panagopoulos ;  and 
there  was  the  933  Ninth  Street. 

Q.  By  whom  was  that  run?  A.  Mr.  Goodacre. 

Q.  Were  there  other  lunchrooms  in  that  neighborhood? 
A.  There  was  a  Little  Coffee  Pots  down  the  street,  two  or 
three  of  them  on  the  block,  one  at  913  Ninth  Street,  I  think 
it  was — Little  Coffee  Pot. 

Q.  Those  other  were  small  restaurants  ?  A.  Small  restau¬ 
rants.  Then,  right  around  the  corner,  at  Eight  and  K, 
there  was  the  Broadway  delicatessen  and  lunchroom. 

Q.  Were  there  one  or  two  on  K  Street?  A.  There  was 
two,  There  was  a  Chinese  restaurant  there  that  served 
American  food,  805  K  Street. 

Q.  What  type  of  food  did  you  serve?  A.  I  served  heavy 
food,  ’most  anything  anybody  would  want — any  kind  of 
food. 

Q.  What  were  your  prices  at  that  time?  A.  My  prices 
were  a  little  more  reasonable  than  any  other  prices  around 
there,  because  I  did  the  volume  of  business  and  I  could  af¬ 
ford  it.  I  did  more  business  than  anybody  around 

295  there.  We  strictly  did  business  on  a  volume  of  busi¬ 
ness. 

Q.  You  served  all  kinds  of  food,  is  that  correct?  A.  All 
kinds  of  food,  yes,  sir. 

Q.  Heavy  and  light?  A.  Everything — heavy  and  light 
both. 
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Q.  How  long  did  you  continue  in  business  at  945?  A.  I 
think  it  was  about  a  year — over  two  years. 

Q.  What  was  your  seating  capacity  at  945?  A.  Between 
35  and  40. 

Q.  Did  there  come  a  time  when  you  moved  your  busi¬ 
ness  from  945?  A.  We  moved  to  943. 

Q.  That  is  next  door?  A.  Right  next  door. 

Q.  What  was  the  occasion  of  your  moving  from  945  to 
943?  A.  Well,  there  was  a  difference  in  the  rent  of  almost 
$100  a  month.  We  had  the  whole  building,  next  door,  four 
floors,  for  $150  a  month.  I  think  we  paid  $250  for  945, 
and  the  seating  capacity  was  about  three  times  as  large 
on  the  first  floor.  Then  we  had  the  second-floor  dining 
room,  too. 

Q.  What  was  the  seating  capacity  on  the  two  floors,  when 
you  opened  at  943?  A.  It  ran  about  110  to  112. 

Q.  110  to  112?  A.  You  could  put  120  in  there. 

Q.  And  you  had  35  or  40  at  945?  A.  Yes,  sir. 

Q.  Do  you  know  how  much  was  spent  in  outfitting 
296  943  when  you  moved  there?  A.  It  was  somewhere  be¬ 

tween  $13,000  and  $15,000. 

Q.  Was  that  new  equipment  or  second  hand?  A.  All 
brand-new  equipment.  Everything  was  brand  new. 

Q.  How  long  did  you  operate  at  943.  A.  At  943,  until,  I 
think,  it  was  sold,  a  year  ago — no,  six  months  ago. 

Q.  You  continued  to  operate  there  until  then?  A.  Eight 
months  ago,  It  was  sold  eight  months  ago,  yes.  We  oper¬ 
ated  up  to  that  time. 

Q.  After  you  opened  at  943,  can  you  state  as  to  the  in¬ 
crease  of  business  which  you  did?  A.  The  increase  in  busi¬ 
ness  from  945  to  943  was  over  $100  a  day. 

Q.  Over  $100  a  day.  A.  And  it  has  gone  up  as  high  as 
$150  a  day  more. 

Q.  WThat  was  your  greatest  business  per  month  at  943? 
A.  943  some  months  would  go  as  high  as  $12,000. 

Q.  W7hat  would  the  average  be?  A.  The  average  would 
run  about  $9,000  or  10,000  in  the  different  seasons  around 
there,  but  it  did  fall  off  toward  the  last.  Business  fell  off 
at  the  last  to  around  about  $8,000  That  was,  of  course, 
before  we  sold  it  out. 
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Q.  After  you  vacated  945  and  moved  to  943,  was  there  a 
period  of  time  when  the  building  at  945  was  unoccupied? 
A.  Yes,  sir.  It  was  about  three  months,  I  think. 

Q.  Then  another  restaurant  or  lunchroom  opened  at  945? 
A.  Yes,  sir. 

Q.  What  lunchroom  was  that?  A.  The  Counter 

297  lunch. 

Q.  Can  you  fix  the  date  when  that  opened?  A.  I 
could  not  exactly  fix  the  date,  no,  sir. 

Q.  After  the  Counter  Lunch  opened  did  you  notice  any 
diminution  in  your  trade?  A.  No,  sir. 

Q.  What  class  of  business  did  the  Counter  Lunch  do,  if 
you  know  of  your  own  knowledge?  A.  I  observed  there, 
that  they  were  people  looking  for  small  hamburger  sand¬ 
wiches — the  fivc-cent  hamburger  crowd  that  follows  all 
those  places.  It  looked  like  newsboys  and  messenger  boys. 

Q.  Did  you  observe  the  prices  of  the  other  restaurants 
in  that  neighborhood  at  that  time,  as  compared  with  your 
own?  A.  Yes,  sir. 

Q.  How  did  the  prices  of  the  Counter  Lunch,  on  such 
things  as  they  sold  and  you  sold,  compare  with  yours?  A. 
The  Counter  Lunch  was  much  higher  than  the  Western 
Lunch. 

Q.  How  about  the  Ninth  and  New  York  Avenue  Lunch? 
A.  The  Ninth  and  New  York  Avenue  Lunch  and  the  "West¬ 
ern  Lunch  prices  ran,  according  to  the  signs  in  the  window 
— We  all  had  double  signs  in  the  window.  They  probably 
ran  about  the  same.  We  both  had  big  strippers  in  the 
window.  I  could  not  say  about  the  Counter,  because  they 
didn’t  have  no  strippes  up. 

Q.  The  Counter  did  not  have  any  strippers?  A.  No,  sir. 

The  Auditor.  Did  not  have  what? 

Mr.  Libby.  Long  strippers,  with  a  price  list. 

298  The  Witness.  Long  strips. 

By  Mr.  Libby: 

Q.  Those  were  pasted  on  the  window?  A.  Pasted  on 
both  sides  of  the  WTindow. 

Q.  Did  you  cut  your  prices  at  that  time  or  at  any  time? 
A.  No;  we  had  sort  of  a  standard  price.  We  cut  prices  ac¬ 
cording  to  how  the  market  was,  if  we  could  make  a  per¬ 
centage  on  it. 
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Q.  Did  the  Counter  Lunch  meet  those  cuts  in  prices  that 
you  made?  A.  No,  sir;  not  that  I  know  of.  They  didn’t 
advertise  it  out  in  front. 

Q.  Did  the  New  York  Avenue  lunchroom  meet  your 
prices?  The  New  York  Avenue  Lunchroom  had  the  same 
prices  I  did,  by  the  signs  out  front,  and  the  strippers  on 
the  window. 

Q.  As  to  the  Class  of  food  which  the  New  York  Avenue 
lunchroom  served,  as  compared  with  what  you  served  in 
the  Western  Lunchroom,  what  can  you  say  as  to  that?  A. 
About  the  same,  T  should  say. 

Q.  Did  you  give  extra  cups  of  coffee  free?  A.  Yes,  sir; 
an  extra  cup  of  coffee  to  anybody  that  wanted  it. 

Q.  What  did  you  get  for  hotcakes?  A.  10  cents. 

Q.  For  how  many  cakes?  A.  Four  hotcakes  and  four 
pieces  of  butter,  and  let  them  help  themselves  to  the  syrup; 
for  10  cents. 

Q.  Do  you  know,  of  your  own  knowledge,  w’hat  the 
299  Counter  Lunch  got  for  hotcakes?  A.  There  is  only 
one  thing  I  know.  One  of  my  customers  went  out 
of  my  place  one  morning — 

Mr.  Marshall.  I  object. 

Mr.  Libby.  Don’t  repeat  what  any  customer  said;  just 
your  own  knowledge. 

The  Witness.  15  cents  at  the  Counter  Lunch. 

By  Mr.  Marshall: 

Q.  Is  that  of  your  own  knowledge?  A.  I  tried  to  explain 
to  you,  the  customer  went  in  to  get  them,  and  came  back — 

Mr.  Marshall.  That  should  be  stricken  out. 

Mr.  Libby.  Let  it  be  stricken  out. 

The  Auditor.  Don’t  say  what  anybody  told  you.  Just 
say  what  you  know  of  your  own  knowledge. 

By  Mr.  Libby: 

Q.  Let  me  ask  you  about  the  taxi  drivers  in  that  neigh¬ 
borhood.  Do  you  know  where  they  ate?  A.  ’Most  all  the 
taxicab  drivers  ate  in  the  Western  Lunch. 

Q.  Ate  in  the  Western  Lunch?  A.  Yes.  A  few  of  them 
ate  other  places.  I  said  most  of  them. 

Q.  Were  you  familiar  with  the  trade  around  in  that 
neighborhood,  the  customers  of  these  lunchrooms  ?  A.  Yes, 
sir. 
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Q.  Have  you  any  personal  knowledge  of  any  of  the  trade 
of  the  Ninth  and  New  York  Avenue  lunchroom  going  to  the 
Counter  after  the  Counter  opened?  A.  No,  sir,  I  have 
no  knowledge  of  it. 

300  Q.  Do  you  know  of  any  of  the  trade  of  the  Ninth 
and  New  York  Avenue  lunchroom  going  to  the  West¬ 
ern  lunchroom  after  you  opened  at  943?  A.  Yes,  sir. 

Q.  Will  you  state  what  trade  you  know  of  that  came 

there?  A.  There  was  a  lot  of  taxicab  drivers  that  came  over 

there.  I  had  known  them  manv  vears  before  the  Ninth  and 

*  •> 

New  York  Avenue  lunch  opened  up.  When  I  opened  up, 
most  of  them  come  over  there. 

Q.  Before  you  opened  up,  where  were  they  eating?  A. 
Most  of  them  ate  over  at  the  Ninth  and  New  York  Avenue 
lunch. 

Mr.  Marshall.  I  object.  How  does  he  know  where  they 
ate? 

Mr.  Libbv.  He  says  he  is  familiar  with  the  trade  in  the 
*  *> 

neighborhood. 

Mr.  Marshall.  I  object  to  it.  It  is  obviously  hearsay. 
He  was  not  there  when  they  were  eating. 

By  Mr.  Libby: 

Q.  Do  you  know,  of  your  personal  knowledge,  of  any 
trade  which  formerlv  was  at  Ninth  and  New  York  Ave- 
nue,  that  came  and  ate  at  the  Western  lunchroom?  A.  Yes. 

Q.  State  what  that  trade  was.  A.  There  was  a  lot  of  taxi¬ 
cab  trade;  a  lot  of  mechanical  trade,  around  there — carpen¬ 
ters,  plasterers,  and  bricklayers  would  come  over  there. 
A  lot  of  them  come  over  on  account  of  the  second  cup  of 
coffee. 

Q.  During  the  period  that  you  operated  the  Western 
Lunch  on  Ninth  Street,  were  there  certain  changes 

301  in  the  neighborhood?  A.  You  mean  with  regard  to 
restaurants  ? 

Q.  No;  I  mean  physical  changes.  A.  Oh,  yes.  The  street¬ 
car  transfer  station  was  moved  to  Seventh  and  New  York 
Avenue. 

Q.  When  was  that?  Do  you  know?  A.  I  think  it  was 
about  a  year  ago,  or  somewhere  around  there. 

Q.  It  has  been  testified  that  that  was  in  October,  1935.  Do 
you  think  that  is  correct? 
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Mr.  Marshall.  I  object  to  asking  him  whether  he  thinks 

the  testimony  of  some  other  witness  is  correct. 

* 

Mr.  Libby.  That  has  been  testified  to  by  the  witnesses — 

Mr.  Marshall.  Why  ask  him  about  it? 

Mr.  Libbv.  Because  I  want  to. 

Mr.  Marshall.  I  object  to  the  question. 

Mr.  Libby.  You  have  been  objecting  all  the  time.  There 
is  no  question  about  that.  That  has  been  fixed. 

Mr.  Marshall.  I  ask  a  ruling  on  the  objection,  instead  of 
a  lot  of  hot  air. 

The  Witness.  Could  I  finish  what  I  was  going  to  say, 
sir? 

Mr.  Marshall.  No.  Wait  until  the  Auditor  rules. 

The  Auditor.  Let  us  see  what  the  question  is. 

(The  Reporter  read  the  pending  question) 

Mr.  Marshall.  I  object  to  that.  He  is  asking  him  whether 
the  testimony  of  another  witness  is  correct.  It  does  not 
throw  any  light  on  his  recollection. 

Mr.  Libbv.  I  do  not  know  that  it  makes  any  difference. 
If  you  want  your  objection,  you  may  have  it. 

The  Auditor.  I  do  not  think  that  that  is  a  proper 
302  question. 

Mr.  Marshall.  About  a  year  ago  he  said  "was  his 
best  recollection. 

Mr.  Auditor.  He  said  it  was  about  a  year  ago. 

Mr.  Libbv.  It  has  already  been  established  here,  if 
your  Honor  please,  by  the  best  testimony  you  can  get,  the 
records  of  the  Capital  Transit. 

Mr.  Marshall.  That  has  nothing  to  do  with  the  question. 

Mr.  Libby.  Well,  strike  it  out.  He  says  that  was  moved 
to  New  York  Avenue  and  Seventh  Street. 

The  Auditor.  Yes,  but  I  do  not  understand  that  that  is 
a  proper  question,  or  a  proper  form  of  question  to  put  to 
a  witness,  to  call  his  attention  to  some  other  witness’  testi¬ 
mony. 

Mr.  Libby.  That  has  been  done  time  after  time. 

Mr.  Auditor.  No  doubt  it  has  been  done.  It  has  been 
done  in  this  case. 

Mr.  Libby.  I  said,  it  has  been  testified  here — 

Mr.  Marshall.  That  is  all  wrong,  and  it  is  improper  ex¬ 
amination. 
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The  Auditor.  I  do  not  believe  that  is  a  proper  question. 
Mr.  Libby.  Well,  strike  the  question. 

Bv  Mr.  Libbv: 

•>  * 

Q.  What  about  the  W.  B.  &  A.  ?  A.  The  W.  B.  &  A.  ?  That 
made  some  difference,  when  it  was  taken  off  New  York 
Avenue,  too. 

Q.  During  this  period  between  December,  1933,  and  May, 
1936,  did  that  line  stop  operating?  A.  Yes,  sir. 

Q.  What  effect  did  it  have  on  your  business,  when 

303  the  transfer  was  changed?  A.  It  would  not  have 
much  effect  on  my  business,  as  much  as  it  would  on 

the  Ninth  and  New  York  Avenue  lunch,  because  everybody 
got  off  at  that  corner  for  tickets.  Those  people  never  came 
over  on  the  other  side  of  the  street. 

Q.  Why  was  that  ?  A.  There  was  nothing  to  draw  them 
over.  If  they  wanted  a  pack  of  cigarettes,  they  got  it  at 
the  transfer  corner. 

Q.  That  was  the  nearest  restaurant  to  them?  A.  That 
was  the  nearest  restaurant  t6  them,  unless  they  wanted  to 
go  down  Ninth  Street,  where  the  other  restaurants  were. 

Q.  How  about  the  northbound  cars  on  Ninth  Street? 
Where  would  they  stop?  A.  I  don’t  exactly  know  where 
they  turned  off  at.  I  think  they  turned  off  at  U  Street, 
or  somewhere — Florida  Avenue — I  am  not  sure. 

Q.  I  mean  the  transfer  point  at  Ninth  and  New  York 
Avenue,  on  the  northbound  Ninth  Street  cars.  A.  That 
was  changed  to  Seventh  and  New  York  Avenue. 

Q.  While  they  were  operating  on  Ninth  Street,  where 
was  the  car  stop?  A.  Right  on  the  corner,  in  front  of  the 
Ninth  and  New  York  Avenue. 

Q.  In  front  of  the  bank  at  Ninth  and  New  York  Avenue? 
A.  Yes,  right  in  front  of  the  bank. 

Q.  There  were  two  banks  on  that  corner?  A.  There  was 
one  down  at  Ninth  and  New  York  Avenue,  and  one  down 
at  Ninth  and  Mount  Vernon  Place. 

304  Q.  Were  those  banks  closed  during  this  period? 
A.  Yes,  sir. 

Q.  Did  that  effect  your  trade?  A.  Some;  yes,  sir.  It  did. 
Q.  What  class  of  trade  was  it  you  got  from  those  banks? 
A.  Clerks  from  Seventh  Street  and  around  were  coming 
to  deposit  and  make  change  and  those  things  and,  when 
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the  banks  closed,  naturally  they  went  to  some  other  banks. 

Q.  What  was  your  price,  while  you  were  operating  at 
943,  for  ham  and  eggs?  A.  Ham  and  eggs  was  25  cents. 
That  included  coffee,  and  an  extra  cup  of  coffee,  and  rolls 
and  butter. 

Q.  What  was  the  price  for  a  hot  roast  beef  sandwich?  A. 
10  cents. 

Q.  Do  you  know  what  the  prices  were  at  that  time  at  the 
Ninth  and  New  York  Avenue  restaurant?  A.  I  think  it  was 
the  same  price. 

Q.  At  some  time  was  the  Western  Lunch  at  943  sold?  A. 
Yes,  sir. 

Q.  Did  you  later  buy  that  lunchroom  back?  A.  Yes,  sir. 
Q.  Will  you  tell  us  the  circumstances?  A.  I  took  it  over 
from  my  other  three  partners  for  $2,500,  payable  at  $100 
a  month,  and  I  repaired  it;  I  put  $900  worth  of  repairs  into 
it.  That  brought  it  up  to  $3400. 

Mr.  Marshall.  When  was  this? 

Bv  Mr.  Libbv: 

Q.  When  was  this?  A.  It  was  about  seven  months  ago 
or  eight  months  ago. 

305  Q.  Then  what  did  you  do?  A.  Well,  I  started  to 
reopen — the  fellow  now  that  has  got  945  Ninth 
Street  is  running  a  heavy-cooking  lunchroom  there,  the 
same  kind  as  I  usually  run,  so  I  sold  it  to  him. 

Bv  the  Auditor: 

* 

Q.  Sold  it  to  him?  A.  Yes,  sir,  for  almost  just  what  I 
paid  for  it. 

By  Mr.  Libby: 

Q.  Was  that  lunchroom  there  competing  with  vou  then? 
A.  Yes. 

Q.  Was  that  cutting  into  your  trade  at  943?  A.  Yes;  the 
new  lunchroom  handled  heavy  food,  the  same  kind  I 
handled. 

Q.  That  was  different  food  than  the  Counter  served?  A. 
Yes. 

Mr.  Marshall.  I  object.  That  is  leading.  He  leads  him 
with  practically  every  question. 
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The  Auditor.  Thev  sold  heavv  food,  the  same  as  he  did. 
Mr.  Libby.  Now  I  am  asking  him  about  the  Counter 
Lunch,  which  was  in  there  previously. 

Mr.  Marshall.  You  did  not  ask  him,  you  told  him;  you 
said,  “That  was  different  food.” 

Bv  Mr.  Libbv: 

Q.  Was  that  the  same  kind  of  food  the  Counter  Lunch 
served  while  it  was  open?  A.  You  mean  the  New  York 
Lunch  ? 

Q.  Yes.  A.  No,  sir:  he  handles  what  you  call  heavy  food. 
You  can  get  dinners  cr  anything  you  want  there.  Be- 

306  fore,  the  Counter  Lunch  was  a  sort  of  a  light  lunch. 

Mr.  Libby.  You  may  inquire. 

Cross  exam  ’mat ion. 

Bv  Mr.  Marshall: 

Q.  Mi*.  Sebastian,  I  believe  von  said  von  had  been  man- 
ager  of  the  Western  Lunch  for  how  long?  A.  Seven  years. 
Q.  Seven  years?  A.  Seven  or  eight  years,  yes,  sir. 

().  There  were  several  Western  Lunches,  were  there  not? 
A.  Yes. 

When  did  this  particular  one  at  045  open?  A.  It  was 
1032,  sir,  as  close  as  I  can  put  it. 

Q.  Were  you  the  manager  of  that  particular  place?  A. 
Yes,  sir.  I  opened  that  one  up. 

Q.  You  opened  it  up?  A.  Yes,  sir. 

(t>.  Did  you  leave  there  at  any  time  and  go  somewhere 
else  as  manager?  A.  Yes,  sir.  We  opened  another  place  in 
1035  or  1036  at  1018  14th  Street. 

Q.  When  was  it  opened?  You  said  1035  or  1036.  A.  I 
think  it  was  1035,  sir. 

(c).  What  part  of  the  year  1035?  Do  you  recall?  A.  1 
figure  it  was  in  about  May  or  June.  I  think. 

Q.  Was  it  about  March?  Do  you  remember  when  you 
left  there  in  1035?  A.  It  could  have  been  sir. 

Q.  Who  became  the,  manager  at  045  after  vou  left  ? 

307  A.  I  put  my  assistant  in  there,  John  McHugh,  one  of 
the  brothers  of  one  of  the  owners. 

Q.  Did  he  remain  as  manager?  A.  Under  me,  sir.  I  ran 
both  places  until  1036,  or  after  1936. 
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Q.  But  you  were  located  at  this  other  place?  A.  At  both 
places.  I  spent  some  time  on  Ninth  Street  and  some  time 
on  14th  Street.  I  also  opened  the  14th  Street  place  up. 

Q.  If  I  understand  you  correctly — and,  if  I  did  not,  you 
will  please  tell  me — when  this  place  on  Ninth  Street  first 
opened,  you  opened  up  with  a  heavy-food  restaurant?  A. 
As  heavy  as  1  could,  for  a  small  place.  You  could  not 
handle  so  much  food  in  there.  It  is  a  small  place.  Of 
course,  you  could  not  put  in  large — 

Q.  You  handled  the  same  kind  of  food,  as  1  understand 
you,  as  was  handled  in  the  Ninth  and  New  York  Avenue? 
A.  1  presume  so,  yes,  sir. 

Q.  Do  you  know  whether  you  did  or  not?  A.  We  both 
handled  rib  roasts.  We  both  handled  the  same  kind  of 
steaks,  the  same  kind  of  eggs,  and  the  same  kind  of  ham. 

Q.  Did  they  sell  steaks  in  the  Counter  Lunch?  A.  1  could 
not  say,  sir. 

Q.  You  don't  know?  A.  I  don’t  know. 

Q.  Did  they  sell  eggs  in  there?  A.  Yes,  sir. 

Q.  Did  they  sell  sea  food  in  the  Counter  Lunch?  A.  Sea 
food?  As  far  as  my  knowledge  goes,  they  had  fish 
.‘108  on  Friday.  1  think  that  is  the  only  sea  food  I  ever 
paid  any  attention  to. 

Q.  You  don't  know  whether  they  had  a  sea  food  platter 
luncheon  ?  A.  I  could  not  say,  sir. 

Q.  If  T  heard  you  correctly,  you  said  they  did  not  post 
the  bill  of  fare  on  the  windows  in  the  Counter.  A.  No,  sir. 

Q.  Did  you  go  in  there  at  any  time  to  find  out?  A.  No; 
I  could  see  from  my  door  right  inside  their  restaurant.  We 
were  side  by  side.  I  could  see  in  behind  the  counter,  and 
I  could  see  ‘most  everything  they  served  there,  just  stand¬ 
ing  in  the  doorway. 

Q.  Did  yon  observe  that,  and  look  to  see  what  they  were 
serving?  A.  Yes,  sir.  as  much  as  I  could. 

Q.  Did  you  see  any  heavy  food  served  in  there  at  all?  A. 
The  most  I  seen  served  in  there  was  hamburgers  and  roast- 
beef  sandwiches,  and,  once  in  a  while,  a  bowl  of  soup  or 
something  like  that,  as  far  as  I  could  see  from  the  window. 

Q.  Did  you  ever  see  one  of  the  bills  of  faro  of  the  Counter 
Lunch  ?  A.  No,  sir. 

Q.  Did  thov  serve  liver  and  onions?  A.  1  could  not  sav, 
sir. 
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Q.  Did  they  serve  pot  roast  of  beef  with  mashed  potatoes 
and  spinach;'  A.  I  could  not  say  positively.  They  might 
serve  a  pot  roast  sandwich  and  mashed  potatoes. 

309  Q.  I  am  talking  about  a  pot  roast  of  beef,  not  a 
sandwich.  A.  A  small  order,  or  a  large  order,  or  din¬ 
ner,  or  a  la  carte? 

Q.  Did  they  serve  any  of  them,  large,  small,  or  whatnot? 
A.  I  have  seen  a  small  piece  of  beef  there,  like  a  round 
steak,  some  kind  of  small  end  of  beef.  I  don’t  know  what 
it  was. 

Q.  Did  they  serve  roast  ribs  of  beef?  A.  I  don’t  quite 
know  the  meaning  of  “roast  ribs’’. 

Q.  Roast  prime  ribs  of  New  York  beef  with  choice  of  two 
vegetables.  A.  I  don’t  think  they  served  prime  ribs  of  beef 
in  there.  It  is  too  high,  for  one  thing.  I  don’t  see  how  the 
man  could  serve  it. 

Q.  Did  they  serve  ham  steak?  A.  Anybody  who  has  ham 
and  eggs  will  always  have  ham  for  a  ham  steak. 

Q.  Did  they  serve  it  ?  A.  I  have  never  seen  it. 

Q.  Did  they  serve  T-bone  steak  with  french-fried  pota¬ 
toes?  A.  I  could  not  say. 

Q.  Did  they  serve  breaded  veal  cutlet  with  mashed  pota¬ 
toes?  A.  I  have  never  seen  it. 

Q.  Did  they  serve  baked  ham  with  two  vegetables?  A.  I 
have  seen  baked  ham  in  there.  Whether  it  was  for  sand¬ 
wiches  or  what  they  did  with  it  I  don’t  know. 

310  Q.  Did  they  serve  grilled  pork  chops  with  long 
branch  potatoes  and  apple  sauce,  with  rolls?  A.  I 

could  not  say. 

Q.  Did  they  serve  a  small  steak  with  French-fried  pota¬ 
toes?  A.  ’Most  everybody  has  a  small  steak,  sir. 

Q.  Did  they  serve  it,  so  far  as  you  know’?  A.  I  have  seen 
a  steak  sandwich  in  there.  I  guess  they  could  make  it  a 
steak  with  French-fried  if  they  wanted  to. 

Q.  Did  they  sell  veal  steak  with  French-fried  potatoes? 
A.  I  would  not  know*,  sir. 

Q.  Did  they  sell  liver  and  bacon?  A.  Liver  and  bacon? 
No,  sir. 

Q.  You  say  they  didn’t?  A.  I  have  never  seen  no  liver 
and  bacon.  I  have  been  in  there  lots  of  times  myself.  I 
would  go  in  there  after  hours  and  get  a  sandw’ich,  or  cup  of 
coffee,  or  a  glass  of  beer. 
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Q.  Did  they  sell  lamb  chops  or  pork  chops?  A.  I  never 
seen  no  customer  order  it,  sir. 

Q.  Did  they  serve  a  vegetarian  plate,  do  you  know?  A. 
I  suppose  he  had  canned  vegetables  there. 

Q.  Xo:  1  asked  you  if  they  served  vegetarian  plate.  A. 
I  never  seen  nobody  eating  it. 

Q.  You  don't  know  whether  they  served  it  or  not;  is  that 
what  you  mean?  A.  Xo,  sir,  I  couldn’t  say. 

Q.  Did  you  ever  know  them  to  sell  a  sea-food  plate,  with 
salmon  steak  or  fried  bluefish,  scallops,  fresh  shrimp, 

311  and  potato  chips?  A.  Xo,  sir. 

Q.  Did  they  sell  smothered  chicken,  Virginia  style, 
with  a  side  disli  of  apple  sauce,  and  mashed  potatoes  with 
chicken  gravy?  A.  I  have  never  seen  it,  sir. 

Q.  Did  you  sell  those  things  in  your  restaurant?  A.  Yes, 
sir. 

Q.  Did  they  sell  them  in  the  Ninth  and  New  York  Avenue? 
A.  Yes,  sir. 

Bv  the  Auditor: 

Q.  How  many  times  did  you  go  into  the  Counter  Lunch? 
A.  I  used  to  go  in  there  about  two  or  three  times  a  week, 
at  night  time. 

Q.  Two  or  three  times  a  week,  at  night?  A.  Yes. 

Q.  Late  at  night?  A.  Late  at  night,  maybe  9  or  10  o’clock 
at  night,  when  I  would  get  off  at  my  place.  I  knew  all  the 
boys  in  there  and  I  would  go  in  there. 

Q.  How  many  times  did  you  eat  in  there?  A.  I  would 
get  a  bottle  of  beer,  or  a  sandwich  at  night  time.  Every 
time  I  would  go  in  there  I  would  buy  something. 

By  Mr.  Marshall: 

Q.  Mr.  Sebastian,  if  I  heard  you  correctly,  you  said  that 
you,  in  the  Western  Lunch,  and  Panagopoulos,  in  the  Ninth 
and  New  York  Avenue,  served  the  same  kind  of  meals.  A. 
So  far  as  my  knowledge  is  concerned.  I  think  he  handled 
the  best,  and  I  handled  the  best — rib  beef,  and  stuff 

312  like  that. 

Q.  I  believe  you  said  that  you  and  he  had  the  same 
prices,  didn’t  you?  A.  Posted  on  the  Window,  on  the 
strippers. 

Q.  Were  you  operating  a  cut-price  place  there  at  the 
Western  ?  A.  ’Well,  my  prices  were  cheaper  than  the  rest  of 
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them  on  Ninth  Street  there,  because  I  had  the  bigger  place, 
and  the  cheapest  place.  I  could  cut  prices. 

Q.  Were  your  prices  cheaper  than  Panagopoulos  prices? 
A.  Not  by  the  signs  on  the  window. 

Q.  That  is  all  you  know  about  it,  is  it?  A.  I  know  sev¬ 
eral  things  inside.  I  have  been  inside  the  place.  I  know 
some  of  my  prices  are  cheaper. 

Q.  Some  of  your  prices  were  cheaper  than  Panagopoulos? 
A.  Yes,  sir. 

Q.  Would  you  say  that  on  the  average  they  were  about  the 
same?  A.  No,  sir,  I  would  not. 

Q.  What  would  you  say?  A.  My  orders,  in  proportion, 
was  about  twice  as  big  as  his. 

Q.  We  are  talking  about  prices  now.  We  will  get  to  the 
portions  later.  A.  Yes,  sir. 

Q.  How  about  your  prices,  regardless  of  the  sizes  of  the 
portions.  A.  I  think  he  was  higher  than  mine. 

Q.  Was  he  higher  than  you?  A.  Yes,  sir. 

313  Q.  Didn’t  you  say  on  your  direct  examination  that 
your  prices  were  about  the  same?  A.  On  the  win¬ 
dow;  the  strippers  on  the  window.  That  was  our  specials. 

Q.  Do  you  mean  by  that  that  he  would  have  one  price  on 
the  window,  and  charge  another  when  you  got  inside?  A. 
Not  the  same  article.  The  same  article  that  was  on  the 
window,  he  had  for  the  same  price.  If  we  had  hotcakes 
on  the  window  at  10  cents,  we  charged  10  cents  for  it. 

Q.  What  do  you  know  about  his  prices?  A.  A  manager 
looks  at  a  place,  and  looks  at  the  different  prices,  and  tries 
to  keep  in  competition. 

Q.  Tell  us  what  he  charged  for  some  order  that  you 
charged  less  for.  A.  He  would  not  give  a  second  cup  of 
coffee. 

Q.  I  am  talking  about  price,  and  not  about  how  many  cups 
of  coffee  you  gave.  A.  Steaks  and  things  like  that. 

Q.  All  right.  What  did  he  charge  for  a  steak?  A.  He  had, 
I  think,  40  cents,  for  a  small  strip  steak. 

Q.  You  say  40  cents,  you  think.  A.  Yes. 

Q.  Do  you  know  what  he  charged  for  it?  A.  l  could 
not  say  positively,  because  I  have  forgotten.  It  has  been  a 
right  good  while  ago. 

Q.  How  do  you  know  he  charged  more  or  less,  if  you  have 
forgotten?  A.  When  I  ran  the  Western  Lunch,  I  ran 
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314  it  cheaper  than  other  people  do.  That  is  my  busi¬ 
ness,  to  compete. 

Q.  I  am  asking  you  now  to  name  an  article  of  food  that 
was  sold  by  Mr.  Panagopoulos  at  the  Ninth  and  New  York 
Avenue  place  for  which  he  charged  more  money  than  you 
charged,  for  the  same  article.  A.  All  right,  sir.  Virginia- 
ham  sandwich. 

Q.  What  did  he  charge  for  a  Virginia-ham  sandwich?  A. 
10  cents. 

Q.  When  was  that — right  straight  along,  all  the  time  you 
were  there?  A.  Yes,  sir,  from  the  day  I  opened  up  there. 

Q.  What  did  you  charge  for  it?  A.  10  cents.  I  am  talk¬ 
ing  about  my  own  price  now. 

Q.  What  did  he  charge?  A.  15  cents. 

Q.  He  charged  15  cents  all  the  time?  A.  Yes. 

Q.  How  do  you  know  that?  A.'  I  have  gone  in  there  and 
seen  it  myself.  I  know  a  couple  of  the  counter  boys  in 
there.  I  have  been  inside  the  place. 

Q.  Did  you  eat  in  there?  A.  Yes. 

Q.  You  ate  Virginia-ham  sandwiches?  A.  Many  times. 

Q.  You  would  leave  your  place,  where  it  was  10  cents, 
and  go  across  there  and  pay  him  15  cents  for  it?  A.  I 
didn’t  say  while  I  was  in  business  on  Ninth  Street. 

Q.  I  am  talking  about  the  time  while  you  were  in 

315  business  there.  I  am  talking  about  when  the  West¬ 
ern  Lunch  was  operating  across  the  street.  A.  I 

have  been  in  there  at  night,  and  got  a  ham  sandwich,  while  I 
was  in  business. 

Q.  You  have  been  in  his  place,  after  you  opened  up  the 
Western  on  Ninth  Street,  and  you  say  you  ate  a  Virginia- 
ham  sandwich?  A.  Yes. 

Q.  And  you  paid  him  15  cents  for  it?  A.  Yes. 

Q.  How  many  time  did  you  do  that?  A.  Probably  two  or 
three  times,  I  guess. 

Q.  Why  did  you  go  over  there  to  eat  in  his  place  when 
you  had  the  same  food  in  your  own  place?  A.  A  lot  of 
times  I  would  see  some  fellow  in  there,  like  those  gamblers 
in  there  at  Ninth  and  New  York  Avenue,  and  I  knew  some 
of  them,  and  I  would  go  in  there  once  in  a  while. 

Q.  You  went  in  there  because  you  saw  people  in  there 
that  you  wanted  to  talk  to?  A.  That  is  correct. 
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Q.  Some  of  the  gamblers  on  Ninth  Street?  A.  Probably 
some  of  the  bookmakers  or  numbers  players  on  Ninth  Street. 

Q.  Now,  give  us  some  other  article  of  food.  You  have 
mentioned  one,  that  is  the  Virginia-ham  sandwich.  A.  Vir- 
ginia-ham  sandwich. 

Well,  on  hotcakes,  I  gave  four  hotcakes — 

Q.  I  am  talking  about  prices  now,  not  quantities.  A. 
Well,  roast  beef  sandwiches. 

316  Q.  What  did  he  charge  ?  A.  and  mashed  potatoes. 
I  charged  15  cents  for  it. 

Q.  What  did  he  charge?  A.  I  think  he  charged  25  cents 
— either  20  or  25.  I  don’t  know  whether  he  gave  coffee  or 
not  with  it. 

Q.  What  makes  you  think  he  charged  20  or  25  cents?  A. 
Because  I  know.  One  night  I  was  in  there  getting  a  ham 
sandwich,  a  fellow  got  a  hot  roast-beef  sandwich  and  coffee, 
and  I  think  it  was  25  cents. 

Q.  One  night  when  you  were  in  there?  A.  Yes,  sir. 

Q.  When  was  that?  A.  A  year  or  a  year  and  a  half  ago. 

Q.  That  is  the  only  time  you  saw  that?  A.  Yes,  sir;  the 
only  time  I  paid  attention  to  it. 

Q.  Is  there  any  other  article  that  you  can  mention,  now, 
besides  those  two?  A.  Well,  I  sold  a  fish  dinner  on  Fri¬ 
day  for  25  cents. 

Q.  Did  he  sell  a  fish  dinner  on  Friday?  A.  No,  sir.  I 
sold  a  fish  dinner  on  Friday  for  25  cents,  a  complete  dinner 
for  25  cents. 

Q.  I  say,  did  Mr.  Panagopoulos  sell  a  fish  dinner  on  Fri¬ 
day?  A.  Every  restaurant  has  a  fish  dinner  on  Friday. 

Q.  I  am  talking  about  Mr.  Panagopoulos.  A.  I  don’t 
know  whether  he  had  a  la  carte  orders,  or  dinners. 

Q.  You  don’t  know  what  he  charged  for  his — 

Mr.  Libbv.  Don’t  answer  unless  vou  know. 

317  The  Witness.  I  think  fish  and  two  vegetables  and 
coffee  was  35  cents. 

By  Mr.  Marshall. 

Q.  What  makes  you  think  so?  A.  I  have  heard  fellows 
say  so. 

Q.  I  am  talking  about  your  own  knowledge,  not  what 
somebody  told  you.  What  do  you  know  about  it  of  your 
own  personal  knowledge  ?  A.  I  have  seen  it  posted  on  bills 
of  fare — I  think  fish  and  two  vegetables  were  30  cents. 
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Q.  I  want  to  know  if  you  went  in  his  place  and  looked  at 
the  bill  of  fare  to  find  out.  A.  I  might  have  glanced  at  it. 
I  am  not  in  the  habit  of — 

Q.  I  want  to  know  what  you  did,  not  what  you  are  in  the 
habit  of  doing.  How  did  you  find  out  about  the  bill  of  fare 
without  looking  at  it?  A.  The  prices  are  pasted  up  all 
around  there. 

Q.  You  mean  the  signs  that  you  looked  at  there?  A.  Yes. 

Q.  When  was  it  that  you  saw  them  ?  A.  Probably  a  year 
ago,  or  two  years  ago. 

Q.  What  did  the  Counter  charge  for  a  fish  dinner?  A. 
The  Counter  didn’t  have  no  bill  of  fare  out  front. 

Q.  Do  you  know  what  they  charged  for  a  fish  dinner?  A. 
I  could  not  say  positively,  but  I  am  the  only  one  that  had 
a  fish  dinner  for  25  cents. 

Q.  What  did  they  charge  for  a  fish  dinner?  A.  I  couldn’t 
say  positively,  because  prices  changed  around  there. 
318  Q.  What  did  they  charge  for  a  Virginia-ham  sand¬ 
wich?  A.  15  cents. 

Q.  How  do  you  know  that?  A.  I  always  kept  a  line-up 
on  what  other  people  charged  for  sandwiches. 

Q.  How  did  you  find  out?  A.  Went  in  there  and  bought 
one. 

Q.  Is  that  all — just  bought  one?  A.  Yes. 

Q.  There  was  another  article  of  food  that  you  mentioned 
— steak,  wasn’t  it?  A.  Yes,  sir. 

Q.  What  did  they  charge  for  a  steak?  A.  The  only  steak 
I  ever  seen  in  the  Counter  Lunch  was  for  a  steak  sandwich, 
a  small  strip  steak. 

Q.  You  don’t  know  whether  they  sold  steaks  or  not?  A. 
I  know  they  sold  steaks  for  sandwiches. 

Q.  I  am  not  talking  about  sandwiches.  I  am  talking 
about  a  steak  order.  A.  If  a  man  wanted  a  steak  order, 
he  could  get  it  oil  the  same  steak  he  made  sandwiches 
out  of. 

Q.  What  did  he  charge  for  it?  A.  For  a  sandwich — 

Q.  I  am  not  asking  about  a  sandwich.  Suppose  they  or¬ 
dered  a  small  steak  and  potatoes;  what  did  they  charge 
for  it?  A.  35  cents.  That  is  for  the  strip  steak. 

Q.  What  about  a  T-bone  steak?  A.  I  never  have 
seen  no  T-bone  steak  in  there. 


319 
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Q.  You  don’t  know  whether  they  sold  it  or  not?  A.  No, 
sir. 

Q.  A  T-bone  steak  is  better  than  a  strip  steak?  A.  Yes, 
sir.  It  is  higher  in  price. 

Q.  It  costs  more  money,  does  it?  A.  Yes,  sir. 

Q.  The  Western  has  or  had  a  lease  on  945,  did  it  not?  A. 
Yes,  sir. 

Q.  And  that  property,  the  building,  was  bought  by  Mr. 
Goodacre?  A.  Yes,  sir. 

Q.  And  the  Western  stayed  in  945  until  its  lease  expired? 
A.  Yes,  sir. 

Q.  And  then  went  to  943?  A.  Yes,  sir. 

Q.  Did  Mr.  Goodacre  try  to  raise  the  rent  on  945?  A.  I 
could  not  say,  Morris,  the  other  partner,  attended  to  all 
that  business.  I  wanted  to  go  in  the  place  next  door  my¬ 
self. 

Q.  Don’t  you  know  that  Mr.  Goodacre  wanted  to  raise 
the  rent,  and  you  all  got  mad  and  moved  next  door? 

Mr.  Libby.  He  said  he  did  not  know. 

Mr.  Marshall.  I  am  asking  if  he  does  not  know. 

Mr.  Williams.  You  asked  him  if  he  wanted  to  raise  the 
rent.  How  does  he  know  what  he  wanted  to  do? 

Mr.  Marshall.  They  got  out. 

Bv  Mr.  Marshall: 

•* 

320  Q.  Don’t  you  know,  as  a  matter  of  fact,  that  Mr. 

Goodacre  asked  additional  rent  there  after  he  bought 
the  place,  if  you  wanted  a  renewal  of  the  lease?  A.  I  don’t 
know  that,  but  I  know  Mr.  Goodacre  has  sent  for  Mr.  Mor¬ 
ris  McDonald,  a  partner  of  mine — 

Q.  You  have  answered  my  question.  A.  What  was  the 
question  ? 

Q.  I  asked  you  if  you  did  not  know  that  Mr.  Goodacre 
attempted  to  raise  the  rent.  A.  I  don’t  know,  sir. 

Q.  That  is  all  I  asked  you. 

The  Western,  on  Ninth  Street,  943,  closed  when?  A.  943 
closed  about  December,  1937,  I  think. 

Q.  This  last  December?  A.  Yes.  We  sold  to  Sidney 
Chapman. 

Q.  You  mean  December,  1936,  I  guess,  don’t  you?  A. 
Yes,  sir;  1936. 
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Q.  The  Counter  Lunch  operated  all  the  time  there  until 
the  operation  of  it  was  stopped  by  this  lawsuit,  did  it  not? 
A.  I  don’t  know  about  the  lawsuit.  I  know  it  stopped  run¬ 
ning  ;  I  don ’t  know  why  it  stopped. 

Q.  When  did  it  stop  running?  Do  you  remember  the 
time?  A.  Yes,  sir;  around  about  1935  or  1936,  somewhere 
in  there. 

Q.  On  your  direct  examination,  in  response  to  a  question 
asked  you  by  counsel,  you  said  that  the  prices  at  the  West¬ 
ern  and  at  the  Ninth  and  New  York  Avenue  were  about  the 
same.  A.  On  the  specials,  yes,  sir,  the  specials  that  was 
posted  out  front.  That  was  on  the  strippers,  because  them 
strippers  was  restaurant  specials. 

321  Q.  You  were  asked  whether  the  Counter  met  your 
prices,  and  you  said,  “Not  that  I  know  of.”  A.  They 

had  no  bill  of  fare.  They  had  no  strippers  out  front. 

Q.  You  don’t  know  whether  they  did  or  not.  A.  I  do 
know  that  I  had  the  cheapest  prices  on  the  block,  I  do 
know  that. 

Q.  I  will  ask  you  the  same  question  that  counsel  asked 
you  before:  Did  the  Counter  meet  your  prices?  A.  No,  sir. 

Q.  Why  do  you  tell  me  “No,  sir”  and  why  did  you  say 
to  him,  “Not  that  T  know  of”? 

Mr.  Libby.  What  is  the  difference?  It  is  the  same  an¬ 
swer.  That  is  just  quibbling. 

By  Mr.  Marshall: 

Q.  Will  you  answer  the  question,  and  not  pay  any  atten¬ 
tion  to  counsel’s  criticism,  please?  It  is  not  in  form  of  an 
objection.  A.  Now,  I  didn’t  understand  the  first  question. 

Q.  When  counsel,  on  your  direct  examination,  asked  you 
if  the  Counter  met  your  prices,  you  said,  “Not  that  I  know 
of”,  didn’t  you?  A.  I  didn’t  quite  understand  the  ques¬ 
tion. 

Q.  Do  you  want  me  to  repeat  it  again?  A.  Yes,  sir. 

Q.  When  this  gentlemen  (indicating)  was  examining  you, 
a  while  ago,  and  asked  you  whether  or  not  the  Counter 
Lunch  met  your  prices,  your  answer  was,  “Not  that 

322  I  know  of.”  A.  I  must  have  misunderstood  him, 
because  I  know  the  Counter  did  not  meet  my  prices. 

Q.  You  say  you  did  misunderstand  him?  A.  I  must  have 
misunderstood  on  that  question. 
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Q.  You  sav  you  “must  have”.  What  was  there  you  could 
have  misunderstood  about  that  question?  A.  I  didn’t  quite 
gather  it.  I  don’t  know. 

Q.  What  did  you  mean,  then,  by  your  answer,  “Not  that 
I  know  of.”? 

Mr.  Libby.  He  said  he  misunderstood  the  question. 

Mr.  Marshall.  Wait  a  minute.  I  am  cross  examining 
him.  Don ’t  try  to  help  him. 

Mr.  Libby.  You  interrupted  me. 

Mr.  Marshall.  I  interrupted  you  for  objections. 

Mr.  Libby.  All  right;  I  object  to  this  line  of  examina¬ 
tion.  He  said  he  misunderstood  me. 

The  Auditor.  It  is  proper  cross  examination. 

Mr.  Libby.  No,  sir;  it  is  not  proper  cross  examination. 

The  Auditor.  I  think  it  is. 

Mr.  Libby.  All  right.  Your  Honor  will  allow  me  an  ex¬ 
ception? 

The  Auditor.  Yes,  sir. 

Mr.  Marshall.  Head  the  question,  please. 

(The  Reporter  read  the  pending  question.) 

By  Mr.  Marshall: 

V  I 

Q.  Can  you  answer  that?  A.  The  only  thing  he  asked 
me — I  misunderstood  counsel. 

Q.  What  was  it  you  misunderstood  ?  What  did  you  think 
he  asked  you?  A.  The  whole  question — I  must  have 
323  misunderstood  him,  because  I  do  know  that  the 
Counter  Lunch  did  not  meet  my  prices. 

Q.  What  did  you  think  he  had  asked  you,  when  your  an¬ 
swer  was,  “Not  that  I  know  of”?  A.  I  thought  he  asked 
about  the  same  amount  of  business,  or  something  like  that. 
I  didn’t  know  he  meant  the  prices. 

Q.  When  he  asked  you  whether  the  Counter  met  your 
prices,  you  thought  he  had  asked  you  if  you  did  the  same 
amount  of  business?  A.  Something  like  that.  I  didn’t  un¬ 
derstand  the  question  as  he  gave  it  to  me. 

Q.  You  were  asked  what  personal  knowledge  you  had  as 
to  the  taxi  drivers  who  had  eaten  in  the  Ninth  and  New 
York  Avenue  Lunch,  and  who,  you  said,  had  come  to  your 
place  to  eat.  What  personal  knowledge  did  you  have  about 
their  eating  over  in  the  other  place?  A.  My  window  is 
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right  in  front  of  the  other.  I  can  see  from  my  window,  the 
other  store. 

Q.  You  saw  them  eating  in  there?  A.  I  have  seen  them 
eating  there  before. 

Q.  Were  those  the  ones  you  say  came  over  to  your  place 
afterwards?  A.  Some  of  them;  yes,  sir. 

Q.  Some  of  them  came  over  to  your  place?  A.  Yes,  sir. 

Q.  How  about  the  mechanics  you  mentioned?  A.  I  had 
all  the  mechanics,  mostly  around  Ninth  and  New  York  Ave¬ 
nue.  Whenever  I  go  around  Ninth  and  New  York 

324  Avenue  I  mostly  get  all  the  mechanics,  on  account 
of  my  heavy  cooking. 

Q.  I  want  to  know  how  you  know  that  the  mechanics  you 
had  were  former  customers  at  the  Ninth  and  New  York 
Avenue.  A.  There  was  not  any  place  around  the  corner 
for  them  to  eat  around  there  until  I  came  there  with  heavy 
cooking. 

Q.  You  just  assumed  that  because  there  was  no  other 
place  around  there?  A.  There  was  no  other  place  I  knew 
of  around  there  that  had  heavy  cooking,  like  I  had. 

Q.  There  were  other  restaurants  around  there,  were 
there  not — lots  of  them.  A.  Plenty  of  them ;  yes,  sir. 

Q.  When  was  the  W.  B.  &  A.  taken  off?  A.  The  W.  B. 
&  A.,  as  far  as  my  knowledge  goes — about  1935.  I  could 
not  say  positively. 

Q.  You  mentioned  the  closing  of  the  banks  in  that  neigh¬ 
borhood.  A.  Yes,  sir. 

Q.  Was  there  anything  that  happened  up  there  that 
brought  some  people  around  after  the  banks  closed?  A. 
The  Corner  is  still  for  rent,  the  downstairs  part.  The  up¬ 
stairs — there  is  people  living  there,  like  they  always  have. 

Q.  There  was  nothing  new  that  occurred  there  that 
brought  in  people  around  the  neighborhood  after  the  banks 
closed?  A.  No,  sir. 

Q.  There  was  no  Government  office  that  moved  into  any 
portion  of  the  bank  building,  that  brought  clerks  down 
there?  A.  There  is  two  banks  there,  sir? 

325  Q.  Yes.  A.  There  is  one  at  Ninth  and  New  York 
Avenue,  and  there  is  one  at  Ninth  and  Mount  Ver¬ 
non  Place.  Which  one  are  vou  talking  about? 

Q.  Either  one;  take  your  choice.  A.  I  could  not  say 
about  the  one  at  Ninth  and  Mount  Vernon;  that  is  too  far 
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from  my  place.  But  I  know  the  one  at  Ninth  and  New  York 
Avenue  is  closed.  Nobody  went  in  there. 

Q.  Was  there  any  new  thing  opened  up  there  that 
brought  people  around  there?  A.  Not  as  I  know  of. 

Q.  Do  you  know  anything  about  a  hotel  that  opened  up 
there?  A.  I  know  the  man  changed  the  rooming  house — 
the  Greek  took  the  place  over  and  called  it  a  hotel.  The 
same  people  is  living  there. 

Q.  The  same  people?  A.  I  could  not  say.  I  never  went 
in  there. 

By  the  Auditor 

Q.  Where  is  that?  A.  Ninth  and  New  York  Avenue? 

Q.  The  hotel?  A.  Yes. 

Mr.  Libbv.  The  southeast  corner. 

The  Witness.  I  think  it  is  the  southeast  corner. 

By  the  Auditor: 

Q.  That  is  where  the  District  bank  used  to  be?  A.  Yes. 

By  Mr.  Marshall: 

i 

326  Q.  Who  did  you  say  took  the  hotel  over?  A.  What 

hotel? 

Q.  You  said  they  took  over  a  rooming  house.  A.  Some 
man  did  that.  I  don’t  know  what  his  name  was. 

Q.  You  don’t  know  who  it  was?  A.  I  don’t  know  his 
name,  no,  sir.  I  have  seen  the  fellow  lots  of  times.  I 
don’t  know  his  name.  I  think  it  is  some  kind  of  foreigner. 

Q.  What  did  they  do — enlarge  the  building.  A.  I  don’t 
know.  It  was  none  of  my  business,  and  I  didn’t  go  in  there. 

Q.  You  were  not  interested  in  whether  there  were  other 
people  coming  around  there?  A.  I  had  a  lot  of  customers 
that  lived  in  apartments  and,  when  they  changed  it,  they 
moved  away.  If  there  were  any  new  ones  came  in,  I  would 
not  know  it. 

By  the  Auditor: 

Q.  What  sort  of  a  building  is  on  the  southwest  corner  of 
New  York  Avenue  and  Ninth  Street?  Is  that  an  apart¬ 
ment?  A.  Yes,  sir,  an  apartment;  the  Mount  Vernon 
Apartment. 
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By  Mr.  Marshall : 

Q.  Let  me  ask  you,  did  you  say  that  the  Ninth  and  New 
York  Avenue  place  charged  15  cents  for  a  hot  roast-beef 
sandwich?  A.  For  a  single  sandwich.  One  time  they  had 
it  on  the  window  as  10  cents.  After  that  stripper  was 
changed  down  and  new  strippers  went  up,  I  think  they 
charged  15  cents.  I  am  not  sure. 

Q.  I  want  to  know  what  you  know  about  this,  Mr.  Sebas¬ 
tian.  You  are  kind  of  guessing  at  things.  A.  I  am 

327  not  guesing  at  it. 

Q.  You  say  you  “think’’.  What  do  you  know?  A. 
If  you  put  a  special  on  for  25  cents  for  one  day,  that  does 
not  say  you  have  to  keep  the  same  price  all  the  time. 

Q.  I  am  not  talking  about  a  special  for  25  cents  for  one 
day.  I  am  asking  what  they  charged  at  the  Ninth  and  New 
York  Avenue  for  a  hot  roast-beef  sandwich.  A.  15  cents. 

Q.  And  you  charged  10  ?  A.  Yes,  sir. 

Q.  Is  it  not  a  fact  that  on  direct  examination  by  counsel 
you  were  asked  what  price  they  charged  for  a  hot  roast-beef 
sandwich —  A.  Yes,  sir. 

Q.  Wait  a  minute.  I  have  not  finished  my  question. 

— and  you  testified,  in  response  to  that  question,  that  a 
hot  roast-beef  sandwich  in  your  place  and  at  the  Ninth 
and  New  York  Avenue  was  10  cents?  A.  On  the  special, 
on  the  window. 

Q.  Did  you  tell  him  it  was  a  special?  A.  Yes. 

Q.  That  is  what  you  testified  to,  that  it  was  a  special? 
A.  On  the  stripper,  on  the  window. 

Q.  When  you  answered  his  question,  did  you  tell  him  that? 
A.  I  meant  on  the  strippers  on  the  window. 

Q.  I  say,  when  you  answered  his  question  did  you  say 
that?  A.  I  could  not  remember  whether  I  did  or  not, 

328  but  I  state  now  that  it  was  on  the  window — specials 
on  the  window. 

Q.  You  mean  the  price  was  raised  afterwards?  A.  You 
can  take  your  strippers  down  and  put  your  price  up. 

Q.  I  didn ’t  ask  you  what  you  could  do ;  I  am  asking  you 
what  was  done.  Did  they  raise  the  price  afterwards,  to 
your  knowledge?  A.  If  he  charged  15  cents  the  following 
week,  he  must  have  raised  it. 
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Q.  Did  he  charge  15  cents  the  following  week?  A.  Yes. 

Q.  How  do  you  know?  A.  Because  I  have  been  in  there. 

Q.  Tell  us  when  that  happened.  What  was  the  date  you 
saw  the  10  cents  advertised  on  the  window?  A.  It  is 
pretty  hard  to  remember  dates. 

Q.  You  can  remember  prices  and  all  those  details.  Let 
us  get  some  details.  A.  I  could  not  tell  you. 

Q.  What  year  was  it?  A.  The  last  couple  of  years  we 
was  in  business  there  together. 

Q.  You  cannot  fix  it  any  closer  than  that?  A.  No,  sir. 
You  could  change  the  prices  on  the  specials  in  the  window. 

Q.  I  am  not  asking  you  what  you  could  do.  I  am  asking 
you  what  you  saw  the  hot  roast-beef  sandwich  posted  on 
the  window  at  10  cents — when  was  that?  A.  Prob- 

329  ably  a  year  ago  or  nine  months  ago. 

Q.  You  cannot  tell  us  when  it  was  you  went  in  there 
a  week  afterwards,  can  you  ?  A.  I  usually  go  in  there — 

Q.  I  am  not  asking  what  you  usually  do;  I  am  talking 
about  this  particular  time,  when  you  say  it  was  advertised 
on  the  window  for  10  cents,  and  the  next  week  you  went  in 
there  and  it  was  15.  I  want  to  know  when  that  was.  A.  I 
could  not  tell  you  exactly  the  date — probably  a  year  or  a 
year  and  a  half  ago. 

Q.  Is  it  possible  you  are  mistaken  about  it,  and  it  did 
not  happen  at  all?  A.  No,  sir;  I  am  positive  it  did  happen. 

330  Bv  the  Auditor : 

Q.  Are  there  any  eating  places  on  New  York  Avenue  west 
of  Ninth  Street  on  the  south  side?  A.  Yes;  there  are  two 
there. 

Q.  How  long  have  they  been  there?  A.  The  Broadway — 

Q.  (Interposing)  I  said,  on  the  west  side,  around  the 
corner  from  Mt.  Vernon.  A.  No,  sir;  the  only  thing  I  know 
of  there  is  a  delicatessen  store;  a  light  eating  stand. 

Q.  That  is  the  only  eating  place?  A.  Yes;  I  think  so. 

Q.  How  long  has  that  been  there?  A.  I  can’t  say.  Three 
or  four  years. 

By  Mr.  Marshall. 

Q.  Mr.  Sebastian,  was  the  Ninth  and  New  York  Avenue 
Lunch  directly  across  the  street  from  your  place?  A.  A 
little  cater-cornered. 
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Q.  How  far  down  from  the  corner?  A.  The  end  of  his 
place  was  about  8  or  10  feet  from  my  place. 

Q.  And  was  on  the  other  side  of  the  street?  A.  Yes. 

Q.  And  you  could  stand  in  your  place  and  see  in?  A. 
You  could  see  the  windows. 

Q.  Could  you  see  inside?  A.  You  could  see  back  of  the 
counter,  see  them  working. 

Q.  In  the  window?  A.  The  booths  was  in  the  window. 

Q.  How  far  was  it  from  your  place  to  his  window? 

331  What  was  the  distance?  A.  I  should  judge  about  50 
feet. 

Q.  Fifty  feet?  A.  I  should  judge  that  much. 

Q.  How  wide  is  Ninth  Street?  A.  Indeed,  I  don’t  know; 
I  judge  about  40  feet. 

Q.  Is  that  just  the  roadway,  or  the  roadway  and  street 
both?  A.  The  roadway  is  about  40;  the  sidewalk  10  feet. 
Q.  On  each  side?  A.  Yes. 

Q.  That  would  be  60  feet.  A.  About  60  feet. 

Q.  And  then  you  were  at  an  angle,  weren’t  you?  A.  On 
a  slight  angle;  yes. 

Q.  Now,  the  street  cars  that  ran  on  New  York  Avenue, 
they  stopped — the  transfer  point — and  still  do,  on  the 
southeast  corner?  A.  Going  down  New  York  Avenue? 

Q.  Yes;  going  east  on  New  York  Avenue?  A.  I  couldn’t 
say. 

Q.  You  don’t  know  where  they  stopped?  A.  No,  sir. 

Q.  You  don’t  know  where  they  stopped  when  you  were 
there?  A.  They  used  to  stop  on  the  corner,  years  ago. 

Q.  That  was  right  by  your  place,  wasn’t  it?  A.  No,  sir; 
I  was  right  off  New  York  Avenue;  he  was  right  on. 

332  Q.  That  was  across  the  street?  A.  Not  going 
down. 

Q.  You  say  “going  down’’;  what  do  you  mean?  East  or 
West?  A.  Going  east. 

Q.  Going  east,  which  side  of  Ninth  Street  did  they  stop 
on?  A.  I  don’t  quite  understand.  Do  you  mean  going 
down  New  York  Avenue,  or  Ninth  Street? 

Q.  New  York  Avenue,  we  are  talking  about.  A.  Going 
down  they  used  to  stop  on  the  side  where  the  New  York 
Lunch  is. 

Q.  Did  not  stop  on  your  side?  A.  No,  sir. 
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By  the  Auditor: 

Q.  Where  did  the  west-bound  cars  stop?  A.  I  think  on 
the  west  side,  by  the  Library. 

Q.  On  your  side  of  Ninth  Street?  A.  Yes. 

Q.  They  still  stop  there,  do  they  not?  A.  I  don’t  know, 
sir;  I  have  not  noticed  the  last  year  or  two. 

Mr.  Williams.  That  would  be  K  Street. 

The  Witness.  That  would  be  K. 

Mr.  Williams.  That  would  be  K,  between  Seventh  and 
Ninth. 

The  Auditor.  Well,  they  have  been  calling  it  New  York 
Avenue. 

333  By  Mr.  Marshall: 

Q.  I  believe  you  said  the  street  car  situation  did  not  hurt 
the  Western  Lunchroom  at  all.  A.  The  street  car  did  hurt 
it. 

Q.  Didn’t  you  say,  on  direct  examination,  it  didn’t  hurt 
your  business?  A.  The  W.  B.  &  A.  did,  but  the  street  car, 
— it  was  on  the  opposite  side  of  the  street. 

Mr.  Marshall.  I  think  that  is  all. 

Mr.  Libby.  Just  one  question. 

Redirect  Examination 

By  Mr.  Libby: 

Q.  WTiich  was  the  best  seller,  the  specials,  or  your  regu¬ 
lar  dishes?  A.  The  specials  were  the  best  sellers. 

Q.  Could  you  say  what  percentage  of  sales  were  on  spe¬ 
cials?  A.  On  the  specials  you  probably  make  6  percent. 

Q.  I  mean,  what  percentage  of  the  total  sales  would  the 
specials  be?  A.  I  don’t  quite  understand  you. 

Q.  I  mean,  of  everything  that  you  sold  during  the  day, 
what  percentage  of  it  would  be  specials  and  what  regular? 
A.  Oh,  it  would  be  60  percent. 

Q.  60  percent?  A.  Yes. 

Q.  And  that  would  be  the  regular  run?  A.  Yes;  people 
look  at  the  windows  and  pick  out  the  specials. 

334  Mr.  Libby.  That  is  all. 

Mr.  Marshall.  Just  one  question. 
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Recross  Examination 
By  Mr.  Marshall : 

Q.  The  specials  sold  more  than  60  percent;  they  were 
better  sellers  than  the  sandwiches?  A.  Yes. 

Mr.  Marshall.  That  is  all. 

(The  witness  left  the  witness  stand.) 

335  Mr.  Libby.  Mr.  Hollander. 

Thereupon  Robert  B.  Hollander  was  called  as  a  witness 
for  and  on  behalf  of  the  defendant  and  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Libby 

Q.  What  is  your  full  name,  please?  A.  Robert  B.  Hol¬ 
lander. 

Q.  Wliere  do  you  live,  Mr.  Hollander?  A.  210  Emerson 
Street,  Northwest. 

Q.  What  is  your  business?  A.  Business  broker. 

Q.  How  long  have  you  been  a  business  broker  in  the  city 
of  Washington?  A.  Constantly  since  1923. 

Q.  In  the  city  of  Washington?  A.  The  same  business. 

Q.  In  what  types  of  business  do  you  trade?  A.  We  spe¬ 
cialize  in  the  sale  of  restaurants.  That  is  about  80  per 
cent  of  our  business — the  selling  and  financing  of  restau¬ 
rants. 

Q.  Then,  you  have  other  lines  besides  the  sale  of  restau¬ 
rants?  A.  Yes,  we  handle  drug  stores  and  general  stores, 
such  as  delicatessens  and  lunch.  Most  everything  today 
has  a  restaurant  in  it. 

Q.  Do  you  act  as  an  appraiser  on  occasions?  A.  Yes, 
sir,  we  act  as  appraiser.  We  appraise  places  and  sell  them 
and  finance  them. 

336  Q.  WIio  are  some  of  your  employers?  A.  I  do 
the  appraising  myself,  and  Mr.  Parker,  our  sales 

manager,  is  also  an  appraiser,  and  only  acts  in  that  capac¬ 
ity  when  I  am  away. 

Q.  Are  you  employed  by  the  United  States  Government 
on  any  occasion  through  the  Veterans  Bureau  or  any  other 
bureau?  A.  For  what? 
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Q.  For  appraisal.  A.  For  appraisals,  yes.  We  appraise 
for  the  Veterans  Bureau.  We  have  appraised  for  the  Vet¬ 
erans  Bureau. 

Q.  Previous  to  your  going  into  the  business  of  broker¬ 
age,  what  was  your  business?  A.  That  was  a  long  time 
ago.  I  was  only  seventeen  or  eighteen  years  old,  and  I 
worked  in  restaurants.  I  just  came  out  of  high  school  when 
I  came  to  this  town. 

Q.  You  worked  in  restaurants?  A.  Yes. 

Q.  Are  you  familiar  with  the  neighborhood  of  Ninth  and 
New  York  Avenue?  A.  Yes,  I  happened  to  work  there  on 
one  of  the  first  jobs  I  ever  landed  in  this  town. 

Q.  Where  w*as  that?  A.  Ninth  and  New  York  Avenue. 
It  is  a  lunch  room. 

Q.  This  Panagopoulos  lunch  room?  A.  I  don’t  know 
whether  it  w^as  Panagopoulos,  but  it  was  a  lunch  room  at 
Ninth  and  New  York  Avenue. 

Q.  In  what  year  was  that  ?  A.  That  was  in  1918. 
337  Q.  Who  was  the  owner  of  that  lunch  room  at  that 
time?  A.  Mr.  Goodacre. 

Q.  Howr  long  did  you  work  there?  A.  I  worked — it  is  a 
long  time  ago.  It  must  have  been  around  about  seven 
months  probably — eight  months. 

Q.  What  were  your  activities  after  you  left  there?  A.  I 
went  into  the  Navy.  I  enlisted  in  the  Navy. 

Q.  What  did  you  do  after  you  came  out  of  the  Navy?  A. 
I  started  in  the  business  brokerage  business. 

Q.  Have  you  yourself  operated  any  lunch  rooms  at  any 
time?  A.  Yes,  sir. 

Q.  Where  have  you  operated  lunch  rooms?  A.  Well,  it 
was  a  restaurant  at  1729  L  Street,  Northwest,  that  I  owned. 
I  had  a  coffee  shop  at  3134  M  Street,  for  four  years.  I  had 
one  at  the  Navy  Yard — coffee  shop — 1108  Eighth  Street, 
Southeast. 

By  the  Auditor: 

Q.  That  is  half  a  square  from  the  entrance  to  the  Navy 
Yard?  A.  There  are  three  on  that  block.  We  happened 
to  be  in  the  center.  The  Western  Lunch  was  at  the  corner. 

We  have  had  a  large  number  of  them,  and  we  are  in  the 
finance  business,  and  we  take  them  in.  Do  you  want  them 
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all?  We  probably  had  ten  or  fifteen  restaurants  running. 
I  just  sold  the  last  one  I  had  recently. 

By  Mr.  Libby  : 

Q.  How  many  businesses  did  you  dispose  of  last  year? 
A.  We  sold  137  business  places  last  year. 

338  Q.  How  many  of  them  were  restaurants?  A.  I 
haven’t  got  the  exact  figures,  but  it  would  be  close  to 

75  per  cent  restaurants.  Pardon  me;  I  didn’t  sell  those; 
my  office.  I  am  the  owner  of  that  business.  We  have  12 
salesmen.  Our  business  did. 

Q.  You  are  the  head  of  that  business?  A.  Yes,  I  am  the 
head  of  the  business. 

Q.  Did  you  at  some  time  have  a  restaurant  on  Ninth 
Street?  A.  Yes,  I  had  a  coffee  shop  at  907  Ninth  Street. 
That  is  just  a  little  way  down  from  New  York  Avenue, 
near  the  corner  of  I. 

Q.  That  is  in  the  same  block  as  the  Ninth  and  New  York 
Avenue  lunch  room?  A.  In  the  block  between  New  York 
Avenue  and  I  Street. 

By  the  Auditor: 

Q.  On  the  opposite  side?  A.  On  the  opposite  side. 

By  Mr.  Libby: 

Q.  That  is,  on  the  east  side  of  the  street?  A.  That  is 
right. 

Q.  Can  you  state  the  date  on  which  you  operated  that 
lunch  room?  A.  That  was  around  1931  to  about  1934. 

Q.  Were  you  operating  that  lunch  room  at  the  time  the 
Western  went  into  business  on  Ninth  Street,  Northwest? 
A.  We  operated  that  about  six  months  after  they  opened 
up,  and  then  we  sold. 

Q.  At  what  address  did  they  operate  at  that  time? 

339  A.  I  don’t  know  the  exact  address  of  it,  but  one  of 
those,  and  they  moved  next  door.  I  think  it  would 

probably  be  939.  It  was  near  the  corner  of  Ninth  and 
New  York  Avenue. 

Q.  That  was  above  you,  on  the  same  side?  A.  Yes, 
towards  the  other  end  of  the  block. 

Q.  Nearer  New  York  Avenue,  on  the  same  side?  A.  Yes. 
Q.  What  effect  did  the  opening  of  the  Western  Lunch 
have,  if  any,  upon  your  business  at  907  Ninth  Street?  A. 
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The  same  effect  as  anybody  else;  it  just  cut  our  business 
in  half. 

Q.  What  was  the  type  of  business  done  by  the  Western 
Lunch  ?  A.  They  ran  a  food  place — regular  lunch  business — 
heavy  food  and  general  restaurant  business. 

Q.  Were  you  familiar  with  the  Counter  Lunch  on  Ninth 
and  New  York  Avenue?  A.  Well,  naturally,  I  knew  the 
business  and  knew*  it  was  there. 

Q.  Do  you  know  when  it  opened?  A.  Yes,  I  know  when 
it  opened. 

Q.  What  was  its  location  relative  to  the  time  it  opened, 
with  respect  to  the  Western  Lunch?  A.  It  was  to  the  right 
of  them — of  the  Western  Lunch. 

Q.  The  right  would  depend  on  wThich  way  you  were  look¬ 
ing.  A.  I  would  say  it  was  to  the — it  was  one  door  below 
the  Western  Lunch — that  would  be  to  the — 

Q.  (interposing)  one  door  below?  A.  Yes,  it  w’as  right 
next  to  the  Western  Lunch. 

340  Q.  Do  you  call  north  below  or  above?  A.  That 
would  be  south  of  the  Western  Lunch? 

Q.  One  door  below,  south?  That  would  be  below?  A. 
Yes,  that  is  right. 

Q.  What  type  of  business  did  the  Counter  Lunch  do?  A. 
Well,  they  just  ran  more  of  a  light  business;  didn’t  special¬ 
ize  in  heavy  foods.  The  Counter  Lunch  ran  something  like 
wre  did  down  at  the  coffee  shop — more  of  the  sort  of  coffee 
shop  style. 

Q.  Were  you  familiar  with  the  Ninth  and  New  York  Ave¬ 
nue  Lunch  Room  after  you  left  there?  Did  you  follow  their 
business  after  that,  after  you  left  in  1918?  A.  I  have  al¬ 
ways  been  familiar  with  the  section.  I  was  brought  up 
around  Ninth  and  N. 

Q.  "What  type  of  business  did  the  Ninth  and  New  York 
Avenue  Lunch  do?  A.  They  ran  a  general  food  business, 
probably  a  little  heavier  food.  A  restaurant  business 
heavier  than  the  Counter  Lunch  would  run — regular  din¬ 
ners,  you  know. 

Q.  How  would  their  business  compare  with  the  business 
of  a  lunch  room  of  the  type  of  the  Western  Lunch?  A. 
Well,  I  would  say  that  the  Western  Lunch — I  compare  the 
Western  Lunch  with  the  New  York  Lunch.  They  sold  heavy 
foods  and  same  type,  while  our  business — we  ran  coffee 
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shops.  We  had  a  counter  business — specialized  more  in 
sandwiches  and  light  foods,  the  same  as  the  Counter  Lunch 
ran. 

Q.  How  would  you  compare  the  New  York  Avenue  Lunch 
to  the  Counter  Lunch?  A.  It  would  be  like  one  being  a 
heavy  restaurant  and  the  other  would  be  a  dairy 

341  lunch,  just  where  you  got  light  foods. 

Q.  Was  a  listing  made  with  your  agency  for  the 
sale  of  these  premises  or  the  sale  of  the  business  of  the 
Ninth  and  New  York  Avenue?  A.  Yes,  it  was  listed  in  our 
office. 

Q.  Who  made  that  listing?  A.  One  of  our  agents,  Mr. 
Purcell. 

Q.  He  is  employed  by  you?  A.  Yes. 

By  Mr.  Williams : 

Q.  Was  he  the  man  who  was  just  on  the  stand?  A.  Yes. 
By  Mr.  Libby : 

Q.  He  is  the  man  who  has  just  testified?  A.  Yes. 

Q.  That  listing  you  took  in  the  general  course  of  busi¬ 
ness?  A.  We  gave  a  copy  to  each  of  our  twelve  salespeo¬ 
ple.  It  went  through  the  books. 

Q.  Assume  a  restaurant  was  doing  a  weekly  business  of 
$1,750.  At  how  much  would  you  value  that  restaurant?  A. 
Doing  how  much? 

Q.  $1,750  a  week.  A.  Well,  the  way  we  appraise  busi¬ 
nesses,  the  restaurant  business  is  ten  times  the  weekly  re¬ 
ceipt  of  the  business —  the  gross  weekly  receipts.  That  is 
the  appraisal  the  business  places,  because  a  man  that  buys 
a  business — the  first  question  he  asks  you  is,  How  much 
do  you  do  a  week — weekly  receipts?  It  is  weekly 

342  average,  gross  business.  Your  weekly  receipts — 
how  much  are  they? 

By  the  Auditor : 

Q.  You  said  ten  times  that?  A.  Yes,  ten  times  that.  If 
he  says  he  does  $100  a  week,  we  will  appraise  that  business, 
with  the  average  fixtures,  of  course — that  fluctuates  a  little 
according  to  the  fixtures  you  have — but  the  average  res¬ 
taurant  is  not  very  elaborately  equipped,  because  the  man 
in  the  restaurant  is  the  boss.  So,  it  is  not  the  equipment 
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We  appraise  it  at  ten  times  the  weekly  receipts.  That  is 
what  most  of  them  are  sold  by.  All  our  places  are  sold 
around  that  basis. 

By  Mr.  Libby : 

Q.  Would  you  from  your  knowledge  of  the  Ninth  and 
New  York  Avenue  Restaurant  be  able  to  put  a  fair  value 
on  that  property  as  of,  say,  May,  1936?  A.  When  was  it 
listed?  I  can’t  get  these  dates. 

Q.  The  listing  appeared  to  be  October,  1936.  A.  Oc¬ 
tober,  1936?  Well,  of  course,  we  only  can  go  by  what  the 
people  tell  us. 

When  we  ask  a  man  how  much  business  he  does,  we  ask 
for  his  general  average,  not  for  the  week,  because  we  have 
got  to  be  careful  not  to  mislead  our  clients.  We  cannot  tell 
a  purchaser  a  man  is  doing  seventeen  hundred  this  week 
when  he  did  only  ten  hundred  last  week.  So,  we  instruct 
our  salesman  to  ask  what  the  average  weekly  business  is 
since  the  time  he  has  been  there,  so  that  we  can  get  a  fair 
average. 

I  would  say  from  May  to  October  is  a  period  just  about 
six  months,  because  business  would  be  worth  just  as  much 
in  May  as  it  would  be  in  October,  there  would  not  be 
343  any  appreciable  difference  in  the  price,  although 
maybe  it  might  drop  a  hundred  dollars  a  week,  or 
something,  during  the  summer  months.  Whiskey  drops 
off,  and  heavy  foods.  People  don’t  eat  as  heavy. 

Q.  Could  you  say  from  your  own  knowledge  and  experi¬ 
ence  whether  or  not  $17,500  would  be  a  fair  price  for  the 
Ninth  and  New  York  Avenue  Restaurant? 

Mr.  Marshall :  I  object  to  that  as  leading. 

Mr.  Libby:  as  of  May,  1936? 

Mr.  Marshall :  That  is  objected  to  as  leading.  Counsel 
has  no  right  to  put  figures  into  the  mouth  of  an  expert  wit¬ 
ness.  He  may  ask  him  what  his  opinion  is,  if  he  has  any¬ 
thing  to  base  it  on. 

Mr.  Libby:  We  have  already  had  a  figure  of  $1,750  a 
week,  and  he  has  said  he  would  multiply  that  by  ten. 

The  Witness :  I  think  it  would  be  more  than  that  with  a 
whiskey  license.  We  would  multiply  by  ten  and  have  to 
take  into  consideration  other  conditions  existing. 

A  man  might  have  $10,000  worth  of  new  equipment.  You 
would  have  to  add  on  for  that.  That  is  a  basic  figure — 
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ten  times — but  you  might  sell  a  business  for  eight  times,  if 
he  didn’t  have  any  liquor  license.  But  if  it  had  a  whiskey 
license,  they  are  at  a  premium.  You  can’t  get  them  any 
more ;  you  can’t  get  the  spots. 

I  didn’t  say  the  place  was  worth  $17,500;  I  said  what 
they  base  their  figure  on. 

By  Mr.  Libby: 

Q.  What  would  you  consider  was  a  fair  prices  as  of  the 
date  of  May,  1936?  A.  Did  he  have  a  whiskey  license 

344  then? 

Q.  Assume  that  he  did.  A.  With  a  whiskey 
license,  that  corner  would  certainly  be  worth  at  least  $20,- 
000;  but  with  a  license  today,  it  is  very  valuable.  That  is 
figuring  the  license  as  an  asset. 

Mr.  Libby:  I  think  that  is  all. 

Cross  Examination 

By  Mr.  Marshall: 

Q.  So,  Mr.  Hollander,  your  opinion  is  that  the  license  to 
sell  whiskey  adds  very  much  to  the  value  of  a  restaurant? 
A.  At  least  twenty-five  hundred  dollars  today,  because  you 
can’t  get  them  any  more.  I  just  sold  a  license. 

Q.  You  are  of  the  opinion  that  it  added  that  much  to  the 
value  of  the  Ninth  and  New  York  Avenue  place?  A.  At 
least  that  much. 

Q.  You  do  not  think  it  detracted  from  the  value  by  caus¬ 
ing  people  who  formerly  ate  there  to  eat  somewhere  else 
after  the  whiskey  license  was  issued?  A.  It  is  true  the  food 
business  drops  and  there  is  more  revenue  in  whiskey. 

Q.  You  say  the  food  business  drops?  A.  Yes,  when  you 
put  in  whiskey. 

Q.  Why?  A.  Because  there  are  a  lot  of  people  who  ob¬ 
ject  to  going  into  a  place  to  eat  where  people  drink  whiskey. 

Q.  Is  it  not  a  fact  that  is  known  all  over  the  United 
States  that  the  repeal  of  Prohibition  was  the  salvation  of 
the  restaurant  business  in  this  country?  A.  I  just  said 
that  the  whiskey  business  helps  restaurants. 

345  Q.  Is  it  not  a  fact  that  people  who  formerly  ate 
at  home,  because  they  could  not  get  a  drink,  will  now 

go  out  to  eat  at  a  place  where  they  can  get  a  drink?  A. 
These  places  that  serve  drinks  don’t  serve  hardly  any  food; 
they  just  serve  enough  to  get  by  to  have  liquor. 
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Q.  Doesn’t  the  Ninth  and  New  York  Avenue  Restaurant 
serve  food?  A.  It  had  to  serve  food,  or  it  couldn’t  get  a 
license. 

Q.  It  served  food  before  it  got  a  license?  A.  Yes,  it 
served  a  lot  of  food. 

Q.  And  it  served  food  after  it  got  a  license?  A.  Yes, 
but  not  as  much. 

Q.  How  do  you  know?  A.  Because  I  have  ate  in  there 
for  years.  That  is  no  different  from  any  other  place. 

Q.  What  was  your  observation  of  that  place,  from  your 
personal  knowledge  about  it,  after  it  received  a  license  to 
sell  liquor?  A.  My  observation  of  that  place  was  that  it 
just  received  a  different  class  of  customers  after  he  put 
in  whiskey. 

Q.  How  frequently  were  you  in  that  place  after  the 
license  to  sell  liquor  was  issued  to  do  it?  A.  I  couldn’t  ex¬ 
actly  state  how  many  times ;  I  pass  there  almost  every  day. 
I  go  home  that  way. 

Q.  I  am  not  talking  about  passing  there;  I  am  talking 
about  your  being  in  it.  A.  I  have  been  in  it  a  number  of 
times.  We  had  it  listed. 

346  Q.  When  was  it  listed?  A.  1936. 

Q.  When  did  it  get  its  whiskey  license?  A.  That 
place  got  a  whiskey  license  as  soon  as  it  could  get  it. 

Q.  Wken  was  that?  A.  I  don’t  know  exactly  the  date. 

Q.  In  other  words,  it  had  a  whiskey  license  a  good  while 
before  you  had  it  in  your  office?  A.  We  knew  of  the  place. 
We  had  an  interest  in  buying  and  selling. 

Q.  You  had  an  interest  in  buying  and  selling  before  it 
was  listed  with  you  for  sale?  A.  Yes,  sir.  We  have  calls 
for  places  in  certain  sections. 

Q.  Were  you  trying  to  sell  that  place  before  it  was  listed? 
A.  We  couldn’t  sell  it  until  it  was  listed,  but  we  had  an  in¬ 
quiry  on  it. 

Q.  Is  that  the  way  you  happened  to  list  it?  A.  A  pro¬ 
spective  purchaser — a  party— came  in  the  office  and  asked 
us  to  get  the  listing  and  said  he  might  be  interested. 

Q.  That  is  the  reason  you  got  the  listing?  A.  Yes. 

Q.  Did  he  talk  to  you  personally?  A.  He  talked  to  Mr. 
Purcell,  my  agent  in  my  office. 

Q.  Did  he  talk  to  you  personally?  A.  No. 
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347  Q.  So,  all  you  know  is  what  Mr.  Purcell  told  you? 
A.  That  is  right. 

Q.  Did  the  party  ever  come  back  after  you  got  the  list¬ 
ing?  A.  I  couldn’t  tell  you.  We  have  had  twelve  people 
selling,  and  we  have  had  prospects  on  this  place. 

Q.  Did  you  have  an  offer  on  this  place?  A.  We  have  had 
people  offer  us,  but  not  in  writing. 

Q.  Did  you  ever  have  any  offer  to  buy  it?  A.  We  have 
had  people  make  us  offers. 

Q.  On  the  Ninth  and  New  York  Avenue?  A.  Yes,  but 
they  didn’t  have  enough  cash. 

Q.  You  had  offers  on  this  place  after  it  was  listed  with 
you,  did  you?  A.  We  had  no  offers;  we  had  tentative  talk¬ 
ing  propositions,  the  same  as  we  would  with  any  other 
office. 

Q.  I  am  talking  about  offers  to  buy.  A.  We  had  no  le¬ 
gitimate  offer  to  buy  the  place. 

Q.  You  never  had  a  legitimate  offer  to  buy  it  at  any 
price  ?  A.  We  only  had  a  short  time  on  it. 

Q.  Will  you  answer  the  question?  A.  No,  we  didn’t. 

Q.  How  long  was  it  listed  in  your  office?  A.  I  can’t  re¬ 
call  without  looking  at  the  card.  It  may  have  been  thirty 
days  or  ninety. 

Q.  Does  the  card  show  how  long  it  was  listed  there?  A. 
Yes. 

Q.  Did  you  seek  to  renew  the  listing  after  it  had 

348  expired?  A.  I  did  not  myself.  I  don’t  know  what 
my  other  agents  did.  We  have  twelve  men  in  the 

office. 

Q.  You  still  carried  that  card  in  your  files?  A.  Yes,  but 
we  didn’t  have  an  exclusive  listing  on  it. 

Q.  I  am  not  asking  you  about  an  exclusive  listing.  You 
carried  that  card,  and  you  had  the  right,  had  you  not,  to 
sell  the  property  if  you  could  get  somebody  to  buy  it?  A. 
We  don’t  work  on  the  card  after  the  expiration  of  the  list¬ 
ing,  because  we  have  no  protection.  When  that  card  ran 
out  in  thirty  days — 

Q.  (interposing)  As  far  as  you  know,  no  effort  was 
made  to  renew  the  listing?  A.  I  don’t  know.  At  the  end 
of  thirty  days  that  is  taken  out  of  our  files  and  given  to  the 
man  who  got  the  listing,  to  try  to  get  it  renewed.  The 
bookeeper  usually  tells  somebody  to  go  try  to  renew  it. 
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Q.  You  do  not  know  whether  it  was  done  with  this  par¬ 
ticular  one  or  not?  A.  I  do  not. 

Q.  While  it  was  listed  you  never  had  any  offer  on  it.  A. 
No,  sir. 

Q.  You  never  at  any  time  had  any  offer  on  it?  A.  Well, 
we  didn  ’t  work  on  it — 

Q.  I  didn’t  ask  you  if  you  worked  on  it.  Did  you  have 
any  offer  on  it  or  any  inquiry  about  purchasing  it  from  the 
time  it  was  listed?  A.  We  never  have,  no,  sir. 

Q.  What  was  it  that  you  appraised  for  the  Vet- 

349  erans  Bureau?  A.  We  appraised  business  places 
for  them. 

Q.  What  places?  A.  That  has  been  eight  or  ten  years 
ago.  I  couldn’t  tell  you  the  exact  places? 

Q.  What  kind  of  places?  A.  Little  confectionary  stores. 
The  boys  get  their  bonuses.  We  would  sell  them,  make  an 
appraisal — 

Q.  There  were  no  restaurants  like  the  Ninth  and  New 
York  Avenue?  A.  Yes,  restaurants. 

Q.  Were  there  some  restaurants  like  the  Ninth  and  New 
York  Avenue?  A.  None  like  the  Ninth  and  New  York 
Avenue.  They  didn’t  have  whiskey  then. 

Q.  I  am  asking  you  questions.  If  you  would  wait  until  I 
finish  asking  them  and  then  answer  them,  we  would  get 
through  quicker. 

You  never  appraised  for  the  Veterans  Bureau  a  place 
like  the  Ninth  and  New  York  Avenue  Restaurant?  A. 
There  weren’t  any  such  places  then — whiskey  places. 

Q.  Leave  the  whiskey  out  of  it.  Did  you  appraise  any 
places  that  sold  food,  like  the  Ninth  and  New  York  Avenue 
or  of  the  same  general  type?  A.  Yes,  sir,  absolutely. 

Q.  Where  were  those  places?  A.  That  is  about  ten 
years  ago.  I  can  tell  you  one  place  was  beside  the  Black 
and  White  Garage.  It  was  a  coffee  shop  at  1120  Twenty- 
Fourth  Street,  between  L  and  M. 

350  Q.  Do  you  mean  to  say  that  that  place  was  like 
the  Ninth  and  New  York  Avenue?  A.  It  wras  a  res¬ 
taurant.  What  difference  does  it  make? 

Q.  Was  it  a  restaurant  similar  to  the  Ninth  and  New 
York  Avenue?  A.  I  don’t  know  what  you  mean  by  that. 
A  restaurant  is  a  restaurant.  I  don’t  know  of  any  differ¬ 
ence. 
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Q.  You  do  not  know  the  difference  between  one  restaur¬ 
ant  and  another?  A.  I  ought  to  know.  I  have  been  in 
business  fourteen  years,  but  it  was  exactly  the  same  type 
that  sold  food,  no  whiskey,  no  beer. 

Q.  The  Counter  Lunch  Room  sold  food  and  no  whiskey? 
A.  That  was  a  little  different  restaurant.  The  type  of  res¬ 
taurant  I  just  appraised  was  exactly  the  same  type  as  the 
Ninth  and  New  York  Avenue,  sold  heavy  food,  heavy  cook¬ 
ing,  and  open  all  night. 

Q.  Was  the  Counter  Lunch  open  all  night?  A.  The 
Counter  Lunch  was.  It  was  light  food. 

Q.  Was  the  Ninth  and  New  York  Avenue  open  all  night? 
A.  Yes,  sir. 

Q.  Was  the  Western  Lunch  open  all  night?  A.  Yes,  sir, 
they  were  open,  all  right. 

Q.  You  say  that  you  value  a  restaurant  by  multiplying 
the  average  weekly  receipts  by  ten?  A.  Yes,  sir. 

Q.  All  you  want  to  know  for  the  purpose  of  appraising 
it  is  its  average  weekly  receipts?  A.  No,  sir. 

351  Q.  What  else  do  you  want  to  know?  A.  I  want  the 
type  of  fixtures,  how  old  they  are,  and  I  want  to 
know  what  licenses  they  have. 

Q.  What  type  of  fixtures  was  in  the  Ninth  and  New  York 
Avenue  place  at  the  time  it  was  listed  with  your  office  for 
sale?  A.  Nothing  elaborate  with  the  exception  of  the  bar 
they  bought  for  the  whiskey  license. 

Q.  Tell  us  what  fixtures  were  in  there.  A.  Regular  res¬ 
taurant  tables,  chairs  on  the  one  side,  where  they  had  an  ad¬ 
dition,  and  on  the  other  side  wa&  a  counter,  with  chairs  and 
tables. 

Q.  Was  there  a  steam  table  in  there?  A.  If  there  was,  it 
was  in  the  kitchen.  Whenever  I  visited  the  place — 

Q.  (interposing)  I  am  asking  you  whether  you  know  if 
there  was  a  steam  table  in  the  place  which  was  visible  when 
people  went  in  there.  A.  Yes,  I  think  there  was  a  small 
one  behind  the  counter. 

Q.  Was  there  a  small  one  in  there?  A.  Yes,  sir. 

Q.  Where  was  it?  A.  On  the  New  York  Avenue  side. 

Q.  It  was  a  small  one?  A.  I  call  an  eight  foot  or  ten  foot 
table  small. 

Q.  Was  it  larger  or  smaller  than  the  one  in  the  Counter 
Lunch?  A.  The  Counter  Lunch  carries — that  steam  table 
— probably  it  might  have  been  a  little  larger. 
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352  Q.  The  Counter  Lunch  was  larger  than  the  Ninth 
and  New  York  Avenue?  A.  I  wouldn’t  say  that;  I 

didn’t  exactly  measure  the  size.  Probably  it  might  have 
been  two  foot  larger;  I  don’t  know-;  but  it  carried  a  differ¬ 
ent  type  of  food. 

Q.  It  might  have  been  larger?  A.  Than  the  New  York 
Avenue. 

Q.  You  do  not  know’  whether  it  w7as  or  not?  A.  No. 

Q.  Do  you  know7  whether  the  Counter  Lunch  had  a  steam 
table?  A.  Yes,  the  Counter  Lunch  had. 

Q.  Where  wras  it  located?  A.  Behind  the  Counter. 

Q.  In  w7hat  part  of  the  store?  Was  it  in  the  front,  the 
rear,  or  at  the  side?  A.  No,  about  the  center,  behind  the 
counter. 

Q.  It  was  not  at  the  rear  end  of  the  room?  A.  No,  it 
ran  close  to  the  rear  and  front. 

Q.  What  was  that?  A.  It  was  in  the  center,  running 
close  to  the  center  of  the  store. 

Q.  It  was  not  in  the  rear?  A.  Oh,  no. 

Q.  Did  the  Western  have  a  steam  table?  A.  Oh,  yes. 

Q.  Where  w7as  it?  A.  The  whole  length  of  the  store. 
Q.  That  had  the  largest  of  the  three?  A.  Yes, 

353  they  did  more  business  than  any  of  us — cut  us  all 
out. 

Q.  You  would  wrant  to  know  something  about  the  fix¬ 
tures,  of  course,  you  have  said?  A.  That  is  right. 

Q.  Did  you  know  anything  about  the  fixtures  when  you 
valued  this  place  a  w’hile  ago? 

Mr.  Libby:  He  has  not  testified  that  he  did  value  it. 
Mr.  Marshall:  I  know7  he  hasn’t,  but  he  did,  just  the 
same,  in  answer  to  your  question. 

The  Witness:  We  did  value  it. 

Mr.  Libby:  You  are  talking  about  the  Western? 

Mr.  Marshall :  No,  about  the  Ninth  and  New  York  Ave¬ 
nue. 

Mr.  Libby:  I  understood  you  to  speak  about  the  West¬ 
ern. 

Mr.  Marshall:  You  misunderstood  me. 

The  Witness:  The  fixtures  w7ere  not  very  elaborate. 
That  is  why  w7e  valued  it  at  ten  times  the  wreekly  receipts 
plus  twenty-five  for  license,  plus  nothing  for  fixtures,  be¬ 
cause  they  were  out  of  date  fixtures. 
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By  Mr.  Marshall: 

Q.  Has  the  rent  got  anything  to  do  with  the  value?  A. 
Very  small. 

Q.  It  does  not  make  any  difference  whether  the  rent  is 
high  or  low?  A.  No,  if  the  rent  was  too  high,  it  would  cut 
the  price  down  somewhat. 

Q.  What  was  the  rent  at  the  Ninth  and  New  York  Ave¬ 
nue  at  the  time  you  appraised  it?  A.  I  think  it  was  $300. 
I  didn’t  own  the  place;  I  only  worked  there. 

354  Q.  I  am  talking  about  the  amount  of  rent  at  the 
time  you  placed  a  value  on  it.  A.  Oh,  $350,  $375. 

Q.  How  did  you  find  that  out?  A.  We  have  300  listings. 
I  can’t  remember  each  one  of  them.  I  have  to  look  at  the 
card. 

Q.  Is  that  the  only  thing  you  want  to  know  about  the 
rent?  A.  I  want  to  know  the  rental,  I  want  to  know  the 
type  of  fixtures  in  there,  the  amount  of  receipts — weekly 
receipts — and  the  payroll. 

Q.  What  was  the  payroll  at  the  time  you  placed  a  value 
on  it  for  Mr.  Libby?  A.  From  what  I  gathered  from  my 
appraisal,  it  was  around  $250  a  week.  We  figured  on  a  sep¬ 
arate  sheet. 

Q.  Do  you  recall  what  it  was  ?  A.  It  is  a  usual  pay  roll. 
It  is  a  very  small  difference  in  pay  roll,  because  the  people 
worked  themselves  and  have  relations  working.  That  does 
not  make  much  difference — the  payroll. 

Q.  Did  Panagopoulos  have  relations  working  in  there? 
A.  He  had  three  partners. 

Q.  Were  they  working  in  that  place?  A.  I  don’t  know 
who  were  working  in  there. 

Q.  Don’t  you  know  that  each  partner  ran  a  separate 
place  of  business?  A.  He  could.  I  don’t  know  anything 
about  that. 

Q.  Did  you  not  have  in  mind  when  you  made  that 

355  estimate  that  there  might  be  some  of  Panagopoulos’ 
partners  or  relatives  working  there?  A.  The  pay 

roll  has  very  little  to  do  with  the  value  of  a  place.  That 
is  regulated  by  the  people  who  go  in. 

Q.  But  if  there  is  a  pay  roll,  and  if  you  have  to  have  em¬ 
ployees,  don’t  you  want  to  know  something  about  the  ex¬ 
penses  when  you  list  the  place?  A.  That  is  regulated  solely 
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by  the  man  who  purchases  the  business.  He  might  put  on 
ten  people,  and  another  man  might  put  on  six. 

Q.  Do  you  want  to  know*  anything  about  other  expenses? 
A.  What  other  expenses? 

Q.  You  do  not  take  into  consideration  gas,  lights,  or  any 
of  those  items?  A.  No,  that  comes  under  your  general 
expenses. 

Q.  So,  you  think  that  if  a  man’s  expenses  were  $1,750  a 
week  and  his  receipts  were  that  much,  although  one  bal¬ 
anced  the  other  the  place  would  still  be  worth  $17,500?  A. 
That  is  impossible.  There  is  no  man  can  sell  $1,750  worth 
of  food  and  spend  $1,750. 

Q.  The  more  you  sell  the  more  you  make  ?  A.  With  that 
volume  of  business,  the  more  you  sell,  the  more  you  make, 
of  course. 

Q.  If  you  added  a  thousand  dollars  a  month  to  your 
sales,  you  would  make  a  substantial  profit  on  them?  A. 
Food  costs  50  per  cent.  You  would  not  make  over  10  per 
cent  if  you  added  a  thousand  dollars. 

Q.  Ten  per  cent  on  an  additional  thousand  Dollars?  A. 
You  would  have  to  have  50  per  cent.  You  will  have 

356  to  pay  for  your  food,  you  will  have  to  have  more 
gas,  electric,  and  more  help. 

Q.  How  would  you  say  you  would  have  to  have  more 
help?  A.  I  would  need  more  help.  If  he  added  $30  more 
a  day,  he  "would  have  to  have  extra  help  to  carry  it.  You 
w’ould  have  to  have  more. 

357  Q.  You  never  know  of  a  man  in  the  restaurant 
business  who  had  too  much  of  a  payroll?  A.  Who 

had  too  much  what? 

Q.  Too  high  a  payroll.  A.  Oh,  yes,  indeed.  Some 
people  have  a  high  pay  roll. 

Q.  So  you  would  "want  to  know  something  about  the  pay¬ 
roll,  would  you  not?  A.  That  has  nothing  to  do  with  the 
value  of  the  place. 

Q.  Nothing  at  all?  Not  anything,  when  you  are  valuing 
it  on  what  comes  in  by  the  week?  A.  Absolutely  nothing  to 
do  with  it.  Out  of  one  hundred  cases  ninety-nine  would 
have  the  same  percentage  of  payroll  when  you  come  down 
to  it. 

Q.  Do  you  make  these  sales  yourself?  A.  Make  them 
myself? 
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Q.  Yes.  A.  No,  sir.  We  have  twelve  people  in  our  of¬ 
fice. 

Q.  And  they  make  the  sales?  A.  Oh,  I  make  sales;  not 
all  of  them.  The  larger  places  I  sell.  I  sold  Sholl’s  on  G 
Street. 

Q.  Do  you  sell  places  of  the  size  of  9th  and  New  York 
Avenue  Restaurant?  A.  That  is  considered  a  large  place. 
Anything  over  $10,000  we  consider  a  large  restaurant. 

Q.  You  handle  them  personally?  A.  Not  all  of  them. 
We  have  salesmen. 

Q.  What  character  of  sale  would  you  handle  personally? 
A.  The  men  have  to  take  turns.  We  have  a  lot  of  people, 
and  a  lot  of  them  call  for  me  only.  They  will  not  let 

358  anybody  else  sell  them  but  myself. 

Q.  Is  there  any  kind  of  a  sale  that  goes  through 
your  office  that  must  be  handled  personally  by  you  ?  A.  Oh, 
no,  indeed.  I  close  the  deals,  but  I  do  not  sell  them.  It  is 
too  large  an  organization  for  that. 

Q.  You  had  this  coffee  shop  at  907  9th  Street,  I  believe 
you  said?  A.  Yes.  We  took  that  in  under  a  foreclosure. 

Q.  You  had  it  in  1931  to  1934?  A.  About  three  years. 
We  took  it  in  under  a  foreclosure. 

Q.  You  say  that  you  operated  that  place,  or  began  to 
operate  it,  about  six  months  after  the  Western  opened? 
A.  Six  months  before  the  Western  opened. 

Q.  Where  was  the  western  located  at  that  time?  A.  Be¬ 
fore  they  opened  their  new  place  they  were  located  there — 
I  don ’t  know  the  number,  but  one  place  on  9th  street. 

Q.  Maybe  I  did  not  understand  you.  You  said  that  you 
had  run  this  coffee  shop  at  907  9th  Street  six  months  before 
the  Western  opened?  A.  That  is  right. 

Q.  Was  not  the  western  located  and  operating  there  on 
9th  Street  before  1931?  A.  I  am  talking  about  the  new 
place.  I  can’t  remember  all  these  details.  I  know  when 
they  opened  the  new  place  there — 

Q.  When  did  they  open  their  old  place?  A.  I  don’t  know 
the  date  they  opened  it. 

Q.  How  long  did  they  operate  the  old  place  before 

359  they  opened  the  new  place?  A.  I  couldn’t  tell  you, 
Mr.  Marshall;  I  can’t  remember  these  dates;  they 

are  too  far  back.  I  can  remember  distinctly  when  they 
opened  their  new  place. 
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Q.  When  was  that?  A.  That  was  in  about  1932,  because 
it  just  cut  us  out  of  about  $50  worth  of  business  a  day. 

Q.  They  opened  in  1932,  you  say?  A.  I  am  not  sure  of 
the  exact  month,  but  I  think  it  was  in  1932. 

Q.  You  said  a  while  ago  that  you  opened  about  six 
months  before  the  Western  opened  its  new  place?  A.  We 
foreclosed  on  the  place. 

Q.  You  took  possession  there  about  six  months  before? 
A.  About  that ;  six  or  eight  months. 

Q.  You  took  possession  in  1931?  A.  In  the  latter  part  of 
1931.  I  think  it  was  in  September  or  October. 

Q.  When  was  the  Counter  Lunch  opened?  A.  They  were 
opened  when  we  took  our  place  over. 

Q.  They  opened  before  the  Western  Lunch  opened  the 
new  place?  A.  Yes.  It  is  hard  to  recollect  the  exact  date. 
I  am  in  the  business  of  selling. 

Q.  I  am  not  asking  you  for  exact  dates.  I  am  just  asking 
you  whether  the  Counter  Lunch  had  opened  before  the 
Western  Lunch  opened  in  its  new  location.  A.  I  don’t 
think  it  was  open  then.  There  was  some  lunch  room  there. 

I  don’t  think  it  was  the  Counter  Lunch  at  that  time. 
360  Q.  When  did  the  Counter  Lunch  open  with  refer¬ 
ence  to  the  opening  of  the  Western?  A.  I  think  it 
must  have  been  a  year  later. 

Q.  A  year  after  the  Western  opened?  A.  I  can’t  recol¬ 
lect  those  dates.  There  is  no  use  of  my  trying  to  guess  at 
it.  We  had  sold  that  place.  It  wasn’t  long  after  the  time 
the  Western  opened  up.  We  just  had  to  sell  it. 

Q.  You  say  that  the  Counter  Lunch  did  not  specialize 
in  heavy  foods?  A.  It  was  a  lighter  lunch  place;  no 
whiskey. 

Q.  I  am  not  talking  about  whiskey.  We  are  talking  about 
food.  Was  there  anything  sold  in  the  Counter  Lunch  that 
you  could  not  buy  at  the  9th  and  New  York  Avenue  Lunch? 
A.  Was  there  what? 

Q.  Did  the  Counter  Lunch  sell  anything  that  could  not 
be  purchased  at  the  9th  and  New  York  Avenue  Lunch? 
A.  Did  the  Counter  Lunch  sell  anything? 

Q.  Yes.  A.  No;  you  could  buy  anything  at  the  9th  and 
New  York  Avenue. 

Q.  You  could  buy  anything  that  was  sold  in  the  Counter 
Lunch?  A.  That  is  right. 
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Q.  Did  the  Counter  Lunch  sell  steaks?  A.  They  spe¬ 
cialized  in  some  small  club  steaks.  Every  restaurant  sells 
those. 

Q.  Did  they  sell  T-bone  steaks?  A.  I  don’t  recol- 

361  lect  seeing  any  there. 

Q.  You  do  not  know  whether  they  did  or  not?  is 
that  what  you  mean?  A.  I  didn’t  see  any.  I  don’t  know 
whether  they  did  or  not. 

Q.  Did  they  sell  lamb  chops?  A.  I  don’t  think  so;  I 
didn’t  see  any. 

Q.  Pork  chops?  A.  That  would  be  light ;  yes.  All  I  saw 
was  light  foods  at  the  Counter  Lunch. 

Q.  How  frequently  would  you  go  into  the  Counter 
Lunch?  A.  Probably  I  would  drop  in  in  business  deals.  I 
had  a  number  of  deals  in  that  vicinity,  in  that  block  on  9th 
Street,  and  I  would  go  around  almost  every  day. 

Q.  You  mean  you  went  into  the  Counter  Lunch  every 
day?  A.  No. 

Q.  That  is  what  I  asked  you.  A.  I  could  see  the  signs 
from  the  outside.  You  can  see  what  they  sell. 

Q.  Did  you  stop  every  day  to  look  at  the  signs?  A.  I 
stopped  at  9th  and  New  York  Avenue,  right  in  front  of  the 
place. 

Q.  I  say,  did  you  stop  to  read  the  signs  on  the  Counter 
Lunch  every  day,  to  see  what  particular  foods  they  were 
selling?  A.  Not  particularly  for  that  purpose. 

Q.  Did  the  Counter  Lunch  display  signs  on  the  outside? 
A.  A  few  signs  on  the  outside. 

Q.  Where  were  they?  In  the  window?  A.  Inside 

362  the  window,  just  a  few. 

Q.  Those  were  signs  of  what? — specials  that  they 
had  for  sale  that  day?  A.  They  were  signs  of  what  they 
had.  But  the  other  place  had  signs  all  over  the  windows. 

Q.  I  am  not  talking  about  the  other  place.  Let  us  stick 
to  one  thing,  and  when  we  get  through  with  that  we  will  go 
to  something  else.  Did  you  see  signs  on  the  Counter  Lunch 
frequently  as  to  what  was  for  sale  inside?  A.  Yes,  They 
had  some  signs. 

Q.  Did  you  stop  and  read  them  to  see  what  was  for  sale  ? 
A.  I  didn’t  have  to  stop.  You  could  read  them  as  you 
passed  by. 

Q.  Did  you  read  them?  A.  I  naturally  would  read  them. 
I  glanced  at  them. 
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Q.  What  did  the  signs  say  they  had  for  sale?  A.  That 
has  been  a  number  of  years  ago.  It  was  whatever  they  had 
for  sale. 

Q.  What  was  it  that  they  had  for  sale?  A.  Hot  cakes  and 
breakfast  cereals,  maybe  a  club  steak,  or  whatever  it  might 
have  been.  I  don ’t  remember  exactly. 

Q.  What  did  they  ask  for  hot  cakes  ?  A.  I  think  it  was  15 
cents. 

Q.  Are  you  sure  of  that?  A.  I  noticed.  I  know  the'  other 
restaurant  was  5  cents  cheaper. 

Q.  How  do  you  know  that  if  you  do  not  know  what  the 
Counter  charged?  A.  You  asked  what  they  asked? 

363  Q.  I  asked  you  if  it  was  15  cents,  and  you  said  the 
other  restaurant  was  5  cents  cheaper.  A.  In  the 

restaurant  business  naturally  I  would  notice  prices,  and  I 
didn’t  see  how  a  place  could  sell  hot  cakes  for  10  cents, 
with  butter  and  cereal.  That  is  what  the  New  York  was 
doing,  and  also  the  Western.  They  were  fighting  each 
other. 

Q.  And  the  Counter  had  on  the  window  ‘‘Hot  Cakes  15 
cents?”  A.  I  said  the  others  were  5  cents  less. 

Q.  Did  the  Counter  Lunch  have  a  sign  in  its  window  that 
hot  cakes  were  15  cents?  A.  Yes,  I  think  I  remember  seeing 
that.  That  was  one  sign  that  struck  me — how  they  could 
get  5  cents  more. 

Q.  And  you  saw  those  signs  on  the  Counter  Lunch,  in 
the  window  very  often,  did  you  not  A.  Often? 

Q.  Yes.  A.  Whenever  I  happened  to  notice  them,  when¬ 
ever  I  passed  by. 

Q.  You  told  us  a  while  ago  that  you  passed  by  there 
about  every  day.  Is  that  right?  A.  Yes;  every  day  or  so. 

Q.  Whenever  you  passed  by  you  saw  those  signs?  A. 
I  saw  the  signs ;  and  then  finally  they  had  to  lower  the  price 
to  meet  competition. 

Q.  You  mean,  the  Counter?  A.  The  Counter  had  to  cut 
their  prices  to  meet  the  others. 

Q.  When  was  that?  A.  I  couldnt  tell  you  the  exact 

364  date;  but  I  know  prices  were  cut  to  meet  competi¬ 
tion.  It  was  very  strong. 

Q.  Did  the  Counter  Lunch  sell  veal  steak?  A.  Yes.  It 
sold  general  foods. 
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Q.  I  just  asked  you  one  question  at  a  time.  A.  I  couldn’t 
tell  you  what  it  sold. 

Q.  Do  you  know  whether  or  not  they  sold  veal  steaks? 
A.  I  don’t  know. 

Q.  Did  they  sell  sea-food  plates?  A.  Yes;  I  think  I  saw 
a  sign  of  them. 

Q.  You  remember  that?  A.  Just  one  special.  I  hap¬ 
pened  to  see  one  sign  that  attracted  my  attention. 

Q.  About  a  sea-food  plate?  A.  About  a  deviled  crab. 

Q.  I  am  asking  you  about  a  sea-food  plate.  A.  No;  dev¬ 
iled  crab. 

Q.  Do  you  know  whether  or  not  they  sold  a  short  order 
of  two  grilled  lamb  chops  or  two  pork  chops  with  brown 
butter  sauce  and  home-fried  potatoes?  A.  No,  sir;  I 
couldn’t  tell  you  that. 

Q.  Did  they  sell  a  vegetarian  plate,  as  far  as  you  know. 
A.  Vegetables;  yes. 

Q.  A  vegetarian  plate.  As  a  restaurant  man  you  know 
what  that  is,  do  you  not?  A.  Yes.  Every  restaurant  would 
sell  that. 

Q.  What  did  the  Counter  charge  for  them?  A.  I 
couldn’t  tell  you  that. 

365  Did  they  sell  grilled  Virginia  ham  steak  with  two 
fried  eggs  and  butter  sauce  and  a  dish  of  fresh  sliced 
peaches?  A.  I  couldn’t  tell  you  that.  They  sold  ham  the 
same  as  the  others. 

Q.  Did  they  sell  hot  cakes  with  melted  butter  and  honey 
and  green  link  sausages  and  coffee?  A.  They  sold  hot 
cakes. 

Q.  How  about  the  others  as  an  order?  A.  It  goes  with 
them. 

Q.  They  sold  that — hot  cakes  with  melted  butter  and 
honey,  two  green  link  sausages  and  coffee?  A.  Every 
restaurant  sells  that. 

Q.  How  much  did  the  Counter  charge  for  that?  A.  I 
know  they  had  to  cut  their  price  to  meet  the  competition 
of  the  other  places. 

Q.  How  much  did  they  charge?  A.  Ten  cents  for  hot 
cakes. 

Q.  How  much  would  they  charge  for  the  order  that  I 
read?  A.  It  would  be  15  cent  for  that  order. 
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Q.  Is  that  what  they  charged?  A.  That  is  what  the 
order  would  be  in  that  section.  I  can’t  tell  you  what  they 
charged. 

Q.  Two  hot  cakes,  two  green  link  sausages  and  honey  and 
coffee?  A.  With  sausages  it  would  probably  be  20  cents 
in  that  section. 

Q.  Is  that  what  the  Counter  charged  for  it?  A.  I  couldn’t 
tell  you  that.  I  didn’t  eat  breakfast  there. 

366  Q.  Did  they  sell  German  pot  roast  of  beef  with 
mashed  potatoes  and  summer  squash  at  the  Counter? 

A.  I  don’t  know. 

Q.  Did  they  sell  breaded  pork  chops  with  two  vegetables  ? 
A.  There  is  no  question  they  sold  food.  That  probably  was 
sold. 

Q.  Did  they  have  assorted  cold  plates?  A.  Yes,  sir. 

Q.  How  much  were  they?  A.  Those  prices  usually  run 
about  a  quarter  in  that  section. 

Q.  Did  they  sell  plain  omelet  with  home  fried  potatoes? 
A.  All  that  is  sold  in  restaurants.  I  don’t  know  whether 
they  sold  it,  but  any  kind  of  a  restaurant  would  sell  that. 

Q.  A  small  steak  "with  French  fried  potatoes?  A.  A 
small  steak:  ves. 

7  * 

Q.  How  much  did  they  charge  for  a  small  steak  and 
French  fried  potatoes?  A.  I  don’t  know  what  they  charged. 
There  was  such  a  price-war  around  there  that  they  could 
not  get  much  for  it. 

Q.  So  they  cut  the  prices?  A.  The  Western  Lunch  was 
the  cause  of  it. 

Q.  The  Counter  had  to  cut  prices?  A.  It  only  cut  what 
it  had  to,  like  everybody  else.  I  had  to  cut  my  prices. 

Q.  I  asked  you  if  the  Counter  did  cut  its  prices.  A.  I 
couldn’t  tell  vou  that. 

Q.  Did  you  not  say  a  while  ago  that  it  did?  A.  On 

367  some  things,  I  know.  I  didn’t  compare  the  prices 
on  the  menus. 

Q.  You  say  it  cut  its  prices?  Did  it  or  didn’t  it?  A.  On 
hot  cakes,  I  know. 

Q.  Anything  else?  A.  That  seemed  to  be  the  outstand¬ 
ing  item  on  that  corner. 

Q.  So  you  do  not  know  whether  they  cut  prices  on  other 
foods  or  not?  A.  No.  I  know  we  cut  them  in  our  res¬ 
taurant. 
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Q.  I  am  not  asking  you  about  yours.  I  am  talking  about 
the  Counter  Lunch.  A.  The  Western  ruined  us. 

Q.  Did  the  Counter  Lunch  sell  an  order  of  smothered 
chicken,  Virginia  style,  with  a  side  dish  of  apple  sauce, 
mashed  potatoes  and  chicken  gravy?  A.  I  don’t  know 
what  they  sold  or  what  they  didn’t  sell.  I  can’t  tell  you 
that  menu. 

Q.  Did  you  say  a  minute  ago  that  you  did  not  know  what 
they  sold  or  what  they  did  not  sell?  A.  Yes.  They  sold 
light  foods,  which  would  consist  of  certain  things  you 
have  there. 

Q.  Are  pork  chops  and  potatoes  light  food?  A.  Yes. 

Q;.  What  is  heavy  food?  A.  T-bone  steaks  and  heavy 
meats,  roast  beef. 

Q.  Did  they  sell  T-bone  steaks  in  the  Counter?  A.  I  didn’t 
see  any.  I  couldn’t  tell  you. 

Q.  So  you  don’t  know  whether  they  sold  heavy  food  or 
not?  A.  I  didn’t  see  it  there. 

368  Q.  If  they  sold  T-bone  steaks  they  sold  heavy  food, 
didn’t  they?  A.  A  restaurant  will  sell  that. 

Q.  Is  a  T-bone  steak  a  heavy  food  or  not?  A.  Accord¬ 
ing  to  how  large  the  steak  is. 

Q.  A  little  while  ago  I  asked  you  what  heavy  food  was, 
and  you  mentioned  a  T-bone  steak.  A.  I  think  a  T-bone 
steak  would  be  classed  as  a  heavy  food,  what  the  average 
restaurant  would  sell  on  an  a  la  carte  order. 

Q.  All  these  various  foods  that  I  have  asked  you  about 
were  sold  at  9th  and  New  York  Avenue?  A.  Naturally 
they  would  sell  them. 

Q.  Naturally  or  unnaturally,  they  sold  them  there,  didn’t 
they?  A.  I  couldn’t  tell  you,  but  I  assume  they  would  sell 
foods  of  the  same  type  as  these  restaurants — 

Q.  You  don’t  know  what  they  sold  at  9th  and  New  York 
Avenue,  do  you?  A.  I  know  what  they  sold  there. 

Q.  Well,  then,  did  they  sell  these  foods  that  I  have  asked 
you  about?  A.  They  specialized  more  on  heavier  foods. 

Q.  Did  they  sell  the  foods  that  I  have  asked  you  about? 
A.  Yes,  sir. 

The  Auditor.  Did  they  sell  chicken  salad? 

The  Witness.  At  which  place? 

The  Auditor.  At  the  Counter. 

The  Witness.  That  is  light.  I  couldn’t  tell  you; 

369  but  that  would  be  a  light  food. 
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By  Mr.  Marshall : 

Q.  You  said  that  the  Counter  Lunch  was  a  dairy  lunch? 
A.  It  is  the  type  of  place — we  call  it  more  of  a  light  lunch 
or  coffee  shop. 

Q.  Do  you  call  it  more  of  a  dairy  lunch?  A.  We  call  it, 
in  our  classification  for  our  business,  a  dairy  lunch. 

Q.  Does  anybody  besides  you  call  it  a  dairy  lunch?  A. 
In  New  York  they  do. 

Q.  They  call  it  a  dairy  lunch,  where  you  go  in  and  get 
a  T-bone  steak  and  French  fried  potatoes?  A.  Yes,  the 
difference  is  that  one  is  a  la  carte  and  the  other  is  on  a 
steam  table. 

Q.  So  -whether  or  not  it  is  a  dairy  lunch  depends  on 
whether  it  is  a  la  carte?  A.  A  dairy  lunch  is  more  a  la 
carte.  They  have  a  steam  table. 

Q.  Why  do  you  call  it  a  dairy  lunch  when  it  sells  all  the 
kinds  of  food  that  I  have  mentioned?  A.  The  type  of  place 
it  is. 

Q.  A  dairy  lunch  is  -where  you  get  milk  and  sandwiches? 
A.  No. 

Q.  What  is  a  dairy  lunch?  A.  They  don’t  have  heavy 
dinners.  The  average  coffee  shops — 

Q.  Did  they  not  have  dinners  at  the  Counter  Lunch?  A. 
You  could  order  what  you  wanted  off  the  table,  but  they 
didn’t  specialize  in  heavy  foods. 

370  Q.  Is  ham  a  heavy  food  or  a  light  food?  A.  A  light 
food. 

Q.  What  is  a  heavy  food?  A.  Roasts. 

Q.  Is  German  pot  roast  of  beef  a  heavy  food?  A.  I 
wouldn’t  think  it  was  heavy  food.  It  is  a  light  food. 

Q.  What  is  a  heavy  food?  A.  More  in  the  steak  line, 
heavy  steaks  and  veal  cutlets  and  things  like  that. 

Q.  Did  they  sell  veal  cutlets  over  at  the  Counter  Lunch? 
A.  They  probably  did;  I  don’t  know. 

Q.  Then  they  sold  heavy  food  there?  A.  It  wasn’t  a 
heavy  lunch  room.  The  Counter  Lunch  is  like  these  coffee 
shops.  We  don’t  call  them  heavy  places.  We  call  them 
sandwhich  shops,  although  they  serve  heavy  foods  there. 
They  serve  steaks. 

Q.  I  don’t  know  why  you  call  a  steak  heavy  in  one  place 
and  light  in  another.  A.  They  prepare  a  lot  of  it.  It  is 
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on  the  menu  when  you  go  in.  It  is  on  the  steam  table  and 
you  just  take  it  with  you. 

Q.  You  mean,  it  is  light  because  it  is  easy  to  carry?  A. 
It  is  just  a  classification  we  use  in  the  business. 

Q.  Is  the  only  distinction  between  light  and  heavy  food, 
whether  it  is  a  la  carte  or  on  the  dinner?  A.  No,  the  dis¬ 
tinction  is  in  the  set-up  of  the  place,  the  type  of  service 
he  gives.  He  didn’t  have  any  waitresses.  It  is  self-service, 
cafeteria  style.  That  is  the  distinction. 

371  Q.  Did  they  have  waiters  and  waitresses  in  the 
Counter  Lunch?  A.  No,  sir. 

Q.  None  at  all  ?  A.  They  had  bus  boys. 

Q.  Did  they  have  any  waiters  or  waitresses,  there?  A. 
No,  sir. 

Q.  Could  you  go  in  and  sit  down  at  a  table  and  get 
waited  on?  A.  I  don’t  think  you  could  get  any  service. 

Q.  Do  you  know?  A.  It  is  not  that  type  of  place.  There 
were  no  waiters  there.  If  a  man  was  incapacitated,  they 
might  wait  on  him  as  a  favor.  But  in  this  type  of  place 
they  don ’t  give  you  service. 

Q.  Never  mind  the  type.  I  am  talking  about  a  particu¬ 
lar  place.  Do  you  know  whether  or  not  you  could  go  in 
and  sit  down  at  a  table  and  be  waited  on?  A.  You  couldn’t 
unless  you  were  incapacitated  and  it  was  a  special  favor. 

Q.  Who  would  do  it,  then,  if  there  were  no  waiters?  A. 
The  bus  boy. 

Q.  I  believe  you  said  that  when  this  listing  came  into 
your  office  you  gave  a  copy  of  it  to  every  one  of  your  sales¬ 
men?  A.  A  copy  of  the  listing? 

Q.  Yes.  A.  We  have  listing  books.  Each  salesman  has 
a  book,  and  that  goes  into  the  files  system.  Each  desk  has 
a  book — 

Q.  I  don’t  care  anything  about  that.  You  gave  a 

372  copy  of  it  to  each  salesman?  A.  Oh,  yes. 

Mr.  Libby.  Let  him  explain  what  he  did. 

The  Witness.  We  have  men  at  different  desks — 

Mr.  Marshall.  I  object.  I  do  not  care  whether  the  men 
sit  at  the  desks  or  on  the  floor.  I  just  want  to  know  whether 
a  copy  of  this  listing  was  given  to  each  salesman. 

The  Witness.  I  would  like  to  explain. 
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Bv  Mr.  Marshall : 

Q.  You  can  tell  me  whether  it  was  or  whether  it  was  not, 
without  telling  me  whether  the  men  had  desks  or  a  step 
ladder.  A.  It  was  given  to  all  the  people  in  our  office. 

Q.  And  it  was  given  to  them  so  that  they  might  endeavor 
to  procure  a  purchaser  for  the  property?  A.  If  a  purchaser 
came  in  they  would  know  what  they  were  talking  about, 
from  the  listing. 

Q.  Were  they  not  supposed  to  go  out  and  try  to  find  pur¬ 
chasers?  A.  No,  sir.  We  don’t  do  that.  Purchasers  come 
to  us.  We  write  our  clients  through  the  mail.  We  adver¬ 
tise  places,  and  through  one  advertisement  a  man  will  come 
in  and  we  might  sell  him  some  other  place. 

Q.  Did  you  write  about  this  place?  A.  Yes,  sir. 

Q.  Did  you  advertise  this  place?  A.  I  imagine  it  was 
advertised  the  same  as  any  other  place. 

Q.  Your  salesmen  just  sit  in  the  office  and  wait  for 
373  customers  to  come;  they  do  not  go  out  and  look  for 
business?  A.  In  a  business  brokerage  office  we  do 
not  go  out,  unless  we  have  an  acquaintance  with  some  one. 
People  come  through  advertisements.  We  do  not  go  out 
and  look  for  people  to  buy  restaurants. 

Q.  You  think  that  this  license  to  sell  hard  liquor  is  worth 
$20,000.  A.  That  is  what  it  is  worth  on  the  market. 

Q.  And  you  have  never  been  able  to  get  an  offer  on  it  of 
any  sum  at  all?  A.  We  have  three  hundred  places.  We 
don’t  sell  them  all. 

Q.  Why  can  you  not  answer  my  questions  without  volun¬ 
teering  something  about  three  hundred  places  and  you  do 
not  sell  them  all?  I  didn’t  ask  you  anything  about  that. 
A.  We  have  not  been  fortunate  enough  to  sell  this  place. 

Q.  Or  even  to  get  an  offer  on  it?  A.  During  the  thirty 
days. 

Q.  You  did  not  even  get  an  offer  on  it?  A.  That  is 
nothing  unusual.  I  don’t  want  you  to  be  ridiculing  our 
business. 

Q.  I  am  not  ridiculing  your  business.  I  have  no  inten¬ 
tion  of  that.  A.  Well,  there  are  people  sitting  here.  We 
can’t  sell  every  place,  of  course. 

Mr.  Marshall.  That  is  all. 
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Redirect  examination. 

By  Mr.  Libby : 

Q.  To  clear  it  up  for  Mr.  Marshall — I  don’t  think  you 
need  to  do  it  for  the  Auditor — why  do  you  not  care 

374  what  the  pay  roll  is  when  you  find  out  what  the  real 
receipts  are?  Why  is  it  you  do  not  care  whether  a 

man  has  too  much  help  or  not?  A.  Because  the  new  pur¬ 
chaser  has  his  own  idea  of  how  he  is  going  to  run  it.  The 
National  Restaurant  Association  has  an  average  pay  roll 
of  18  per  cent. 

Q.  It  depends  on  whether  you  can  run  it  economically 
or  not?  A.  The  other  man  might  be  lazy  or  might  be  a 
spendthrift.  The  main  thing  a  man  wants  to  know  is  how 
much  business  he  is  getting  when  he  buys  it.  That  is  the 
main  thing  a  man  wants  to  know. 

Mr.  Libby.  That  is  all. 

(Witness  excused) 

The  Auditor.  We  will  adjourn  until  tomorrow  morning 
at  10:30. 

(Whereupon,  at  4  o’clock  p.m.  an  adjournment  was  taken 
until  tomorrow,  Thursday,  August  5,  1937,  at  10:30  o’clock 
a/m.) 

Volume  II 

375  In  the  District  Court  of  the  United  States 

For  the  District  of  Columbia 
Equity  No.  57808 

Andrew  Panagopoulos,  et  al.,  Plaintiffs, 

vs. 

George  L.  Goodacee,  et  al.,  Defendants . 

True  copy  of  the  portions  of  the  reporter’s  transcript  of 
the  evidence  included  in  the  designations  of  the  respective 
parties. 

The  Auditor.  You  may  proceed,  Mr.  Libby. 

376  Thereupon  Carl  W.  Dilli  was  called  as  a  witness 
for  and  on  behalf  of  the  defendants  and,  being  first 

duly  sworn,  was  examined  and  testified  as  follows: 
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Direct  Examination 

Bv  Mr.  Libbv: 

* 

Q.  What  is  your  business,  Mr.  Dilli?  A.  Principally  rail¬ 
road  business.  I  am  also  engaged  in  the  operation  of  a 
lunch  room  at  10th  and  1)  streets,  Northwest,  and  I  for¬ 
merly  owned  and  operated  the  Counter  Lunch  Room. 

Mr.  Marshall.  I  move  to  strike  that  out.  The  decree 
states  who  owned  and  operated  the  Counter  Lunch. 

The  Auditor,  (after  argument).  The  witness  went  be¬ 
yond  your  question.  You  did  not  ask  him  what  he  for¬ 
merly  did.  You  asked  him  about  his  present  business. 

Mr.  Libby.  Strike  it  out. 

Bv  Mr.  Libbv: 

w  * 

Q.  What  railroad  are  you  connected  with?  A.  The  South¬ 
ern  Railway. 

Q.  In  what  capacity?  A.  At  the  present  time,  commerce 
agent.  I  have  been  employed  there  for  27  years.  I  was  ap¬ 
pointed  commerce  agent,  which  is  a  semi-official  position,  in 
June  of  1935.  That  work  as  commerce  agent  requires  me 
to  appear  before  the  Interstate  Commerce  Commission  in 
hearings  involving  all  traffic  matters — 

377  Mr.  Marshall.  We  object.  What  is  the  material¬ 
ity  of  all  this? 

Mr.  Libby.  I  am  going  to  show  that  part  of  his  duties 
involves  analyzing  accounts  and  bookkeeping.  I  am  going 
to  try  to  qualify  him  if  you  will  permit  me. 

Mr.  Marshall.  I  do  not  know  what  his  appearing  before 
the  Interstate  Commerce  Commission  has  to  do  with  it. 

Mr.  Libby.  He  can  explain  that  fully  if  you  do  not  object. 
However,  strike  it  out.  It  does  not  make  any  difference. 
We  will  get  to  that  later. 

By  Mr.  Libby: 

Q.  Mr.  Dilli,  at  some  time  you  were  connected  with  the 
Counter  Lunch?  A.  Yes,  sir. 

Q.  Will  you  state  the  circumstances  under  which  you  be¬ 
came  connected  with  the  Counter  Lunch?  A.  I  opened  the 
Counter  Lunch — 

Mr.  Marshall.  One  minute.  We  object  to  that.  The  cir¬ 
cumstances  in  which  Mr.  Dilli  was  connected  with  the  Coun- 
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ter  Lunch  are  all  matters  of  record  in  the  testimony  taken 
before  Judge  Bailey  and  up^n  which  he  entered  his  decree 
in  this  case.  It  is  all  there,  every  word  of  it.  Mr.  Dilli  was 
on  the  stand.  1  have  no  objection  to  his  testifying  when  he 
went  there  and  what  he  did  while  he  was  there,  if  that  is 
what  you  want  to  prove,  but  I  do  object  to  any  testimony 
that  he  was  the  proprietor  or  that  he  owned  it  or  that  he 
operated  it  for  himself,  because  that  is  all  foreclosed  by 
the  decree. 

(Further  argument  between  counsel  followed  which  the 
reporter  was  directed  by  the  Auditor  not  to  record: 

378  after  which  the  following  proceedings  took  place:) 

By  Mr.  Libby: 

Q.  When  did  your  connection  with  the  Counter  Lunch 
begin  ?  A.  December  9,  1933. 

Q.  And  what  happened  on  December  9,  1933? 

Mr.  Marshall.  Objected  to.  I  do  not  care  what  hap¬ 
pened.  It  might  have  been  an  earthquake.  I  object  to  that 
question.  It  is  entirely  too  general. 

Mr.  Libby.  I  ask  for  a  ruling.  My  first  question  was 
when  he  became  connected  with  the  Counter  Lunch.  He 
says,  December  9,  1933.  Now  I  ask  him  what  happened 
then.  I  am  trying  to  avoid  asking  who  owned  it.  I  am  ask¬ 
ing  him  what  he  did. 

Mr.  Marshall.  Then  ask  him  what  he  did,  not  what  hap¬ 
pened. 

Mr.  Libby.  All  right.  I  will  change  the  question. 

By  Mr.  Libby: 

Q.  What  did  you  do  on  December  9,  1933  ?  A.  I  went  to 
the  Counter  Lunch. 

Mr.  Marshall.  You  are  right  back  in  the  same  hole  you 
came  out  of. 

The  Witness.  And  opened  it. 

By  Mr.  Libby : 

Q.  Did  you  open  the  Counter  Lunch  for  Mr.  Goodacre? 

Mr.  Marshall.  I  object.  That  is  settled  by  Judge 
Bailey’s  decree,  and  1  am  not  going  to  try  that  case  over 
again  before  the  Auditor. 

The  Auditor.  Whv  not  find  out  what  his  duties 

379  were  there? 
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By  Mr.  Libby: 

Q.  What  were  your  duties  at  the  Counter  Lunch?  A. 
On  that  particular  day  my  duty  was  to  open  the  Counter 
Lunch  for  myself. 

Mr.  Marshall.  I  move  to  strike  out  “for  myself.” 

The  Auditor.  Motion  granted. 

Mr.  Marshall.  Mr.  Dilli,  you  know  the  ruling  here.  Do 
not  violate  it  unnecessarily. 

The  Witness.  I  am  not  violating  it  unnecessarily.  That 
is  a  matter  of  fact. 

Mr.  Marshall.  I  move  to  strike  that  out. 

The  Auditor.  Motion  granted. 

Mr.  Marshall.  I  wish  your  Honor  would  caution  this  wit¬ 
ness. 

Mr.  Libby.  Cauton  him  about  what? 

Mr.  Marshall.  About  adhering  to  the  rulings  on  evidence 
made  by  the  Auditor. 

Mr.  Libby.  I  want  him  to.  I  want  him  to  adhere  to  every 
ruling  that  the  Auditor  makes.  I  wish  him  to  do  that.  You 
and  I  are  agreed  on  that. 

Mr.  Marshall.  Well,  that  is  something! 

The  Auditor.  Have  you  got  another  question? 

Mr.  Libby.  Mr.  Marshall  has  asked  your  Honor  to  cau¬ 
tion  the  witness  to  abide  by  your  rulings.  I  say,  I  want  him 
to  abide  by  your  rulings. 

The  Auditor.  I  will  not  caution  him  now. 

By  Mr.  Libby : 

Q.  How  long  were  you  connected  with  the  Counter 
380  Lunch?  A.  From  December  9,  1933,  until  May  20, 

1936. 

Q.  During  that  period  who  had  charge  of  the  management 
of  the  Counter  Lunch?  A.  I  did. 

Q.  Who  had  charge  of  the  books?  A.  For  a  certain  pe¬ 
riod,  I  did. 

Q.  And  after  that  period?  A.  My  partner. 

Q.  Who  was  your  partner?  A.  Miss  Williams. 

Q.  Have  you  the  books  with  you  from  which  you  can 
testify  as  to  the  business  done  by  the  Counter  Lunch?  A. 
Yes. 

Q.  Between  the  period  of  December,  1933,  and  May,  1936? 
A.  Yes,  sir. 
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Mr.  Marshall.  I  am  going  to  object  to  his  testifying 
from  the  books  at  the  time  when  he  did  not  keep  them. 

By  Mr.  Libby: 

Q.  Did  you  have  supervision  of  the  books  after  your  part¬ 
ner  came  there?  A.  No,  sir.  I  came  in  contact  with  them, 
but  I  did  not  have  supervision  of  them.  Miss  Williams  had 
supervision  of  them. 

Q.  Have  you  from  those  books  made  certain  totals  of  all 
the  business  done  during  that  period?  A.  Yes. 

Q.  Have  you  those  summaries  with  you?  A.  I  think  you 
have  them. 

Q.  Did  you  give  them  to  me?  A.  Yes. 

381  Mr.  Marshall.  I  object  to  any  summaries  made 
by  the  witness  from  the  books  because  he  only  kept 

part  of  them. 

Mr.  Libby.  Step  down  off  the  stand  a  moment,  and  I  will 
put  on  another  witness. 

(The  witness  withdrew  from  the  stand.) 

*  *  *  *  *  * 

Direct  Examination — Resumed 
By  Mr.  Libbv: 

Q.  You  personally  kept  the  books,  Mr.  Dilli,  during  what 
period?  A.  From  the  period  of  time  that  the  Counter  Lunch 
was  opened,  December  9, 1933,  to  July  11,  1934. 

Q.  Do  you  have  the  books  there?  A.  Yes. 

Q.  During  that  period  what  method  of  bookkeeping  did 
you  use?  A.  No  particular  method,  except  the  simplified 
method  that  I  used,  in  that  the  books  show  in  detail  the 
various  expenditures;  that  is  to  say,  if  it  is  a  paid  bill  the 
books  indicate  to  whom  it  was  paid  and,  not  precisely,  but 
in  a  general  way,  what  it  was  for.  The  books  likewise  show 
the  charged  amounts;  that  is  to  say,  bills  that  would  come 
in  and  be  charged  and  paid  weekly  or  monthly  as  the  case 
might  be.  The  book  further  shows  the  amount  of  business 
done  for  what  I  call  A.  M.  to  P.  M.  A.  M.  was  for  the  pe¬ 
riod  from  7  A.  M.  in  the  morning  until  7  in  the  evening. 
P.  M.  is  from  7  in  the  evening  to  7  in  the  morning.  The 
books  likewise  show  the  pay-roll  and  the  total  for  the 

382  amount  of  expenditures.  They  also  show  the  amount 
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385  For  the  period  7  p.  m.  to  the  next  morning,  7  a.  m., 
$25.20 ;  a  total  of  $85.50. 

It  shows  that  we  had  cash  received,  7  a.  m.  to  7  p.  m., 
$40.39;  7  p.  m.  to  7  a.  m.,  the  next  morning,  $24.11.  It 
shows  that  on  that  day  our  paid  bills  were  $19.91;  our 
charge  account  was  $337.88;  and  those  items  I  have  just 
referred  to  cover  the  period  7  a.  m.  to  7  p.  m.  It  likewise 
shows  that  for  the  period  7  p.  m.  to  7  a.  m.  the  paid  amount 
of  bills  was  87  cents ;  the  charge  amount  was  $8.75. 

Q.  Is  that  all  ?  A.  It  shows  that  the  register  was  short 
on  that  day  22  cents. 

Q.  Does  it  show  the  number  of  customers  you  had  that 
day?  A.  Yes. 

Q.  What  was  that  number?  A.  For  the  period  7  a.  m.  to 
7  p.  m.  359.  For  the  period  7  p.  m.  to  7  a.  m.,  next  morning, 
132. 

Q.  You  referred  to  these  paid  bills  which  totaled  $19.91. 
Is  that  correct?  A.  Yes. 

Q.  Did  you  have  vouchers  for  those  bills?  A.  I  have  got 
the  detail  for  every  item  listed  here. 

Q.  Do  you  have  those  vouchers?  A.  I  have  them  here; 
yes. 

Q.  You  have  vouchers  for  all  of  them?  A.  Yes;  also  the 
charge. 

Q.  The  total  business  done  on  that  day  I  under- 
3S6  stand  was  $85.50?  A.  Yes. 

Q.  How  much  was  it,  say,  on  February  1st?  Not  on 
a  Sunday.  Do  not  pick  a  Sunday  anywhere.  A.  It  happens 
to  be  Thursday. 

Q.  Will  you  give  us  the  same  information  as  to  that  that 
you  gave  before?  A.  The  book  shows  that  on  February  1, 
1934,  the  amount  of  gross  business  for  the  period  7  a.  m.  to 
7  p.  m.  was  $63.10.  For  the  period  7  p.  m.  to  7  a.  m.,  $23.60. 
Total  $86.70. 

The  cash  received  was  $45.87,  from  7  a.  m.  to  7  p.  m. 
$22.32  from  7  p.  m.  to  7  a.  m.  the  next  morning.  That  makes 
a  total  of  $68.19. 

There  is  an  item  here  of  $11.39,  showing  cash  received. 
I  cannot  tell  from  this  book  just  what  it  represents.  The 
book  shows  that  for  the  period  7  a.  m.  to  7  p.  m.  the  number 
of  customers  was  303,  and  for  the  period  7  p.  m.  to  7  a.  m., 
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the  next  morning,  144,  making  a  total  during  the  entire 
period  of  24  hours,  of  447  customers. 

It  shows  that  between  the  period  7  a.  m.  to  7  p.  m.  there 
was  a  shortage  in  the  cash  register  of  $1.20;  that  during 
the  period  7  p.  m.  to  7  a.  m.  there  was  a  shortage  of  20  cents, 
making  a  total  of  $1.40  shortage  on  that  day. 

It  shows  paid  bills,  a.  m.  and  p.  m.,  and  the  charge  bills 
a.  m.  and  p.  m.  On  that  day  the  total  amount  of  bills  was 
$65.70. 

Q.  Now,  turn  to  April  1st.  You  do  not  figure  your  net 
there,  do  you?  A.  No. 

387  Mr.  Williams.  The  figures  are  there  to  show,  are 
they  not? 

The  Witness.  Yes.  April  1st  happens  to  be  a  Sunday. 
By  Mr.  Libby: 

Q.  Take  the  second  of  April,  then.  A.  You  want  the 
same  figures? 

Q.  Yes,  if  you  please.  A.  The  book  shovrs  that  for  the 
period  7  p.  m.  to  7  a.  m.  receipts  were  $60.40. 

Q.  Does  that  include  part  of  Sunday?  A.  Yes;  it  would. 
Q.  Take  the  third  of  April.  A.  I  will  take  the  third.  That 
is  a  better  date. 

Q.  That  would  be  Tuesday;  is  that  correct?  A.  Yes,  sir. 
The  gross  amount  of  business,  7  a.  m.  to  7  p.  m.,  was  $57.15. 
7  p.  m.  to  7  a.  m.  the  following  morning,  $32.25.  Total 
$89.40. 

Cash  received  7  a.  m.  to  7  p.  m.,  $37.50;  7  p.  m.  to  7 
a.  m.,  $31.  Total  $68.50. 

Number  of  customers  7  a.  m.  to  7  p.  m.,  282  ;  7  p.  m.  to 
7  a.  m.,  164.  A  total  of  446. 

The  book  shows  that  the  amount  paid  out  by  cash  for 
merchandise  and  other  items  for  the  period  7  a.  m.  to  7 
p.  m.  and  from  7  p.  m.  to  7  a.  m.,  and  likewise  the  amount 
of  charge  bills  during  that  period, — it  shows  that  on  that 
day  the  total  amount  of  bills  paid  out  was  $81.14;  that 
there  was  an  “over”;  the  register  was  over  14  cents  for 
the  total  24-hour  period. 

388  Q.  How  many  customers  ?  A.  A  total  of  446. 

Q.  Take  the  28th  of  June.  A.  The  28th  of  June 
was  a  Thursday.  That  is  a  little  different  from  the  pre¬ 
vious,  but  in  addition  to  all  the  information  I  previously 
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stated  there  is  a  separate  column  for  the  amount  of  beer 
business  we  did  for  this  period.  It  just  happens  that  the 
book  does  not  show  for  that  particular  day  the  number  of 
customers.  If  you  prefer  some  other  day  that  would  show 
it— 

Q.  Since  I  picked  out  that  day,  let  us  have  it.  A.  Receipts 
from  the  sale  of  food  stulfs  for  the  period  7  a.  m.  to  7  p.  m., 
$37.90.  For  the  period  7  p.  m.  to  7  a.  m.,  next  morning,  the 
receipts  are  $23.80.  I)urinj£  the  time  of  7  a.  m.  to  7  p.  m. 
the  sale  on  beer  was  $5.50;  7  p.  m.  to  7  a.  m.  the  sale  on 
beer  was  $5.70. 

The  book  shows  that  we  had  a  total  amount  of  business, 
including  beer,  of  $72.90  for  the  24-hour  period.  The  cash 
received  for  that  same  period  was  $59.20. 

The  book  likewise  shows  in  detail  paid  bills  both  a.  m. 
and  p.  m.,  and  the  charge  bills  during;  the  same  period.  The 
number  of  customers  was  inadvertently  not  shown  on  that 
particular  day. 

Q.  Now,  take  a  day  three  months  later.  That  would  be 
in  the  other  book,  probably.  A.  Yes;  I  have  it  in  the 
other  book. 

Q.  For  the  28th  of  September?  A.  1934? 

Q.  Yes. 

Mr.  Marshall.  If  the  books  show  all  this  in  detail, 
389  it  would  save  a  lot  of  time  to  leave  the  books  here. 

Mr.  Libby.  My  purpose  is  to  show  enough  to  in¬ 
dicate  whether  there  was  an  increase  or  decrease  in  the 
business,  bow  the  business  rail,  and  then  to  show  from  the 
summary  statement  the  total  of  the  business  done  and  the 
profits  and  losses. 

Mr.  Marshall.  1  fail  to  see  the  materiality  of  that.  T 
do  not  care  if  the  place  was  operated  at  a  loss  if  it  caused 
a  loss  to  the  Ninth  and  New  York  Avenue  place.  That  is 
llu*  only  thing  we  are  interested  in.  It  is  of  no  conse¬ 
quence  here  whether  the  Counter  Lunch  was  operated  prof¬ 
itably  or  at  a  loss.  We  are  interested  only  in  what  dam¬ 
age*  the  operation  of  it  did  to  the  Ninth  and  New  York 
Avenue  place.  As  a  matter  of  fact,  the  testimony  of  Miss 
Williams  in  the  trial  was  that  it  was  operated  at  a  loss. 

The  Auditor.  Are  you  objecting? 

Mr.  Marshall.  I  object  to  it  as  immaterial.  I  do  not 
see  what  difference  it  makes  here,  whether  it  was  run 
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at  a  profit  or  at  a  loss.  The  question  is,  what  damage 
did  it  do  to  Ninth  and  New  York  Avenue,  whether  it 
profited  by  it  or  lost  by  it. 

The  Auditor.  What  is  vour  theorv  about  it,  Mr.  Libbv? 

Mr.  Libby.  Simply  to  show,  first,  how  the  daily  busi¬ 
ness  compared  during  this  period;  and  then  I  am  going 
to  show  what  the  totals  were  and  then  I  am  going  to  show 
what  kind  of  business  it  was,  and  also — 

Mr.  Marshall  (interposing).  The  question  that  the 
Auditor  asked  was  what  your  theory  was  as  to  the  testi¬ 
mony,  how  material  it  is  to  the  matter  before  the  Auditor. 

Mr.  Libbv.  It  is  material  in  this  wav,  vour  Honor. 

390  If  your  Honor  should  adopt  as  truthful  what  has 
been  testified  to  here,  that  practically  every  cus¬ 
tomer  who  came  into  the  Counter  Lunch  was  drawn  away 
from  the  Ninth  and  New  York  Avenue  place,  of  course 
such  a  proposition  is  absurd;  and  I  want  to  show  the  total 
business  done  and  the  number  of  customers  served. 

The  Auditor.  Suppose  it  should  be  shown,  Mr.  Marshall, 
that  the  number  of  customers  on  a  certain  day  was  less 
than  the  number  of  customers  alleged  to  have  been  lost  by 
the  plaintiff  on  the  same  day:  would  not  that  be  material? 

Mr.  Marshall.  Yes;  1  think  it  would.  Of  course  the 
plaintiffs’  testimony  is  not  as  to  any  particular  day.  That 
is  to  say,  the  testimony  for  the  plaintiffs  is  that  there  were 
approximately  lot)  less  checks  during  the  12‘4-hour  periods 
after  the  Counter  Lunch  opened,  which  would  mean  150 
customers,  approximately. 

And  as  Mr.  Burton  now  calls  to  my  attention,  it  would 
not  nocessarilv  mean  150  customers,  because  the  testimonv 
is  that  some  of  the  persons  who  were  accustomed  to  eat¬ 
ing  at  Ninth  and  New  York  Avenue  twice  or  three  times 
a  day,  ceased  eating  there  and  went  across  the  street  to 
the  Counter  Lunch.  But  so  far  this  testimony  shows  as 
to  customers  the  first  day,  about  400 — 

The  Witness  (interposing).  When  I  say  customers,  that 
is  the  number  of  sales.  One  customer  may  come  in  and  get 
a  cup  of  coffee  and  then  another  cup  of  coffee. 

The  Auditor.  It  does  not  necessarily  mean,  then,  dif¬ 
ferent  customers. 

Mr.  Libby.  No.  It  is  tile  number  of  separate  sales 

391  made  during  the  dav. 
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Mr.  Marshall.  Of  course  that  might  be  equally  true  over 
at  the  other  place. 

The  Auditor  (after  informal  discussion).  Are  you  ob¬ 
jecting  to  this? 

Mr.  Marshall.  The  only  thing  that  I  objected  to  was 
this  gentlemen  on  the  witness  stand  merely  reading  figures 
that  are  already  in  his  book.  It  seems  to  me  if  thev  are 
going  to  put  the  books  in  evidence,  that  is  all  that  is  neces¬ 
sary. 

Mr.  Libby.  I  will  offer  the  books  in  evidence  now. 

The  Auditor.  Is  he  reading  those  figures  from  the  books 
or  from  his  summary? 

Mr.  Marshall.  He  is  reading  them  from  his  summary. 

The  Witness.  No;  from  the  books. 

Mr.  Libby.  I  have  not  asked  him  about  the  summary 
yet. 

Mr.  Marshall.  Whv  read  from  the  books  when  thev  are 

v  * 

going  to  be  submitted  here? 

Mr.  Libby.  I  will  offer  them  in  evidence  now. 

Mr.  Marshall.  I  will  not  raise  any  objection  at  this  time, 
although  the  books  of  Miss  Williams  have  not  been  prop¬ 
erly  identified.  I  will  say  that  I  do  not  see  that  the  books 
are  relevant  or  material  for  any  purpose  whatever,  ex¬ 
cept  to  show  the  number  of  sales.  That  is  all.  I  don’t 
care  whether  the  place  operated  at  a  profit  or  at  a  loss. 

The  Auditor.  I  think  the  books  are  competent  as  show¬ 
ing  the  number  of  sales  made  by  the  Counter  Lunch  a  dav. 

Mr.  Libby.  And  also  the  amount  of  business  done  by 
the  Counter  Lunch  a  day. 

392  The  Auditor.  Yes;  and  as  tending  to  show  the 
amount  of  business  done.  The  books  wdll  be  re¬ 
ceived  in  evidence. 

(Three  books  were  respectively  marked  “Defendants’ 
Exhibit  No.  7”,  “Defendants’  Exhibit  No.  8”  and  “De¬ 
fendants’  Exhibit  No.  9”  and  received  in  evidence.) 

By  Mr.  Libby : 

Q.  Now,  if  you  will  refer  to  your  summary,  Mr.  Dilli, 
please,  I  will  ask  you  if  you  can  state  from  the  summary 
the  amount  of  business  done  by  the  Counter  Lunch  from 
December  9,  1933,  to  December  31,  1934.  A.  The  gross  in- 
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come  from  December  9,  1933,  to  December  31,  1934,  was 
$35,293.74. 

Q.  What  was  the  operating  expense? 

Mr.  Marshall.  That  of  course  we  object  to.  We  do  not 
care  whether  they  operated  at  a  profit  or  at  a  loss.  I  say, 
again,  it  does  not  matter  whether  they  operated  at  a  loss 
or  at  a  profit. 

The  Auditor.  Do  you  take  the  position  that  it  is  not 
proper  to  show  the  extent  of  the  business? 

Mr.  Marshall.  He  has  shown  that  during  that  period 
the  gross  income  was  $35,293.74.  That  is  the  volume. 
But  now  counsel  wants  to  know  what  his  profit  was  or 
what  the  loss  was. 

The  Auditor.  I  doubt  the  materiality  of  that. 

Mr.  Libby.  I  want  to  show  the  operating  expense 
throughout  and  the  profit  and  loss  account,  from  the  sum¬ 
mary  taken  from  those  books.  If  it  was  not  competent  for 
some  reason  Mr.  Marshall  would  not  be  objecting  so  strenu¬ 
ously.  Your  Honor  does  not  take  seriously  his  remark  that 
he  wants  to  save  time  here. 

393  Mr.  Marshall.  We  do  not  save  time  by  putting  in 
immaterial  proof. 

The  Auditor.  Suppose  it  should  appear  that  the  Counter 
Lunch  lost  more  than  you  say  you  lost? 

Mr.  Marshall.  Suppose  it  did. 

The  Auditor.  Would  that  be  material? 

Mr.  Marshall.  No,  sir.  Suppose  it  lost  twice  as  much 
as  we  did,  if  it  took  business  away  from  us  and  still  oper¬ 
ated  at  a  loss.  It  might  have  taken  all  of  our  business  and 
gone  into  bankruptcy,  and  it  would  not  have  made  any 
difference,  if  it  took  our  business  from  us.  We  do  not  care 
whether  it  operated  at  a  loss  or  at  a  profit.  The  ques¬ 
tion  is,  how  much  business  did  it  take  away  from  the  Ninth 
and  New  York  Avenue  place?  Not  whether  it  was  profit¬ 
able.  Suppose  it  had  to  cut  prices  so  it  would  be  practically 
giving  food  away,  in  order  to  get  customers  in  there  that 
it  had  taken  from  us,  and  as  a  result  it  had  gone  bankrupt. 

The  Auditor.  That  mav  be  true:  but  would  thev  not 
have  a  right  to  show  an  analysis  here  of  your  testimony? 

Mr.  Marshall.  I  do  not  see  what  it  has  to  do  with  our 
testimony.  We  have  shown  what  business  we  did  before 
and  after  the  place  was  opened.  I  say,  again,  that  if 
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they  operated  at  a  loss  every  day  after  they  opened  it  in 
violation  of  their  covenant,  and  still  took  business  away 
from  us,  the  fact  that  they  lost  money  doing  it  is  of  no 
consequence. 

The  Auditor.  I  think  they  have  the  right  to  show  here 
the  extent  of  the  sales,  the  extent  of  the  business. 

Mr.  Marshall.  We  do  not  object  to  that.  They  have 
already  got  in  one  period. 

394  The  Auditor  (after  informal  discussion).  I  agree 
with  the  proposition  that  if  there  was  a  business 
that  was  conducted  in  violation  of  an  agreement,  as  Judge 
Bailey  has  held  that  it  was,  and  that  as  a  result  of  the 
operation  of  that  business  the  plaintiff  lost  customers  and 
profits  which  he  otherwise  would  have  had,  he  is  entitled 
to  recover  regardless  of  whether  the  Counter  Lunch  made 
profits  or  sustained  losses.  That  proposition  seems  to  me 
to  be  sound. 

Mr.  Marshall.  We  certainly  do  not  accede  to  the  propo¬ 
sition  that  a  man  can  violate  a  covenant  with  another,  di¬ 
vert  his  business,  and  cause  him  to  take  in  less  money  at 
his  cash  register,  and  then  say,  “Unless  you  can  prove 
that  that  business  would  have  netted  you  a  profit,  you  are 
not  entitled  to  any  damage.  It  is  true,  if  you  had  gotten 
that  business,  it  would  have  aided  you  in  minimizing  your 
losses.  You  would  have  had  that  much  more  money  to 
carry  your  place  with.” 

The  Auditor.  That  is  a  question  that  we  are  going  to 
consider  on  the  authorities,  the  question  of  net. 

Mr.  Libby.  I  understand  that  is  an  open  question. 

The  Auditor.  That  is  an  open  question. 

Mr.  Libby.  We  are  going  to  submit  authorities  on  it. 

The  Auditor.  Off  the  record. 

(At  this  point  followed  discussion  which  the  Reporter 
was  directed  not  to  record,  at  the  conclusion  of  which  the 
hearing  was  resumed  as  follows:) 


Mr.  Burton.  Mr.  Auditor,  I  should  like  to  suggest  this 
view  with  reference  to  our  objection  to  the  profit  or  loss 
which  the  Counter  may  have  sustained.  It  is  quite  pos¬ 
sible  that  a  person  having  any  number  of  restau- 
395  rants  or  any  number  of  businesses  might  be  willing 
to  take  a  loss  on  some  particular  store  or  business 
in  order  to  do  away  with  competition.  Suppose  he  goes 
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into  a  locality  in  order  to  get  rid  of  competition  there,  and 
cuts  his  prices  and  gets  rid  of  the  competition.  Would 
not  the  store  that  was  closed  as  a  result  thereof,  if  the 
prices  were  cut  in  violation  of  a  covenant,  be  able  to  show 
the  money  that  it  had  lost,  even  though  the  other  place 
was  not  making  a  profit?  That  is  our  situation  here.  It 
does  not  make  any  difference  whether  the  Counter  made 
money  or  lost  money. 

The  Auditor.  We  are  going  to  consider  that  question 
later.  I  want  to  see  some  authorities  on  that,  showing  that 
the  measure  of  damages  is  the  net  loss  sustained. 

Mr.  Libby.  I  did  not  mean  to  say  to  your  Honor  this 
morning  that  we  had  all  of  our  authorities,  but  I  said  we 
had  the  authorities  on  the  question  of  net  and  gross  prof¬ 
its  as  applied  to  damages  in  cases  of  this  kind,  but,  of 
course,  we  will  have  other  authorities  on  this  point  your 
Honor  just  raised.  We  are  prepared  to  give  you  those 
authorities  tomorrow,  but  Mr.  Marshall  was  not  ready 
himself. 

The  Auditor.  I  am  disposed  to  overrule  your  objection, 
Mr.  Marshall. 

Mr.  Marshall.  I  ask  an  exception. 

The  Auditor.  Yes. 

By  Mr.  Libby: 

Q.  Will  you  state  from  your  summary  the  operating  ex¬ 
pense  of  the  period  between  December  9,  1933,  and  De¬ 
cember  31,  1934? 

Mr.  Burton.  That  we  object  to. 

Mr.  Libby.  I  take  it  you  object  to  all  these  ques¬ 
tions  ? 

396  Mr.  Williams.  Let  it  be  understood — 

Mr.  Libby.  There  is  an  objection  to  all  these 
questions. 

Mr.  Burton.  We  note  an  exception. 

The  Witness.  $37,411.57. 

By  Mr.  Libby: 

Q.  And  the  net  profit  or  loss?  A.  Loss,  $2,118.33. 

Q.  Take  the  period  from  January  1,  1935,  to  December 
31,  1935.  What  was  the  gross  business?  A.  $36,975.12. 

Q.  The  operating  expense?  A.  $38,614.69. 
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Q.  The  profit  or  loss  ?  A.  Loss,  $1,642.57. 

Q.  Take  the  period  from  January  1,  1936,  to  May  19, 
1936,  and  give  us  the  operating  expense.  A.  You  mean 
gross  receipts  ? 

Q.  Gross  receipts.  A.  $12,556.49. 

Q.  The  operating  expense?  A.  $13,923.4S;  net  loss,  $1,- 
366.99. 

Q.  Now,  give  us  the  totals  for  the  whole  29  months  that 
the  Counter  Lunch  was  operated.  A.  Gross  receipts,  $84,- 
825.35;  total  expenses,  $90,052.74;  net  loss,  $5,127.39. 

By  Mr.  Williams : 

Q.  When  you  say  “total  expense”,  do  you  mean  to  in¬ 
clude  anything  in  that  total  expense  except  operating  ex¬ 
penses?  A.  Sir? 

397  Q.  What  do  you  include  in  the  total  expense,  ex¬ 
cept  operating  expenses?  A.  Miscellaneous  items, 
such  as  maybe  a  beer  license. 

Q.  So,  you  did  not  include  the  cost  of  opening  up  the 
place,  in  the  way  of  equipment,  or  anything  of  that  sort  ? 
A.  I  could  not  understand  you. 

Q.  Do  you,  or  not,  include  in  the  total  expense  anything 
that  was  paid  for  getting  equipment,  and  so  forth,  and  op¬ 
ening  up  the  place?  A.  No.  This  is  all  the  expenses  that 
were  incurred  after  the  opening  of  the  place. 

Q.  Is  it,  or  not,  confined  to  operating  expenses  in  the 
board  sense  of  that  word?  A.  Operating  expenses? 

By  Mr.  Libby: 

Q.  Mr.  Dilli,  what  type  of  restaurant  did  you  operate 
at  the  Counter?  A.  It  was  a  small  place  with  a  seating 
capacity  of  about  32,  and  it  sold  principally  sandwiches, 
soups,  and  what  might  be  termed  the  lighter  grade  of 
foodstuffs. 

Q.  Now,  as  to  the  tobacco  sold?  A.  We  only  had  a  ma¬ 
chine  in  there,  and  that  machine  only  operated  by  insert¬ 
ing  coins,  10  cents  and  5  cents,  and  that  would  produce  a 
package  of  cigarettes.  No  cigars,  smoking  tobacco,  chew¬ 
ing  tobacco,  or  anything  other  than  cigarettes. 

Q.  Did  you  ascertain  from  the  books  the  average  size  of 
the  checks  of  the  Counter  Lunch  during  the  period  in  ques¬ 
tion?  A.  Yes. 
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Q.  Will  you  state  what  that  was? 

398  Mr.  Marshall.  We  object  to  this,  on  the  same 
ground.  We  do  not  care  anything  about  what  their 

average  checks  were. 

Mr.  Williams.  Certainly  the  plaintiff  submitted  evi¬ 
dence  of  his  opinion,  at  least,  of  what  his  average  check 
was.  I  do  not  know  that  it  was  based  upon  calculations, 
as  this  probably  was,  but  his  opinion  was  from  25  to  28 
cents. 

The  Auditor.  I  think  that  is  true. 

Mr.  Marshall.  What  does  that  prove  about  the  Counter 
Lunch  average  checks,  and  what  difference  does  it  make? 

Mr.  Libby.  Two  things:  One  thing,  it  will  prove  the 
nature  of  the  business  they  did.  Instead  of  doing  a  heavy 
business  they  did  a  light  business.  A  sandwich  check  will 
certainly  not  run  as  high  as  a  full-course  dinner.  That 
is  one  purpose. 

Mr.  Marshall.  You  do  not  give  many  full-course  din¬ 
ners  for  25  to  28  cents. 

Mr.  Libby.  No;  but  there  are  50-cent  checks  in  there, 
sometimes,  or  40-cent  checks.  I  do  not  know  what  the 
top  was. 

Mr.  Marshall.  I  have  not  been  able  to  see  yet  what 
difference  it  makes  whether  Panagopoulos  sold  a  full- 
course  dinner  in  his  place  or  whether  he  did  not.  The 
testimony  is  clear  from  every  witness  who  has  been  on 
the  stand  that  Panagopoulos  sold  in  his  place  everything 
that  was  sold  in  the  Counter  Lunch.  Apparently  he  sold 
some  more  things  that  were  not  sold  in  the  Counter  Lunch, 
or  perhaps  he  did.  Assume  that  he  did.  What  of  it? 

If  they  cut  into  any  part  of  his  business,  it  was  not  nec¬ 
essary  that  they  should  cut  into  all  of  it,  but  if  they  sold 
sandwiches  which  he  would  have  sold,  had  the  Coun- 

399  ter  Lunch  not  been  opened,  or  hotcakes,  or  any¬ 
thing  else,  he  was  damaged  thereby;  and  the  fact 

that  he  sold  something — if  it  be  true — that  the  Counter 
Lunch  did  not,  that  is  to  say,  what  they  have  called  a 
heavy  meal,  is  neither  here  nor  there.  We  do  not  claim 
that  they  took  all  his  business  away  from  him,  and 
never  have  made  that  claim,  but,  if  they  took  any  part  of 
it,  if  they  sold  a  sandwich  there  that  he  otherwise  would 
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have  sold  in  his  place,  he  was  damaged  that  much  by  the 
breach  of  that  covenant. 

Mr.  Libby.  The  burden  of  proof  is  on  you  to  show  that 
we  did  take  any  business  away. 

Mr.  Marshall.  I  am  not  so  sure  of  that,  if  a  man  makes 
a  covenant  and  deliberately  violates  it. 

Mr.  Libby.  That  is  just  your  idea.  You  put  your  hand 
up  in  the  air  and  say  $40,000,  and  offer  no  proof  of  it. 

Mr.  Marshall.  I  have  not  put  my  hand  up  yet. 

Mr.  Libbv.  You  had  one  taxi  driver  come  in  here  and 
* 

testify  that  he  went  over  there. 

Mr.  Marshall.  We  are  not  arguing  the  case  on  the 
merits.  I  am  making  an  objection  to  evidence  on  the  ground 
of  its  immateriality. 

The  Auditor.  I  will  overrule  the  objection. 

Mr.  Marshall.  Exception. 

By  Mr.  Libby: 

Q.  Will  you  state  what  the  average  amount  of  the  checks 
■was,  as  shown  by  the  books?  A.  The  average  amount  of 
the  checks,  over  the  period  from  December  to  July,  would 
range  between  15  and  18  cents. 

Q.  Did  you  figure  it  out  exactly?  A.  In  some  in- 
400  stances  I  have  and  in  some  instances  I  have  not.  It 
cannot  be  figured  exactly. 

Q.  Could  you  figure  it  for  the  full  period?  A.  I  could 
come  pretty  close.  That  is  to  say,  it  would  require  quite 
a  bit  of  figuring,  going  back  and  taking  all  the  figures  and 
adding  them  up,  and  making  certain  calculations. 

Q.  But  the  figure  of  15  to  18  cents  is  correct?  A.  That 
is  the  best  of  my  recollection,  yes  sir. 

Mr.  Marshall.  Mr.  Burton  would  like  to  suspend  at  this 
time,  if  your  Honor  please,  with  your  permission,  in  order 
that  he  may  meet  his  engagement  at  the  bank. 

The  Auditor.  Very  well.  We  will  recess  until  two 
o’clock. 


(Thereupon,  at  12:20  p.  m.  a  recess  was  taken  until 
2  p.  m.) 


After  Recess 


The  hearing  was  resumed  at  the  expiration  of  the  re¬ 
cess  at  2  p.  m. 


GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOUDOS,  ET  AL.  325 

Thereupon  Carl  W.  Dilli,  the  witness  on  the  stand  at 
the  time  of  the  taking  of  the  recess,  resumed  the  stand 
and  testified  further  as  follows: 

Direct  examination  (resumed) 

By  Mr.  Libby: 

Q.  Mr.  Dilli,  while  the  Counter  operated  who  fixed  the 
prices  charged  for  food  sold  there?  A.  The  manager. 

Q.  Under  whose  direction?  A.  Mine. 

Q.  How  were  those  prices  fixed?  A.  Well,  they 

401  were  not  fixed  with  relation  to  any  particular  cir¬ 
cumstance,  but  rather  with  a  view  to  making  some 

money  on  whatever  might  have  been  sold. 

Q.  What  consideration,  if  any,  was  given,  in  fixing  those 
prices,  to  the  prices  charged  by  neighboring  restaurants? 
A.  Very  little,  if  any. 

Q.  Did  you,  or  did  the  Counter  Lunch,  sell  meal  tickets? 
A.  Yes,  sir. 

Q.  What  other  restaurants  in  the,  neighborhood  also 
sold  them?  A.  Mr.  Goodacre  sold  meal  tickets,  and  the 
Western  Lunch  sold  meal  tickets. 

Q.  Where  was  Mr.  Goodacre ’s  place?  A.  933  Ninth. 

Q.  Did  the  Ninth  and  New  York  Avenue  sell  them?  A. 
I  don’t  know. 

Q.  In  reference  to  your  employment  with  the  Southern 
Railroad,  would  you  explain  your  duties  in  reference  to 
figures?  A.  Prior  to  the  time  and  subsequent  to  the  time 
that  I  was  made  commerce  agent,  which,  I  previously  ex¬ 
plained,  is  a  semi-official  position  there,  it  was  my  duty 
as  chief  clerk  for  a  number  of  years,  and  also  prior  to  the 
time  that  I  was  chief  clerk,  to  prepare  all  kinds  of  figures. 
Those  figures  would  bring  us  in  contact  with — 

Q.  In  what  department?  A.  In  the  traffic  department. 
Those  figures  would  bring  us  in  contact  with  operating 
ratios,  figuring  ton-mile  earnings,  car-mile  earnings,  and 
other  sundry  figures.  You  might  say  we  came  in  contact 
with  ’most  any  kind  of  figures. 

402  Q.  You  are  familiar  with  determining  ratios?  A. 
I  think  I  am,  yes,  sir. 

Q.  Have  you  studied  plaintiffs’  exhibits  A  and  B  in  evi¬ 
dence  here?  A.  I  have. 
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Q.  And  from  those  exhibits  have  you  figured  certain  per¬ 
centages?  A.  Yes,  sir. 

Q.  Have  you  that  statement  or  analysis  with  you?  A. 
Yes,  sir.  It  is  a  statement.  I  have  a  number  of  copies  of 
it  (producing  papers). 

Q.  Will  you  explain  this  summary,  if  it  is  a  summary,  of 
exhibits  A  and  B  ?  A.  It  is  a  reproduction  of  the  figures  as 
shown  in  plaintiffs’  exhibits  A  and  B.  It  shows,  with  the 
exception  of  some  additional  figures  that  I  have  inserted 
here, — 

Q.  Let  me  interrupt  there.  Plaintiffs’  exhibits  A  and  B 
were  changed,  as  to  the  last  items  on  them,  by  agreement 
between  Mr.  Burton  and  Mr.  Williams. 

Is  that  correct? 

Mr.  Burton.  Yes. 

Mr.  Libby.  So  that  the  figures  on  the  original  A  and  B 
are  not  the  same  now  as  to  the  last  item. 

Mr.  Burton.  As  to  certain  totals. 

Mr.  Libby.  But  the  last  item  on  one  of  the  exhibits  was 
changed  by  $2. 

Mr.  Burton.  That  is  right. 

By  Mr.  Libby: 

Q.  Now,  will  you  explain  the  statement?  A.  This 
403  exhibit  I  have  here  does  not  include  that  change. 

This  was  made  from  the  original. 

Q.  I  understand  that.  A.  The  exhibit  shows  the  sales  and 
expenses. 

Q.  That  is  what  was  in  the —  A.  Taken  from  exhibits  A 
and  B. 

Q.  That  is  identical  with  exhibits  A  and  B?  A.  Yes. 

Mr.  Marshall.  Is  that  identical  as  changed,  or  with  the 
original? 

The  Witness.  It  is  identical  with  the  original. 

Mr.  Marshall.  You  have  to  add  $100,000  to  both  of  them. 

Mr.  Williams.  Those  are  the  totals. 

Mr.  Libby.  This  does  not  show  any  totals  at  all. 

By  Mr.  Libby: 

Q.  Does  this  show  any  totals?  A.  No,  sir. 

Q.  You  can  testify  from  this  one,  then  (indicating). 

Mr.  Marshall.  What  does  it  show — just  the  receipts  and 
the  expenses? 
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By  Mr.  Libby: 

Q.  What  does  the  third  column  show? 

Mr.  Libby.  Perhaps,  if  I  give  your  Honor  a  copy,  you 
can  follow  it  better  (handing  a  paper  to  the  Auditor). 

By  Mr.  Libby : 

Q.  What  does  the  third  column  show?  A.  The  operating 
ratio. 

Q.  How  did  you  determine  the  operating  ratio?  A.  By 
dividing  the  amount  of  sales  into  the  expenses. 

404  Q.  That  would  be  the  correct  way  to  determine  it? 
A.  Yes. 

Q.  What  does  the  fourth  column  show?  A.  The  fourth 
column  shows  the  amount  of  increase  in  the  sales,  that  is  to 
say,  over  the  previous  month. 

Q.  Increase  in  what — dollars  or  percent?  A.  Dollars  and 
cents. 

Q.  What  does  the  fifth  column  show?  A.  That  would 
show  the  decrease  of  gross  sales  compared  with  the  previ¬ 
ous  month. 

Q.  So  that,  if  there  was  an  increase  in  one  month,  the 
“decrease”  column  would  be  blank?  A.  Yes. 

Q.  And,  if  there  was  a  decrease  in  a  particular  month, 
the  “increase”  column  would  be  blank?  A.  That  is  right. 

Q.  The  sixth  column  shows  what?  A.  That  shows  the  in¬ 
crease  in  expenses,  one  month  over  the  other. 

Q.  What  does  the  “decrease”  show?  A.  It  shows  the 
decrease. 

Q.  That  is  the  seventh  column?  A.  That  shows  the  de¬ 
crease  in  one  particular  month  under  the  previous  month. 

Q.  The  eighth  column  shows  what?  A.  That  shows  the 
net  profit,  if  any. 

Q.  And  the  ninth  and  last  column  shows  what?  A.  It 
shows  the  net  loss,  if  any. 

Q.  This  summary  shows  that  exhibits  A  and  B 

405  covered  what  period?  A.  October  18,  1932,  to  May 
1, 1936. 

Mr.  Marshall.  May  20th. 

The  Witness.  May  20th.  I  beg  your  pardon. 
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Bv  Mr.  Libbv: 

•  • 

Q.  A  certain  part  of  that  period  was  previous  to  the 
opening  of  the  Counter  Lunch,  was  it  not?  A.  That  is  right, 
sir. 

Q.  What  period  was  that  ?  A.  In  the  period  October  18, 
1932,  to  December  9,  1933. 

Q.  Which  is  practically  the  figures  above  the  first  line 
drawn;  is  that  right?  A.  Yes. 

Mr.  Williams.  All  except  the  last  figures. 

The  Witness.  All  except  the  last  figures. 

By  Mr.  Libby: 

Q.  The  last  row  of  figures?  A.  That  is  right. 

Q.  Referring  only  to  that  period  covered  by  exhibits  A 
and  B  previous  to  the  opening  of  the  Counter  Lunch,  will 
you  point  out  any  particular  months  in  which  the  Ninth  and 
New  York  Avenue  did  a  larger  business  than  the  previous 
month,  and  still  showed  less  profit?  A.  I  don’t  understand 
the  question — showed  less  profit?  Yes.  In  February,  1933, 
the  gross  sales  were  $5,645.70.  The  expenses  were  $4,635.95 ; 
the  operating  ratio  82.1  percent.  The  profit  for  that  par¬ 
ticular  month  would  have  been  17.9  percent. 

In  March  of  1933  the  sales  were  $6,774.34. 

406  Q.  What  is  the  increase  in  sales?  A.  I  will  have 
to  figure  it. 

Q.  Isn’t  that  in  the  fourth  column?  A.  Yes.  I  beg  your 
pardon.  The  increase  in  sales,  March  over  February,  was 
$1,128.64.  The  net  profit  for  that  month  was  20  percent,  or 
an  increase  of  2.1  percent  over  the  previous  month. 

Q.  What  was  the  increased  profit  on  the  increased  sales 
of  $1,128.64?  A.  2.1  percent. 

Q.  So  that,  doing  an  increased  business  in  excess  of 
$1,100,  the  excess  profit  was  2.1  percent?  A.  Yes,  sir. 

Q.  Can  you  show  any  other  similar  months?  A.  In  Jan¬ 
uary,  1933,  the  sales  were  $6,057.99.  In  May  of  1933  the 
sales  were  $7,049.96. 

Q.  That  was  an  increase  over  January  of  what?  A.  That 
was  an  increase,  May  over  January,  of  $991.97.  In  that 
illustration  the  net  profit  in  January  was  14.6  percent  and 
in  May  13.8  percent.  In  other  words,  the  profit  on  an  in¬ 
creased  amount  of  business  of  $991.97  was  actually  .8  per¬ 
cent  less  than  in  January,  1933. 
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Q.  Have  you  any  other  illustration  from  that  analysis? 
A.  There  may  be  more  in  there.  I  do  not  see  any  right  at 
the  moment,  though. 

Q.  Let  me  see  if  I  cannot  direct  your  attention  to  some. 
How  about  the  month  of  April?  Have  you  or  have  you 
not  figured  these  out  beforehand,  or  does  this  synopsis  or 
analysis  permit  anyone  to  figure  it?  A.  Anyone 

407  can  figure  it  out.  It  is  a  simple  method  of  division. 

Q.  Assuming,  Mr.  Dilli,  that  it  has  been  testified 
heretofore  by  the  plaintiff — 

Mr.  Marshall.  I  object. 

By  Mr.  Libby : 

Q.  (Continuing) — that  on  an  increase  of  business — 

Mr.  Marshall.  I  object. 

By  Mr.  Libby: 

Q.  (continuing) — of  $1,200  a  month — 

Wait  until  I  finish  the  question,  and  then  you  can  object. 
Mr.  Marshall.  I  have  already  objected. 

By  Mr.  Libby: 

Q.  (continuing)  — of  $1,200  a  month,  that  is,  an  excess 
business  of  $1,200  a  month,  he  would  have  derived  a  profit 
of  30  percent  net,  and  that  his  own  figures  show  that  in  a 
comparable  month  his  net  increase  would  be  2.1  percent.  Is 
that  correct? 

Mr.  Marshall.  One  minute.  I  object  to  the  question.  As¬ 
suming  that  the  plaintiff  testified  to  something,  and  assum¬ 
ing  that  something  else  contradicts  him,  is  he  contradicted? 
That  is  what  the  question  amounts  to. 

The  Auditor.  You  mean  according  to  this  statement? 
Mr.  Libby.  Yes;  but  he  has  taken  that  from  their  state¬ 
ment.  I  say  his  own  figures  show  it.  The  testimony  here 
is  that  through  the  operations  of  the  Counter  Lunch  they 
lost  from  $1,000  to  $1,200  a  month. 

The  Auditor.  According  to  this  statement. 

Mr.  Libby.  No;  according  to  the  testimony  of  the 

408  plaintiff,  they  lost  a  gross  business  of  $1,000  to 
$1,200  a  month,  and  that  increased  business  would 

have  returned  a  net  profit  of  30  percent.  That  is  the  testi¬ 
mony  in  this  case. 
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Now,  I  asked  Mr.  Dilli  whether,  from  the  figures  of  ex¬ 
hibits  A  and  B,  where  an  increase  of  business  of  $1, 100-odd 
was  shown  between  one  month  and  a  succeeding  month,  the 
net  profit  shown  on  that  increase  of  business,  instead  of 
being  30  per  cent,  was  2.1  percent.  The  figures  in  exhibits 
A  and  B  show  exactly  what  the  plaintiff  maintains  would 
be  the  increase  of  business  he  would  have  done  had  the 
Counter  Lunch  not  opened. 

The  Auditor.  Mr.  Marshall,  I  understand,  is  objecting  to 
the  form  of  the  question. 

Mr.  Marshall.  I  object  to  the  form  of  it,  and  I  object  to 
the  question  because — 

Mr.  Libby.  No;  I  said,  assuming  that  he  had  so  testified. 

The  Auditor.  Was  that  the  way  you  had  it? 

Mr.  Libby.  Read  the  question,  Mr.  Reporter. 

Mr.  Marshall.  Assuming  that  he  had  testified?  He  can 
assume  the  facts. 

Mr.  Libby.  Wait  a  minute. 

Mr.  Marshall.  I  want  to  state  my  objection. 

Mr.  Libby.  The  Auditor  has  asked  me  whether  I  stated 
that  question  as  assuming  that  he  had  testified.  I  say  I  did. 
I  asked  the  Reporter  to  read  it. 

Mr.  Marshall.  I  say  you  did,  too.  You  said,  assuming 
that  the  plaintiff  has  testified,  and  so  forth.  It  is  objec¬ 
ted  to. 

Mr.  Libby.  All  right.  I  first  wanted  to  answer  the 
409  Auditor’s  question. 

Mr.  Marshall.  Furthermore,  it  is  additionally  ob¬ 
jectionable  because  anybody  on  the  face  of  the  earth  can 
draw  the  conclusion  from  the  testimony  that  is  now  before 
the  Auditor.  If  it  be  a  fact  that  the  plaintiff  testified  to 
this,  that,  and  the  other,  and  if  it  be  a  fact  that  in  this  par¬ 
ticular  month  the  mathematics  work  out  as  Mr.  Dilli  says 
they  work  out,  they  are  the  facts.  Why  ask  a  question 
about  it  ?  That  is  all  it  amounts  to. 

Mr.  Libby.  I  am  asking  him  about  his  analysis. 

Mr.  Marshall.  He  has  analyzed  it.  Now  you  say,  “If  it 
is  true  that  your  analysis  is  correct,  is  it  true  that  your 
analysis  is  correct?”  That  is  about  what  it  amounts  to. 
When  he  makes  his  analysis  and  states  his  facts  and  figures, 
anybody  can  draw  the  inference  from  them,  if  he  is  correct 
about  it.  You  can  draw  the  inference  from  them.  Why 
ask  him  about  it? 
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It  is  like  saying,  “Here  is  two  and  here  is  two.  You  have 
added  those  up  to  four.  So,  Mr.  Dilli,  what  does  this 
amount  to?” 

Mr.  Libby.  If  his  Honor  overrules  the  objection  or  sus¬ 
tains  the  objection,  I  simply  abide  by  the  decision. 

The  Auditor.  He  has  stated  the  facts. 

Mr.  Libby.  Yes,  sir. 

The  Auditor.  The  conclusion  can  be  drawn. 

Mr.  Libby.  The  conclusion  can  be  drawn  by  him  far  bet¬ 
ter  than  by  you  or  by  me,  because  we  are  not  familiar  with 
this.  It  would  be  difficult  for  me  to  reach  the  same  conclu¬ 
sion  that  Mr.  Dilli  has  reached  here,  because  you  have 
410  to  do  some  figuring. 

The  Auditor.  I  will  have  to  verify  his  conclusion. 

Mr.  Libby.  Yes,  sir. 

Mr.  Marshall.  You  will  have  to  do  the  work  all  over 
again,  anyhow. 

The  Auditor.  And,  if  I  do  not  satisfy  myself  that  it  is 
correct,  I  will  not  follow  it. 

Mr.  Libby.  I  will  withdraw  the  question.  I  think  he  has 
answered  it,  anyway. 

Mr.  Marshall.  If  he  has,  I  move  to  strike  it  out. 

Mr.  Libby.  Here  is  a  comparable  situation  to  that  which 
the  plaintiff  claims  is  his  measure  of  damages  here,  or  one 
of  the  claims.  They  have  made  so  many  that  I  do  not  know 
which  one  it  is.  At  one  time  it  is  gross  and  at  another  time 
it  is  net.  He  said  he  would  have  made,  on  $1,000  to  $1,200 
increased  business,  30  percent  net.  These  figures  show  that 
in  exactly  that  range  between  $1,000  and  $1,200  he  would 
have  made  2.1  percent. 

Mr.  Marshall.  If  the  figures  show  it,  they  show  it.  Why 
ask  him  about  it?  They  either  show  it  or  they  do  not. 

Mr.  Libby.  I  offer  this  analysis  in  evidence. 

Mr.  Marshall.  Let  us  ask  a  few  questions  about  it  first. 

Mr.  Libby.  Why  ask  him  any  questions?  He  is  my  wit¬ 
ness.  You  can  ask  him  all  the  questions  you  want  to  on 
cross  examination. 

Mr.  Marshall.  I  object  to  your  offering  it  in  evidence 
until  I  have  the  right  to  ask  some  questions  on  cross  exam¬ 
ination  to  see  'whether  or  not  it  is  admissible. 

Mr.  Libby.  You  have  not  any  right  to  ask — 


332  GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOTJLOS,  ET  aL. 

411  Mr.  Marshall.  You  have  a  right  to  inquire,  when 
an  exhibit  is  offered,  into  its  admissibility.  You  have 

a  right  to  cross  examine  about  it. 

Mr.  Libby.  You  have  stated  more  propositions  on  the 
rules  of  evidence  that  have  no  support  of  fact — 

Mr.  Marshall.  You  know  less  about  the  rules  of  evidence 
than  almost  anybody  I  ever  encountered. 

Mr.  Libby.  I  offer  this  synopsis  in  evidence. 

Mr.  Marshall.  I  object,  and  ask  the  privilege  of  asking  a 
few  questions  on  cross  examination  before  it  is  admitted. 

The  Auditor.  Pending  ruling  on  the  offer,  Mr.  Marshall 
will  first  be  given  an  opportunity  to  cross  examine  about  it. 

Mr.  Marshall.  That  is  all  I  ask. 

Mr.  Libby.  I  do  not  understand  that  that  is  the  rule. 
The  Court  rules  that  when  evidence  is  offered — 

Mr.  Marshall.  Then  on  cross  examination  he  might  have 
to  reverse  himself. 

Mr.  Libby.  If  your  Honor  wants  to  strike  it  out  after 
you  have  heard  the  cross  examination — 

The  Auditor.  What  is  the  use  of  letting  it  in  subject  to 
being  stricken  out?  If  Mr.  Marshall  wants  to  interrogate 
the  witness  about  it,  why  not  let  him  do  it,  before  it  is  for¬ 
mally  received  in  evidence? 

Mr.  Libby.  All  right.  Go  ahead  and  inquire,  if  that  is 
the  way  your  Honor  wants  to  do  it. 

Preliminary  Questions  on  Cross  Examination 

By  Mr.  Marshall : 

Q.  Mr.  Dilli,  in  making  your  calculations  in  con- 

412  nection  with  this  analysis  about  which  you  have  tes¬ 
tified,  you  have  here  an  item  of  expenses.  Those  ex¬ 
penses,  of  course,  you  could  not  break  down  very  well,  could 
you,  or  you  did  not  break  down?  A.  I  could  not. 

Q.  It  might  well  happen,  might  it  not,  that  in  a  given 
month  the  proprietor  of  a  restaurant  may  lay  in  a  stock  of 
goods  because  he  has  an  opportunity  to  get  them  at  a  bar¬ 
gain,  and  that  stock  of  goods  will  be  put  away  by  him  and 
used  from  time  to  time  throughout  the  year.  That  expense 
will  all  come  in  one  month,  but  the  goods  will  be  used  up  in 
other  months.  That  is  so,  is  it  not?  A.  I  think  it  is  pos¬ 
sible  that  a  person  might  stock  up,  but  not  very  probable  to 
any  great  extent. 
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Q.  You  do  not  think  it  is  a  probable  thing?  A.  No,  I  do 
not ;  not  when  they  can  buy  a  lot  of  material  any  time  they 
want  to.  It  is  not  a  question  of  a  lunch  room  buying  a 
quantity  of  food,  as  you  w’ould  in  expectation  of  prices  go¬ 
ing  up,  as  in  other  commodities. 

Q.  You  were  connected  with  Mr.  Goodacre  in  the  opera¬ 
tion  of  his  lunchrooms,  were  you  not?  A.  Well,  only  in  a 
minor  capacity.  I  was  not  connected  with  the  actual  oper¬ 
ating  of  the  lunchrooms.  I  worked  for  Mr.  Goodacre  at 
one  time. 

Q.  You  testified  at  the  trial  of  this  case  that  you  acquired 
a  knowledge  of  the  operation  of  the  lunchroom  business 
while  in  the  employ  of  Mr.  Goodacre,  and  as  an  inspector 
of  the  various  lunchrooms  operated  by  him,  did  you  not? 
A.  If  I  recall  my  testimony  in  the  previous  case,  I  testified 
to  the  fact  that  I  acquired  my  experience  partly  by 
413  first  collecting  the  moneys  for  Mr.  Goodacre  in  the 
a.  m.  Subsequent  to  that  time,  the  time  came  when 
Mr.  Goodacre  was  held  up,  and  then  he  decided  that  it  was 
dangerous  for  me  to  do  that  kind  of  work,  and  he  made  me 
a  night  inspector.  I  think  I  testified  in  the  previous  case 
that  I  had  been  superintendent  of  a  lunchroom  at  1001  D 
Street  for  some  time.  I  think  I  testified  that  is  where  I  got 
my  experience. 

Q.  Didn’t  you  testify  in  the  trial  that  as  inspector  for 
Mr.  Goodacre  you  acquired  a  knowledge  of  the  lunchroom 
business?  Did  you  or  did  you  not?  A.  To  the  best  of  my 
recollection,  I  did;  yes,  sir. 

Q.  And,  of  course,  that  was  so,  wasn’t  it?  A.  Of  course 
what? 

Q.  That  is  true,  of  course?  A.  Yes. 

Mr.  Libby.  Now,  if  your  Honor  please, — 

Mr.  Marshall.  Just  wait  a  minute. 

Mr.  Libby.  I  have  not  finished  with  this  witness.  He  is 
supposed  to  ask  only  about  the  admissibility  of  this  analy¬ 
sis  which  I  have  offered  in  evidence. 

Mr.  Marshall.  I  have  another  question  to  ask,  and  then 
I  think  I  am  through,  if  I  can  get  an  answer  to  it. 

By  Mr.  Marshall: 

Q.  It  is  a  fact,  is  it  not,  and  known  to  you  to  be  a  fact, 
from  your  association  with  Mr.  Goodacre  in  the  matter  of 
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the  conduct  of  his  lunchrooms,  that  he  frequently  made 
purchases  of  supplies  for  his  lunchrooms  because  he  could 
buy  them  cheap? 

Mr.  Libby.  I  object  to  the  question — “Is  it  not  a 

414  known  fact” — 

Mr.  Marshall.  I  asked  if  it  was  not  known  to  him. 

Mr.  Libby.  That  question  is  not  pertinent. 

Mr.  Marshall.  Of  course,  it  is.  The  question  here  is 
whether  or  not,  as  I  asked  him,  a  man  could  not  buy  in  one 
month  a  supply  which  would  last  for  several  months,  which 
would  mean,  of  course,  an  outlay  in  that  month  from  his 
receipts  which  would  be  greater  in  that  particular  month 
than  in  some  other  month  or  months.  His  answer  was  that 
that  was  possible  but  improbable.  That  is  the  substance 
of  it.  I  want  to  show  that  he  knows  that  it  was  a  probable 
thing,  from  his  connection  with  Mr.  Goodacre  in  the  opera¬ 
tion  of  the  restaurants,  because  Goodacre  did  it  all  the 
time,  so  he  has  testified. 

Mr.  Libby.  You  say,  “Isn’t  it  a  known  fact?”  Known 
bv  whom  ? 

Mr.  Marshall.  Is  it  known  to  him?  I  did  not  say  “a 
known  fact”.  I  asked  him  if  it  was  not  known  to  him  to  be 
a  fact — to  the  witness  on  the  stand. 

Mr.  Libby.  The  same  objection  stands. 

The  Auditor.  Objection  overruled. 

Mr.  Libby.  Exception. 

By  Mr.  Marshall : 

Q.  Will  you  answer  the  question,  Mr.  Dilli,  if  you  have 
not  forgotten  it?  A.  If  you  will  have  it  read  I  will  attempt 
to  answer  it. 

Q.  Perhaps  I  can  restate  it  quicker  than  he  can  read  it. 

Mr.  Libby.  I  would  like  to  have  it  re-read. 

Mr.  Marshall.  I  would  like  to  have  the  privilege  of  re¬ 
stating  it  if  I  want  to,  but  go  ahead  and  read  it,  if 

415  you  want  to  delay  it  a  little. 

(The  Reporter  read  the  pending  question.) 

Mr.  Marshall.  I  will  amend  that  question  by  adding: 

By  Mr.  Marshall: 

Q.  (continuing) — and  that  he  made  quantity  purchases 
because  of  the  cheapness  of  the  articles,  and  kept  them  on 
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hand  until  he  had  occasion  to  use  them?  A.  I  cannot  an¬ 
swer  as  to  how  large  the  quantity  would  be. 

Q.  I  didn’t  ask  you  how  large  it  was.  I  asked  you  if  it 
was  not  a  fact,  known  to  you,  that  he  did  that.  A.  What  do 
you  call  a  quantity — three  sacks  of  potatoes,  or  100  sacks  of 
potatoes  ? 

Q.  From  your  connection  with  the  operation  of  his  lunch 
rooms  do  you  not  know  what  a  quantity  was?  A.  A  quan¬ 
tity  could  be — 

Q.  I  mean  more  than  was  necessary  for  use  in  a  single 
day,  or  single  week.  A.  If  you  ask  me  as  to  a  single  day, 
or  probably  two  days,  I  would  say  that  I  do  not  know  of  any 
case  where  Mr.  Goodacre  would  buy  more  than  enough  to 
last  probably  over  two  or  three  days. 

Q.  You  were  present  in  Court  when  he  testified,  were  you 
not,  in  the  other  trial?  A.  I  think  so. 

Q.  You  heard  him  testify  to  those  purchases  he  made? 
A.  I  heard  him  testify  that  he  made  purchases,  that  he 
could  buy  cheaper  by  buying  in  quantities,  but  to  the  best 
of  my  recollection  he  did  not  state  what  the  quantities 
were 

416  Q.  I  didn’t  ask  you  what  the  quantities  were, 
either. 

All  right,  That  is  all. 

Suppose  this  thing  is  admissible. 

The  Auditor.  I  think  so.  That  will  be  admitted  in 
evidence. 

Mr.  Libby.  I  will  offer  it. 

(Analysis  of  plaintiffs’  exhibits  A  and  B  was  marked 
Defendants’  Exhibit  10  and  received  in  evidence.) 

Direct  examination  (resumed) 

By  Mr.  Libby: 

Q.  Mr.  Dilli,  have  you  examined  the  books  of  Mr.  Pana- 
gopoulos  which  are  in  evidence  here?  A.  Yes,  sir. 

Q.  With  whom  did  you  examine  those  books?  A.  With 
Mr.  Williams. 

Q.  Wrere  you  able,  from  an  examination  of  those  books, 
to  break  down  the  item  which  you  carry  in  your  analysis 
under  the  heading  of  “expense”?  A.  No,  sir. 

Q.  Did  those  books  show —  A.  Let  me  understand  you. 
As  I  understand,  this  column  that  the  plaintiffs  have 
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marked  “expenses’'  includes  their  food  cost  and,  accord¬ 
ing  to  that  book,  probably  includes  the  items  of  gas,  elec¬ 
tricity,  napkins,  and  other  of  those  particular  items  that 
are  itemized  in  that  book.  But,  as  I  recollect,  there  is  one 
column  that  reads  “paid  out”.  Of  course,  it  is  very  plain 
in  the  books  that  there  are  certain  specific  items  there 
marked  as  “napkins”  and  “broken  dishes”,  as  I  recall  it, 
and  certain  other  items,  but  this  so-called  item 
417  “paid  out” — there  is  no  way  I  could  analyze  from 
the  book  what  that  represents. 

Mr.  Libby.  Is  that  book  here  ?  It  is  in  evidence. 

Mr.  Marshall.  You  left  it  here.  I  do  not  know  where 
it  is  now. 

The  Witness.  It  is  in  the  Auditor’s  office,  is  it  not? 

Mr.  Libby.  I  do  not  know. 

The  Auditor.  I  think  that  is  in  the  office. 


By  Mr.  Libby : 

Q.  Could  you  testify  from  the  book  if  you  had  the  book 
before  you?  A.  I  think  so. 

(At  this  point  a  brief  recess  was  taken,  at  the  conclu¬ 
sion  of  which  the  hearing  was  resumed  as  follows:) 

By  Mr.  Libby: 

Q.  I  think  my  question  was  whether  or  not,  from  the  ex¬ 
pense  column,  as  shown  by  the  book  of  account  of  Mr. 
Panagopoulos  in  evidence,  you  could  break  down  the  same 
into  particular  items.  A.  I  do  not  see  any  such  column 
here,  marked  “expense.”  There  is  a  column  here  marked 
“total  cash  paid  out”. 

Q.  Let  me  change  the  question.  From  the  column  of  ex¬ 
penses  in  plaintiffs’  exhibits  A  and  B,  can  you,  by  refer¬ 
ence  to  the  book  of  account  in  evidence,  break  that  column 
down?  A.  You  could  break  it  down,  I  presume,  by  what 
they  have  taken  here  and  added  together,  these  particular 
items  here,  which  I  presume  would  be  the  total  cash  paid 
out,  or,  raher,  I  presume — Let  us  see. 

I  presume  that  their  figures  represent  what  the 
418  book  indicates  as  merchandise,  wages,  general  ex¬ 
penses,  laundry — I  do  not  know  what  that  (indicat¬ 
ing)  is ;  there  is  an  item  of  $2.50  on  this  page. 


i 
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Mr.  Marshall.  There  is  something  up  there,  but  I  cannot 
read  it. 

The  Witness.  I  cannot  see  what  it  is. 

Mr.  Marshall.  Mr.  Panagopoulos  can  tell  you  what  it 
is,  if  you  want  to  know. 

The  Witness.  No. 

Mr.  Libby.  “Trucking”,  is  it  not? 

Mr.  Marshall.  I  thought  you  were  trying  to  find  out. 

The  Witness.  I  think  that  is  “trash”. 

Here  is  another  item  over  here  of  $4.  It  appears  from 
this  book  that  they  have  separated  it  into  certain  items. 
Under  the  merchandise  column,  that  apparently  includes 
certain  items  that  they  would  have  us  believe  represent  the 
cost  of  food,  but  there  is  no  way  of  telling  where  that  food 
came  from,  who  it  was  purchased  from,  or  what  the  in¬ 
dividual  amounts  were. 

By  Mr.  Libby: 

Q.  Is  there  any  food  cost  shown  on  that  book  specifi¬ 
cally?  A.  No,  sir. 

Q.  Take  any  month — let  me  ask  you  about  the  month  of 
September,  1933.  From  that  book  in  evidence  can  you 
break  down  the  expense  of  $5,926.58  shown  by  plaintiffs  * 
exhibit  A  or  B?  You  have  it  before  you  now — September, 
1933.  A.  What  is  the  figure,  now? 

Q.  $5,926.58.  A.  Let  me  just  check  this. 

419  Q.  This  (indicating),  I  take  it,  is  copied  from  ex¬ 
hibits  A  and  B.  A.  That  figure — 

Q.  Does  that  figure  correspond  to  the  figures  shown  by 
the  books — $5,926.58  ?  A.  I  guess  we  can  take  those  figures 
here  and  add  them  all  up,  and  they  would  amount  to  that. 

Mr.  Burton.  The  testimony  of  the  witness  was  that  the 
total  cash  paid  out  was  the  sum  of  the  various  entries  in 
the  same  row  on  the  page. 

The  Witness.  If  that  is  the  case — 

Mr.  Burton.  But  the  total  expenses  included  not  only 
the  cash  paid  out  but  those  checks  which  were  issued, 
which  appear  on  the  opposite  page.  If  you  will  remem¬ 
ber,  Mr.  Auditor,  the  witness  Re  vis,  who  said  that  he 
audited  the  books  of  Mr.  Panagopoulos,  discovered  some 
erros  in  the  totals. 

The  Auditor.  In  the  totals? 
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Mr.  Burton.  In  the  totals. 

The  Auditor.  Those  errors  have  been  corrected? 

Mr.  Marshall.  He  is  talking  about  the  totals  on  the 
book  here,  as  added  up  bv  Mr.  Panagopoulos. 

The  Auditor.  I  see. 

Mr.  Burton.  The  figures  he  gave  he  arrived  at  after 
having  corrected  such  totals  as  appear  on  that  book,  and 
apparently  now  we  have  reached  one  of  those  pages  where 
there  is  a  mistake  in  addition.  We  told  Mr.  Revis  we  did 
not  need  him  this  afternoon.  If  he  were  here,  I  think  he 
would  show  what  corrections  he  made. 

420  Mr.  Libby.  The  accountant  testified,  as  shown 
by  exhibit  A,  that  the  merchandise  and  operating 
expenses  were  $5,926.58.  Mr.  Dilli,  from  the  books,  finds 
the  figure  to  be  $6,004.62. 

Mr.  Burton.  Mr.  Dilli  did  not,  however,  check  all  the 
footings.  He  has  added  the  footings,  and  I  say  that  the 
auditor  testified  that  Mr.  Panagopoulos,  in  arriving  at  his 
footings,  made  some  mistakes,  which  the  auditor  cor¬ 
rected. 

Mr.  Libby.  Did  he  correct  them  on  the  books? 

Mr.  Burton.  He  did  not  correct  them  on  the  books,  be¬ 
cause  I  conceived  that  he  ought  not  to  make  any  correc¬ 
tions  on  the  books  themselves. 

The  Auditor.  Are  those  the  corrections  made  on  this 
statement,  exhibits  A  and  B? 

Mr.  Burton.  No,  sir. 

Mr.  Libby.  Of  course,  vour  Honor  has  under  consider¬ 
ation  striking  the  testimony  of  the  accountant  who  testified 
from  these  books  as  to  the  totals.  You  did  not  admit  that 
testimony.  You  took  under  advisement  my  motion  to 
strike. 

Mr.  Marshall.  I  have  no  recollection  of  that.  I  thought 
we  had  definitely  determined  that,  the  man  being  an  aud¬ 
itor,  he  was  entitled  to  testify. 

Mr.  Libby.  I  am  quite  sure  that  you  will  find  that  I  am 
correct  about  that.  Am  I  correct  about  that,  Mr.  Williams  ? 

Mr.  Williams.  That  is  my  recollection,  without  looking 
it  up.  I  thought  he  had  corrected  the  book  where  he  found 
an  error. 

Mr.  Burton.  He  did  not  actually  correct  it.  In  some  in¬ 
stances  he  did.  He  made  his  own  totals,  and  he  was  testi- 
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fying  from  memoranda  he  had  made  from  the  books. 

421  Mr.  Libby.  May  I  proceed? 

The  Auditor.  Yes. 

By  Mr.  Libby: 

Q.  So  that,  from  your  examination  of  the  books,  Mr. 
Dilli,  it  appears  that  for  the  month  of  September,  1933,  the 
computation  for  expenses,  as  given  in  plaintiffs’  exhibits 
A  and  B,  is  incorrect  by  the  amount  of  $78.  A.  $78.04. 

Mr.  Burton.  I  might  say,  if  your  Honor  please,  that  I 
discovered  that  $59.95  of  the  difference  is  disclosed  by  three 
items : 

“Servel  $21 
“Stern  note  18.95” 

those  two  appearing  in  the  miscellaneous  column  on  the 
lefthand  page — and  an  item 
“Dulin  &  Martin  $20” 

appearing  on  the  right-hand  page  as  a  check  issued.  If 
your  Honor  will  recall,  the  auditor  testified  that  all  the 
items  in  the  book  bearing  a  cross  mark  or  other  identifying 
mark  represented  payments  on  account  of  furniture  or  fix¬ 
tures,  or  drawings,  which  did  not  come  properly  within 
the  operating  expenses. 

The  Auditor.  He  first  called  them  capital  expenses. 

Mr.  Burton.  Mr.  Marshall  called  them  capital  expenses 
in  interrogating  the  witness. 

Mr.  Marshall.  I  called  them  “capital  expenses”  without 
knowing  what  I  was  talking  about. 

Mr.  Burton.  So  that  we  find  that  those  three  items  do 
not  belong  in  operating  expenses.  They  explain 

422  most  of  the  difference. 

Bv  Mr.  Libbv: 

•>  * 

Q.  Take  the  month  of  November,  1933.  Let  me  ask  you 
whether  you  can  break  down  the  item  of  expenses  shown 
in  plaintiffs’  exhibit  A  or  B,  or  $5,095.45,  as  shown  by  the 
book  of  account  of  the  plaintiff  in  evidence.  A.  My  figures 
are  $5,971.38. 

Q.  A  difference  of  over  $800  in  that  month?  A.  That  is 
what  it  shows,  according  to  these  figures. 

Q.  That  is  what  the  books  show?  A.  Well,  let  us  see. 
The  book  shows  merchandise,  $3,200.76;  wages,  $886.86; 
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laundry,  $24.10;  broken  dishes,  $15.56;  napkin  bags,  $8.55; 
trash,  $10.  There  is  another  item  here  of  $3,  under  “mis¬ 
cellaneous”  an  item  of  $176.17;  and  “paid  out  by  check” 
$746.40.  Let  me  add  these  figures  once  more,  to  see  if  I 
am  right. 

(After  computation:)  The  figures  should  be,  as  I  make 
it — I  made  a  mistake  in  addition  before — $5,071.40. 

Q.  As  against  $5,095.45,  as  shown  by  exhibits  A  or  B? 
A.  Yes,  sir. 

Q.  That  makes  a  difference  of  how  much?  A.  $24.05. 

Mr.  Burton.  We  call  the  Auditor’s  attention  to  a  Ser- 
vel  item  of  $21.20,  which  was  not  included  by  the  auditor 
in  operating  expenses,  but  was  an  expense  of  furniture 
and  fixtures,  which  would  reduce  that  $24,  leaving  about 
two  or  three  dollars. 

Mr.  Libby.  Take  the  month  of  July,  1934. 

I  might  say  to  your  Honor  that  on  page  189  of 
423  the  transcript,  which  was  at  the  close  of  the  testi¬ 
mony  of  Mr.  Revis,  you  said : 

“I  took  your  motion  to  strike  under  consideration.” 
That  was  to  strike  all  the  testimony. 

Mr.  Marshall.  Let  us  see  that,  will  you? 

(Mr.  Libby  hands  book  to  Mr.  Marshall.) 

Mr.  Marshall.  The  basis  of  the  motion  to  strike  is  that 
the  auditor  himself  did  not  put  the  figures  in  the  book. 

Mr.  Libby.  The  basis  of  the  motion  to  strike  is  that 
he  had  been  told  by  Mr.  Panagopoulos  what  certain  items 
were.  He  did  not  see  the  vouchers,  but  he  was  told  by 
Mr.  Panagopoulos.  You  will  find  that  to  be  just  about  the 
ruling  of  the  Auditor  or  the  statement  of  the  Auditor.  He 
has  taken  the  motion  under  advisement. 

Mr.  Marshall.  On  page  187  of  the  record  for  July  19, 
1937,  Mr.  Libby  asked  Mr.  Revis  this  question. 

“Q.  When  you  asked  Mr.  Panagopoulos,  and  he  would 
tell  you,  and  whatever  he  would  tell  you  you  would  put 
down,  is  that  right?” 

Then,  on  page  188: 

“The  Auditor.  He  did  not  have  personal  knowledge  as 
to  any  of  those  figures.” 

“Mr.  Libby.  That  is  the  point  I  make.  I  want  him  to 
say  so.” 
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The  point  that  he  made  was  that  the  auditor  did  not 
have  personal  knowledge  as  to  the  figures. 

The  Auditor.  Is  that  what  I  took  under  advisement? 
Mr.  Marshall.  You  took  it  under  advisement,  appar¬ 
ently.  You  said,  on  page  189: 

“The  Auditor.  I  took  your  motion  to  strike  under 

424  consideration.” 

I  thought  vou  had  ruled  on  it. 

By  Mr.  Libby: 

Q.  Have  you  answered  the  question?  A.  I  have  not  yet, 
no,  sir. 

Adding  the  totals  across  the  page  on  the  left,  plus  the 
amounts  shown  as  checks  issued,  I  got  a  figure  of  $5,461.58. 

Now,  I  understand  to  get  this  figure,  $5,311.78,  for  the 
month  of  July,  1934 — 

By  Mr.  Burton : 

Q.  (Interposing)  As  shown  by  Exhibit  A  or  Exhibit  B? 
A.  As  shown  by  Exhibit  A  or  B — that  we  would  deduct  an 
item  under  the  heading  marked  “checks  issued”  of  $60, 
Lincoln  National  Bank,  Servel,  $31.20. 

On  the  page  marked  “Distribution  of  cash  paid  out” 
there  are  five  items  representing  notes,  of  $5  each,  total¬ 
ing  $25.  Deducting  that,  you  would  have  $5,345.38. 

As  I  understand  it,  there  is  an  item  here  under  “Mer¬ 
chandise,”  marked  in  brackets  “Minus  $33.60.”  I  do  not 
know  personally  what  that  is  for,  but  I  understand  it  is 
on  account  of  an  error. 

Making  all  those  deductions,  I  arrive  at  a  figure  of 
$5,311.78. 

By  Mr.  Libby : 

Q.  Which  corresponds  with  Exhibit  A  or  B?  A.  That 
is  right. 

Q.  But  you  do  not  know  what  that  item  is  to  which 
you  refer?  A.  This  $33.60? 

425  Q.  This  error.  A.  I  don’t  know  what  it  is.  It  is 
marked  “Minus  $33.60.”  Mr.  Burton  tells  me  it  is 

an  incident  where  the  auditor  has  found  an  error  in  the 
figures  for  this  column  marked  “Merchandise.” 

Q.  While  the  Counter  was  operating,  did  it  ever  give 
away  coffee?  A.  Never. 
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By  Mr.  Williams: 

Q.  What  do  you  mean  by  saying  that  they  never  gave 
away  coffee  ?  A.  What  I  mean  by  never  giving  away  coffee, 
I  won’t  go  to  the  extreme  to  sav  that  if  some  fellow  came 
in  there  and  was  in  bad  luck  and  wanted  a  cup  of  coffee 
one  of  the  managers  might  not  have  given  it  to  him;  but 
I  mean  that  for  the  price  of  one  cup  of  coffee  we  never  gave 
you  the  second  cup  of  coffee  free. 

Bv  Mr.  Libbv: 

%  * 

Q.  You  may  have  given  it  away  as  a  matter  of  charity? 
A.  As  a  matter  of  charity;  I  don’t  know  as  thev  ever  did 
that,  though. 

Mr.  Burton.  May  we  recall  Mr.  "Revis  now? 

The  Auditor.  If  it  is  satisfactory  to  counsel. 

Mr.  Libby.  Yes,  that  is  all  right. 

Thereupon  William  A.  Revis  was  recalled  as  a  witness 
for  and  on  behalf  of  the  plaintiffs  and,  having  been  previ¬ 
ously  duly  sworn,  was  examined  and  testified  fur- 
426  ther  as  follows : 

Direct  Examination 
By  Mr.  Burton : 

Q.  I  show  you  Plaintiffs’  Exhibit  1,  which  Captain  Libby 
has  asked  me  to  show  you,  to  have  you  explain,  from  the 
left-hand  page  under  “Distribution  of  cash  paid  out,  July, 
1934,”  the  item  appearing  in  parentheses  with  the  minus 
sign,  $33.60.  Will  you  explain  what  that  is?  A.  Minus 
$33.60 — it  means  that  this  amount  should  be  deducted  from 
the  merchandise  in  order  to  balance  the  total  cash  paid  out. 
The  way  I  understand  that  should  be — 

Mr.  Libbv  (interposing).  Not  what  you  understand; 
what  it  is. 

The  Witness.  In  other  words,  that  the  distributions  to 
the  miscellaneous  accounts,  such  as  Merchandise,  Wages, 
General  Expenses,  and  so  forth,  were  not  made  properly. 
Therefore,  this  difference  was  applied  to  the  Merchandise 
in  order  to  balance  the  total  cash  paid  out. 
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Cross  Examination 
Bv  Mr.  Libbv : 

Q.  Where  did  you  get  this  figure  of  $33.60?  A.  This 
$33.60,  if  you  deduct  that  much — $33.60 — from  here,  from 
this  total,  from  the  Merchandise — 

By  Mr.  Burton : 

Q.  Give  the  figure.  A.  $3,449.58 — it  ought  to  give  you 
the  total  cash  paid  out,  $4,680.41. 

You  can  see  that  in  the  total  cash  paid  out  column  there 
was  also  an  error,  and  the  amount  was  $4,671.20  and  the 

correct  amount  added  down  was  $4,680.41. 

427  Adding  the  totals  of  the  distributions,  there  was 

the  difference  of  $33.60,  so  I  made  here  a  memoran¬ 
dum  showing  that  you  could  deduct  that  much,  $33.60,  from 
the  merchandise  paid  out — that  is,  the  $3,449.58 — the  total 
cash  paid  out,  and  balance. 

By  Mr.  Libby: 

Q.  Are  these  totals  as  shown  here  correct  or  incorrect? 
A.  These  totals  were  verified,  and  you  can  see  what  correc¬ 
tions  were  made. 

Q.  I  am  asking  you  if  this  is  the  correct  total  for  this 
column  of  figures  under  Cash  Paid  Out.  A.  The  second 
total  of  $4,680.41,  according  to  my  addition,  was  incorrect. 

Q.  It  showed  an  error  of  how  much?  A.  Approximately 

$10. 

Bv  Mr.  Burton : 

Q.  It  was  $9.21,  was  it  not?  A.  $9.21. 

By  Mr.  Libby : 

Q.  Is  this  column  correct  under  Merchandise?  A.  No,  it 
is  not. 

Q.  What  is  the  error  in  that  column?  A.  If  vou  take  otf 
$33.60— 

Q.  (Interposing)  What  is  the  correct  total  of  this  col¬ 
umn,  Merchandise?  A.  The  correct  total  is,  after  deduct¬ 
ing  this  $33.60  from  this,  $3,449.58. 

Q.  Will  you  take  this  Merchandise  column  and 

428  add  it  on  a  separate  piece  of  paper?  Add  this  Mer- 
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chandise  column.  Take  this  somewhere  else  and  give  me 
the  correct  total  after  you  have  arrived  at  it. 

Mr.  Burton.  He  need  not  do  that  here,  I  take  it. 

Mr.  Libbv.  No. 

• f 

(The  witness  left  the  witness  stand.) 

Thereupon  Carl  W.  Dilli  was  recalled  as  a  witness  for 
and  on  behalf  of  the  defendants  and,  having  been  previ- 
ouslv  dulv  sworn,  was  examined  and  testified  further  as 
follows: 

Cross  Examination 
By  Mr.  Marshall: 

Q.  Mr.  Dilli,  during  the  time  the  Counter  Lunch  was 
open,  you  were  an  employee  of  the  Southern  Railway,  were 
you  not?  A.  Yes,  sir. 

Q.  As  chief  clerk?  A.  I  think  that  is  correct,  yes,  sir. 

Q.  What  were  your  hours  of  employment  there?  A. 
Well,  the  regular  hours  were  from  8:30  till  5  in  the  after¬ 
noon. 

Q.  Then  there  was  a  manager  in  the  Counter  Lunch?  A. 
Yes,  sir. 

Q.  In  order  to  get  the  material  to  keep  the  books,  I  sup¬ 
pose  you  went  there  at  some  time  and  got  it  from  him,  did 
you?  A.  Got  what  from  him? 

Q.  Got  the  figures.  A.  I  got  the  register  slip. 
429  Frequently  I  would  punch  the  register  myself  and 
get  the  paid  and  charged  bills. 

Q.  You  were  not  there  all  day  long,  of  course?  A.  I 
couldn’t  be  in  both  places  all  day  long. 

Q.  Of  course,  you  do  not  know  of  your  own  knowledge 
whether  a  man  had  been  given  an  extra  cup  of  coffee  or 
whether  he  had  not?  A.  Well,  I  went  down  there  quite 
frequently,  and  sometimes  I  know  that  every  morning  and 
every  evening — 

Q.  (Interposing)  Do  not  let  us  go  into  a  long  history 
about  it.  It  is  a  fact  that  you  were  not  there  at  all  times? 
A.  Not  at  all  times,  no. 

Q.  So,  you  do  not  know  whether  a  man  was  given  an 
extra  cup  of  coffee  at  any  time  when  you  were  not  there, 
do  you?  A.  He  never  had  any  instructions  from  me  to 
do  it. 
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Q.  That  was  not  what  I  asked  you,  Mr.  Dilli. 

Q.  The  book  that  you  offered  in  evidence,  marked  “De¬ 
fendants’  Exhibit  8,”  has  on  the  outside  of  it,  “No.  1, 
1934.’’  Is  that  the  first  book?  A.  The  first  book  in  1934, 
yes,  sir. 

Q.  Where  is  the  book  for  1933?  A.  In  the  book  marked 
“1933.” 

Q.  Where  were  those  books  kept?  A.  My  home. 

Q.  They  were  not  kept  at  the  Counter  Lunch  ?  A.  No. 

Q.  Of  course,  then,  you  made  the  entries  in  the  books  at 
your  home?  A.  That  is  right. 

Q.  How  did  you  take  home  the  necessary  informa- 

430  tion  to  put  into  the  books?  In  what  form  was  it? 
A.  Daily  we  have,  if  it  is — Irrespective  of  whether 

it  is  a  charged  bill  or  C.  0.  D.  bill,  those  vouchers  were  kept 
there,  and  money  was  kept  at  the  Counter  Lunch.  I  went 
there  in  the  morning,  sometimes  at  lunch,  sometimes  in  the 
evening  early,  and  sometimes  late  at  night.  All  those 
vouchers  were  turned  over  to  me  by  the  manager  along 
with  the  cash.  I  put  it  in  my  pocket  and  took  it  home. 

Q.  Where  did  you  keep  the  books  at  your  home?  A.  In 
mv  desk. 

Q.  These  books  -were  bought  from  the  Charles  Gr.  Stott 
&  Company,  apparently,  judging  from  a  sticker  on  the  side; 
is  that  correct?  A.  I  presume  so. 

Q.  Did  you  buy  the  books?  A.  Yes. 

Q.  At  which  office  did  you  buy  them?  A.  I  don’t  know 
whether  it  was  over  at  the  Investment  Building  or  whether 
it  was  at  the  H  Street  place. 

Q.  How  many  establishments,  if  you  know,  did  they  have 
where  these  books  could  be  purchased?  A.  I  think  that 
thev  have  one  on  H  Street,  and  the  onlv  other  one  I  know 
of  is  the  branch  office  in  the  Investment  Building,  at  Fif¬ 
teenth  and  K. 

Q.  You  were  employed  in  the  Southern  Railway  Build¬ 
ing,  at  Fifteenth  and  K,  were  you  not,  at  the  time  you 
started  up  these  books?  A.  Yes,  sir. 

Q.  In  other  words,  that  vras  the  most  convenient 

431  place  for  you  to  get  them — across  the  street  in  the 
Investment  Building?  A.  Not  necessarily.  I  don’t 

recall  why  I  bought  the  books,  or  where.  I  don ’t  recall  any 
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particular  reason  why  I  bought  them  at  any  particular 
place. 

Q.  These  books  were  not  produced  in  the  trial  of  the  case 
before  Justice  Bailey,  were  they?  A.  No,  sir. 

Q.  Do  you  know  why  there  were  not  produced?  A.  Yes. 

Q.  Why?  A.  Our  attorneys  would  not  let  them  intro¬ 
duce  them. 

Q.  The  lawyers  would  not  let  you  introduce  them?  A. 
That  is  right. 

Q.  Did  thov  tell  vou  whv  thev  would  not  let  vou  intro- 
duce  them?  A.  No. 

Q.  You  recall  that  I  asked  for  the  books  during  the  trial, 
do  you  not?  A.  No,  I  can’t  recall  that  you  did  ask  for 
them. 

Q.  Mr.  Dilli,  a  part  of  the  expenses  that  are  shown  on 
your  sheet,  as  introduced  in  evidence  here  in  connection 
with  the  operation  of  the  Counter  Lunch,  was  entered  up 
as  Rent,  was  it  not?  A.  Yes,  sir. 

Q.  That  portion  of  the  expenses  was  turned  over  to  Mr. 

Goodacre?  A.  I  can’t  sav  thev  were  turned  over  to  him. 

*>  *■ 

I  paid  him  for  the  rent. 

432  Q.  You  gave  him  that  portion  of  the  expense 
money  that  is  charged  up  to  Rent  on  the  books?  You 
handed  it  to  him?  A.  Not  necessarily;  I  might  have  given 
him  a  check  for  it. 

Q.  Did  you  hand  him  a  check  or  throw  it  at  him?  A. 
Probably  I  handed  it  to  him,  like  I  would  to  anybody  else; 
I  might  have  mailed  it  to  him. 

Q.  Anyway,  he  got  it?  A.  Yes. 

Q.  Under  your  entry  of  December  12,  1933 — I  just  hap¬ 
pened  to  open  the  book  at  that  point,  and  it  is  page  8  of 
your  first  book — I  see  the  name  “Briggs.”  A.  Yes,  sir. 

Q.  Who  was  Briggs  ?  A.  Briggs  Supply  Company. 

Q.  What  did  they  supply  ?  A.  Meats. 

Q.  Did  you  get  all  of  vour  meats  from  the  Briggs  Sup¬ 
ply  Company?  A.  I  don’t  think  so;  we  may  have;  I  can’t 
recall. 

Q.  Do  you  recall  getting  any  meats  from  anybody  else? 
A.  I  can’t  off-hand  recall.  The  book  probably  shows 
whether  we  did  or  not. 

Q.  You  have  no  recollection  at  this  time  of  whether  or 
not  the  Briggs  Company  was  the  only  meat  concern  with 
which  you  did  business?  A.  No. 
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Q.  Did  I  understand  you  to  say  that  no  part  of  the  cost 
of  the  equipment  of  the  Counter  Lunch  was  entered  up  as 
Expenses?  A.  If  I  said  no  part  of  the  equipment, 

433  what  I  meant  to  say  was  no  part  of  the  initial  equip¬ 
ment.  There  could  have  been  some  particular  items 

in  those  particular  figures  for  Equipment. 

Q.  Can  you  tell  us  whether  or  not  there  were  items  for 
equipment  in  your  expense  items?  A.  I  will  be  glad  to  take 
the  figures  and  go  over  them  again  and  set  out  everything 
that  went  to  equipment.  I  don’t  think  I  can  do  that  right 
now. 

Q.  Was  not  all  of  the  equipment  bought  for  cash?  A. 
What  equipment  are  you  talking  about?  The  original,  or 
what  equipment  may  have  gone  in  afterward? 

Q.  Well,  both.  Was  cash  paid  for  the  original  equip¬ 
ment?  A.  The  biggest  part  of  it,  yes,  sir. 

Q.  What  was  the  biggest  part  of  it?  A.  Well,  now,  you 
are  speaking  of  cash.  Do  you  mean  by  actual  cash,  or  by 
check  equivalent  to  cash,  or  whether  it  was  charged  up  and 
paid  for  at  some  subsequent  time? 

Q.  T  mean  whether  it  was  paid  for  either  by  the  cash 
money  or  by  check.  A.  Here  is  a  bill  to  me,  Carl  Dilli,  from 
the  Washington  Tobacco  Company,  a  special  formica  top, 
one  combination  short  order  stove,  one  Savory  steak 
broiler,  $27S,  less  2  percent  discount.  I  can’t  tell  from  this 
whether  it  was  check  or  cash. 

Q.  It  does  not  matter.  What  I  want  to  know  is,  Was 
there  some  portion  of  the  equipment — fixtures — that  was 
not  paid  for  at  the  time  the  place  was  opened  and 

434  that  was  charged  up  as  a  part  of  the  expense?  A. 
No,  sir,  none  of  the  initial  equipment  was  ever 

charged  up  to  the  expense  of  the  lunchroom  prior  to  the 
time  of  opening  up. 

Q.  Was  some  equipment  purchased  after  the  place  had 
opened  up?  A.  Yes,  we  charged  up  some  things  we  had 
purchased.  I  recollect,  as  far  as  I  can,  an  icebox.  I  think 
I  paid  a  hundred  dollars  for  an  icebox.  There  may  be  some 
small  replacements,  of  spoons  perhaps,  and  something  of 
that  kind.  I  can’t  recollect  what  they  might  be,  but  I  can 
tell — give  you  the  detailed  statement  of  it  later  on  if  you 
wish. 
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Q.  I  only  want  to  find  out  whether  any  of  those  expenses 
included  payments  made  on  account  of  fixtures  or  equip¬ 
ment.  A.  There  was  some  small,  odd  amounts,  yes,  sir. 
I  can  dig  them  up  for  you  if  you  want  them. 

Q.  When  did  you  make  a  calculation  to  determine  the 
average  amount  of  the  checks  at  the  Counter  Lunch?  A. 
I  kept  that  fairly  well  in  my  mind  from  time  to  time,  and 
then  I  would  make  those  calculations  at  different  times. 

Q.  When  did  you  make  a  calculation  with  the  result  that 
you  found  the  average  check  to  be  from  15  to  18  cents?  A. 
I  have  testified  to  the  fact  that  the  average  amount  of 
checks  over  an  average  period  would  be  between  15  and  18 
cents,  to  the  best  of  my  recollection. 

Q.  You  did  not  understand  me  to  ask  you  that,  did  you? 
I  asked  you — and  this  is  the  third  time — when  you  figured 
that  out.  A.  I  can’t  say  specifically.  I  can’t  say  any  spe¬ 
cific  date. 

435  Q.  Can  you  tell  us  where  you  were  when  you  fig¬ 
ured  it  out?  A.  At  home. 

Q.  Was  it  when  the  Counter  Lunch  was  first  opened,  af¬ 
ter  it  had  been  running  for  a  while,  or  at  the  time  it  closed? 
A.  I  made  it  at  different  times. 

Q.  When  were  those  different  times?  A.  I  can’t  recol¬ 
lect. 

Q.  You  do  not  know  whether  they  were  in  the  beginning 
the  middle,  or  at  the  end  of  the  operation  of  the  Counter 
Lunch?  A.  No. 

Q.  Why  did  you  make  that  calculation?  A.  For  my  own 
information. 

Q.  From  what  did  you  make  it?  A.  From  the  registry 
slips  and  the  books. 

Bv  Mr.  Williams : 

Q.  Explain  what  you  mean  by  “registry  slips.”  A.  The 
cash  register  slips  come  on  a  roll  and  indicate  the  amount 
of  business  that  you  do.  It  indicates  the  number  of  sales 
you  may  have,  and  indicates,  likewise,  the  number  of  “No 
Sales”  you  may  have. 

After  the  registers  have  agreed  in  the  morning — 300,  and 
in  the  evening  400 — then  the  “No  Sales”  would  be  10 — 
that  would  be  an  indication  that  your  register  had  been 
rung  90  times,  so  that  you  made  90  sales. 
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By  Mr.  Marshall: 

436  Q.  You  made  your  calculation  from  that  record  of 
the  cash  register?  A.  That  is  right. 

Q.  Did  you  save  those  records,  so  as  to  get  a  general 
view  of  it?  A.  Yes,  sir. 

Q.  Covering  how  long  a  period  of  time?  A.  I  think  I 
got  practically  all  of  my  registry  slips,  as  well  as  all  other 
detail  slips,  over  the  whole  period  from  the  time  I  was  in 
the  Counter  Lunchroom. 

Q.  Do  you  mean  you  still  have  them?  A.  Yes. 

Q.  Where  are  they?  A.  Home. 

By  Mr.  Libby : 

Q.  W7ill  you  bring  them  down?  A.  Yes,  sir. 

By  Mr.  Marshall : 

Q.  WTien  a  person  made  two  purchases,  how  many  times 
would  they  be  rung  up  on  the  cash  register?  A.  If  a  man 
came  in  and  got  a  cup  of  coffee  or  a  sandwich — 15  cents,  we 
will  say — and  sat  down  and  ate  it,  the  register  would  be 
rung  15  cents.  If  he  subsequently  decides  he  w’ants  another 
sandwich  and  pays  for  it,  the  register  would  be  rung  a 
dime. 

I  say,  that  is  the  way  it  is  supposed  to  be  done.  I  do 
knowT  on  lots  of  occasions,  probably,  that  some  person  may 
sit  there  and  eat  a  15-cent  article  and  then  not  pay,  and 
then  pay  for  the  total  at  some  other  time. 

Q.  A  man  may  get  two  checks  before  he  pays  one 

437  of  them  ?  A.  I  didn ’t  have  checks. 

Q.  What  did  you  have?  A.  Just  a  register. 

Q.  WTiat  indicated  to  the  cashier  what  the  man  had  to 
pay?  A.  Whatever  he  served  him.  I  didn’t  have  any 
cashier. 

Q.  He  did  not  have  to  hand  anything  in?  A.  We  didn’t 
have  any  cashier. 

Q.  Do  you  mean  the  counter  man  rang  up  the  sale?  A. 
Yes,  sir. 

Q.  You  said  that  you  sold  or  that  the  Counter  Lunch  sold 
meal  tickets.  Was  a  meal  ticket  a  saving  to  the  purchaser? 
A.  Yes. 

Q.  WTiat  was  the  saving  on  the  meal  ticket?  A.  Fifty 
cents  on  five  dollars. 
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Q.  I  believe  you  said  you  did  not  know  whether  they  did 
that  at  the  Ninth  and  New  York  Avenue  restaurant  or  not. 
A.  I  have  no  recollection  of  it  at  all.  I  might  state,  how¬ 
ever,  that  the  meal  ticket  sales  were  very  light  at  the  Coun¬ 
ter  Lunch. 

Q.  Have  you  got  a  record  of  those?  A.  I  think  I  can 
get  a  record  of  those. 

Q.  Were  they  rung  up  on  the  cash  register?  A.  Some¬ 
times  they  were,  and  sometimes  not.  When  they  were  not 
rung  up  on  the  register,  they  were  added  into  the  gross  re¬ 
ceipts  for  the  week. 

Q.  What  kind  of  record  was  made  of  them  if  they  were 
not  rung  up  on  the  cashjegister?  A.  What  kind  of  record 
was  made  of  them? 

438  Q.  Yes.  A.  Well,  I  think  I  have  a  record  showing 
the  sales  on  them ;  I  am  not  positive. 

Q.  In  other  words,  if  a  man  came  in  with  a  meal  ticket 
and  ate  something,  that  was  just  punched  on  his  ticket,  was 
it  not  ?  A.  That  is  right. 

Q.  Was  it  rung  up  on  the  cash  register?  A.  No,  because 
the  meal  ticket  had  already  been  sold  and  rung  up  on  the 
register  prior  to  that  time. 

Q.  So,  those  sales  would  not  show  on  your  cash  register 
at  all?  A.  No,  they  wouldn’t,  but  there  were  very  few  of 
them. 

Q.  What  kind  of  record,  if  any,  was  kept  there  of  those 
sales?  A.  They  gave  me  a  slip  each  day,  as  I  recall. 

Q.  Who  gave  you  a  slip?  A.  The  manager — of  how 
much  was  punched  on  the  meal  tickets.  I  don’t  recall  now; 
I  am  not  certain  that  he  did. 

Q.  You  do  not  know  whether  he  did  or  not,  do  you?  A. 
I  am  reasonably  certain  he  did,  but  I  won’t  be  positive 
about  it  unless  I  go  home  and  try  to  check  back  on  it. 

Q.  You  were  asked  about  the  way  Mr.  Panagopoulos  ’ 
books  were  kept,  whether  they  showed  the  food  cost,  and 
the  amount  of  food  purchased.  Do  your  books  show  the 
amount  of  food  purchased?  A.  Yes. 

Q.  Where?  A.  It  shows  that  we  paid  bills.  Vegetables, 
for  instance — the  first  item — was  $4.25. 

439  Q.  It  does  not  say  what  the  vegetables  were  or 
what  the  quantities  were,  does  it?  A.  I  have  got  the 

detail. 
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Q.  I  am  talking  about  the  book.  A.  That  is  right.  It 
shows  that  the  vegetables — it  shows  that  there  is  more  than 
vegetables.  It  shows  butter,  it  shows  pie — 

Q.  (Interposing)  You  do  not  have  to  read  all  the  way 
through  the  book.  It  is  a  fact  that  it  does  not  show  the 
quantity  or  the  kind  of  vegetable?  A.  That  is  right. 

Q.  You  said,  I  believe,  that  in  the  Counter  Lunch  you 
served  what  you  called  light  food.  A.  That  is  right. 

Q.  Did  you  have  bills  of  fare  or  menus  there?  A.  I  think 
we  did,  yes,  sir. 

Q.  Don’t  you  know  whether  or  not  you  did?  A.  Yes,  I 
know  we  did. 

Q.  They  were  always  prepared  by  Miss  Williams,  were 
they  not?  A.  No,  sir. 

Q.  They  were  not?  A.  No,  sir. 

Q.  Did  she  not  prepare  them  up  in  the  office  that  she  oc¬ 
cupied  as  an  employee  of  Mr.  Goodacre?  A.  I  don’t  know 
whether  she  prepared  any  for  the  Counter  Lunch  or  not. 
I  know  that  bills  of  fare  were  prepared  in  Mr.  Goodacre ’s 
office,  or  I  presume  somebody  prepared  them  there;  but 
during  the  time  I  had  sole  control  of  the  Counter 
440  Lunchroom  we  never  had  any  of  those  so-called  spe¬ 
cial  sales  or  special  menus. 

Q.  You  never  had  specials?  A.  Yes,  we  had  specials,  but 
we  didn’t  have  the  same  type  of  menu  that  you  have  been 
referring  to  here. 

Q.  You  ceased  to  have  a  very  active  connection  with  the 
Counter  Lunch  when?  A.  After  July  of  1934. 

Q.  After  that  time  did  you  go  there  at  all?  A.  Yes,  I 
went  there,  not  very  frequently,  though. 

Q.  But  you  did  go  in,  of  course?  A.  Occasionally. 

Q.  Would  you  recognize  a  Counter  Lunch  menu  if  you 
saw  it  (handing  a  paper  to  the  witness)  ?  A.  So  far  as  I 
know,  I  have  never  seen  a  bill  of  fare  of  that  kind  in  the 
Counter  Lunchroom. 

Q.  Do  you  say  that  these  are  or  are  not  bills  of  fare  of 
the  Counter  Lunch  Room?  A.  I  -wouldn’t  know. 

Mr.  Marshall.  The  papers  I  have  shown  to  the  witness 
are  Plaintiffs’  Exhibits  6  and  8  for  identification. 

By  Mr.  Marshall: 

Q.  Then,  you  do  not  know  whether  they  had  them  or  not 
at  that  time?  A.  No,  the  only  thing  I  can  say  is  that  I  can 
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sav  I  have  never  seen  a  bill  of  fare  of  that  kind  in  the 
Counter  Lunchroom. 

Q.  As  compared  with  the  Counter  Lunch,  what  kind  of 
food  did  the  Ninth  and  New  York  Avenue  establishment 
serve?  A.  I  was  never  in  there;  I  don’t  know. 

441  Q.  You  do  not  know  whether  it  sold  heavy  food, 
light  food,  or  what?  Is  that  right?  A.  That  is  right. 

Q.  Do  you  know  anything  about  a  restaurant  which  was 

operated  at  907  New  York  Avenue  for  a  while?  A.  907? 

Q.  Yes.  A.  T  have  no  recollection  as  to  it. 

Q.  Was  there  one  operated  there  during  the  existence  of 

the  Counter  Lunch?  A.  Not  that  I  know  of. 

Q.  You  say  there  was  not?  A.  I  don’t  know;  I  couldn’t 

sav  one  wav  or  the  other. 

•  •> 

Q.  "Were  you  familiar  with  other  restaurants  operated  in 
that  neighborhood,  in  the  same  block?  A.  Fairly  familiar, 
yes,  sir.  I  don’t  remember  any  lunchroom  being  there. 
There  used  to  be  a  little  delicatessen  store  there.  I  don’t 
know  whether  there  was  any  restaurant  there. 

Q.  Was  there  a  delicatessen  at  907?  A.  I  think  there 
was;  I  am  not  certain. 

Q.  Do  you  know  Mr.  Hollander?  A.  No,  I  don’t  know 
Mr.  Hollander. 

Q.  You  do  not  know  anything  about  a  restaurant  that 
was  operated  there  by  him?  A.  Do  you  refer  to  907  New 
York  Avenue  or  to  907  Ninth  Street? 

Q.  907  Ninth  Street.  A.  I  beg  your  pardon.  I  think  you 
said  New  York  Avenue. 

442  Q.  I  said  907  Ninth  Street.  A.  Yes,  I  beg  your 
pardon;  I  was  under  the  impression  you  said  907 

New  York  Avenue. 

So  far  as  907  Ninth  Street  was  concerned,  there  was  a 
small  place  in  there. 

Q.  Was  there  any  restaurant  at  907  New  York  Avenue? 
A.  I  don’t  know.  When  you  asked  me  the  question,  all  I 
did  was  try  to  refresh  my  memory  how  near  907  would  be. 
Q.  Was  this  907  Ninth  Street  like  the  Counter  Lunch? 
The  Auditor.  907  would  be  on  the  north  side  of  New 
York  Avenue. 
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By  Mr.  Marshall: 

Q.  Was  that  an  establishment  similar  to  the  Counter 
Lunch?  A.  I  should  say  it  was  somewhat  similar,  yes,  ex¬ 
cept  that  it  was  a  little  smaller. 

Q.  It  sold  the  same  kind  of  food  and  catered  to  the  same 
class  of  people?  A.  I  guess  it  did.  All  I  know  is  what  I 
would  see,  going  by;  I  have  never  been  in  there. 

Q.  That  restaurant  would  not  be  competitive  with  the 
Ninth  and  New  York  Avenue  restaurant,  would  it?  A.  I 
have  no  wav  of  telling  whether  it  would  be  or  not. 

Q.  You  said  it  was  similar  to  the  Counter  Lunch.  Would 
the  Counter  Lunch  be  competitive  with  the  Ninth  and  New 
York  Avenue  place?  A.  Well,  it  may  have  been  some'what. 
I  guess  you  might  say  it  was  slightly  competitive,  although, 
on  the  other  hand,  on  second  thought  I  might  say  that  I 
don’t  think  it  was  very  competitive  with  the  Ninth 
443  and  New  York  Avenue  place. 

We  sold  just  a  very  general  line  of  small  articles 
— ham  sandwiches — just  a  general  sandwich  business.  I 
don’t  think  you  could  term  it  competitive  with  the  Ninth 
and  New  York  Avenue. 

Q.  What  made  you  change  your  mind?  At  first  you  said 
it  was  competitive.  A.  Well,  it  was  just  second  thought; 
that  is  all. 

Q.  Do  you  think  the  907  Ninth  Street  restaurant  was 
competitive?  A.  With  whom? 

Q.  With  the  Ninth  and  New  York  Avenue.  A.  I  don’t 
know;  I  guess  you  might — 

Q.  (Interposing)  Sir?  A.  I  don’t  know  one  way  or  the 
other. 

Q.  If  it  was  similar  to  yours,  and  vours  was  not,  why 
wouldn’t  that  be — 

Mr.  Williams  (interposing).  He  has  said  that  he  knows 
the  place  but  that  he  had  never  been  inside. 

Mr.  Marshall.  He  said  it  was  a  restaurant  similar  to  the 
Counter  Lunch. 

The  Witness.  I  said  it  was  somewhat  similar,  as  I  recall. 
By  Mr.  Marshall: 

Q.  What  did  it  sell?  A.  Hamburger  sandwiches,  as  I 
recall — sandwiches,  milk,  and  pie.  That  is  somewhat  simi¬ 
lar  to  wiiat  wre  sold  in  the  Counter  Lunch. 
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444  Q.  I  asked  in  what  respect  it  differed  from  the 
Counter  Lunch.  A.  You  did?  Well,  I  don’t  know'. 

Q.  You  do  not  know  of  any  difference,  do  you?  A.  No 
material  difference,  I  guess. 

Q.  Is  the  Counter  Lunch  a  competitor  of  the  Western 
Lunch?  A.  I  don’t  think  so,  no. 

Q.  Neither  one  of  them  hurt  or  affected  the  business  of 
the  other?  A.  I  can’t  sav.  I  don’t  know*  anything  about 
the  receipts  or  expenditures  or  anything  else  of  the  West¬ 
ern. 

Q.  The  operation  of  the  Western  did  not  affect  the  busi¬ 
ness  of  the  Counter?  A.  The  Western  opened  before  the 
Counter. 

Q.  Yes,  I  know'  that,  but  I  am  asking  w'hether  its  opera¬ 
tion  affected  the  Counter  Lunch.  A.  It  finally  did,  yes. 

Q.  Finally?  A.  Apparently  the  Counter  Lunchroom 
dropped  off  and  dropped  off  to  almost  nothing.  It  is  obvi¬ 
ous  something  did  that. 

Q.  Was  it  the  Western  that  did  that?  A.  I  couldn’t  say 
positively;  it  may  have  been  the  Ninth  and  New'  York  Ave¬ 
nue. 

Q.  That  is  w’hat  I  w'ant  to  find  out.  Do  you  know'  w'hether 
or  not  it  w*as  the  Western  or  the  Ninth  and  New’  York  Ave¬ 
nue?  A.  I  couldn’t  be  positive. 

Mr.  Libby.  It  does  not  make  any  difference  w'hat  he 
thought. 

445  Mr.  Marshall.  I  am  asking  for  his  views  about  it. 
He  w'as  there,  and  he  know’s  a  great  deal  about  the 

situation. 

By  Mr.  Marshall: 

Q.  Was  the  Western  a  lunchroom  comparable  with  the 
Ninth  and  New  York  Avenue?  A.  I  have  never  been  in  the 
place ;  I  don ’t  know'. 

Q.  You  do  not  know’  w'hether  or  not  they  w'ere  compar¬ 
able  places?  A.  On  all  general  appearances  they  were 
somew'hat  comparable,  I  should  sav;  but  not  being  in  there 
— I  haven’t  been  in  there— I  don’t  know’. 

Q.  You  w'ere  not  very  much  interested  in  the  other  lunch¬ 
rooms  operating  around  there,  w'ere  you?  A.  Not  particu¬ 
larly. 
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446  Proceedings 

Mr.  Williams  (after  informal  discussion) :  I  think  the 
record  ought  to  show  that  Mr.  Dilli  went  on  the  stand  for 
further  cross  examination  by  plaintiffs ’  counsel,  and  at  the 
request  of  plaintiffs’  counsel  the  further  cross  examination 
was  postponed. 

Testimony  on  Behalf  of  Defendants 

Thereupon  Edward  C.  Duvall  was  called  as  a  witness  for 
and  on  behalf  of  the  defendants,  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

Bv  Mr.  Libbv: 

Q.  Mr.  Duvall,  what  is  your  business?  A.  I  am  an  ac¬ 
countant. 

Q.  What  has  your  experience  been  as  an  accountant  or 
auditor?  A.  About  19  years,  10  of  which,  since  1918,  I  was 
connected  with  the  Hotel  Continental  as  auditor.  The  last 
vear  I  was  the  manager.  For  several  vears  I  was  with  the 
White  Line  Sightseeing  Company,  and  about  five  years 
with  Mr.  Robert  Hamilton  Smith,  0.  P.  A.,  three  of  which 
I  was  the  fiscal  manager  of  Tilden  Gardens,  under  his  su¬ 
pervision. 

Q.  Since  that  time?  A.  I  have  been  practicing  private 
accounting. 

Q.  Did  you  make  an  audit  of  the  books,  or  the  book  in 
evidence  here,  of  Panagopoulos’  restaurant,  at  Ninth  and 
New  York  Avenue?  A.  In  August  of  this  year  I 

447  made  an  audit  of  the  receipts  and  disbursements  ac¬ 
count  book  of  the  Ninth  and  New  York  Avenue 

Lunch,  located  at  Ninth  and  New  York  Avenue. 

Q.  Where  did  you  get  the  book,  Mr.  Duvall?  A.  I  got 
the  book  from  you. 

Q.  You  got  it  from  the  Auditor’s  office,  didn’t  you?  A. 
You  and  I  got  it  together. 

Mr.  Libby.  Is  that  book  here  today? 

The  Auditor.  I  will  sec  if  I  can  locate  it. 

Mr.  Libby.  Is  there  any  objection  to  the  qualifications 
of  the  witness? 
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Mr.  Marshall.  There  is  no  objection  to  his  qualifications. 
I  assume  he  is  an  accountant.  What  you  are  going  to  ask 
him  about  is  something  else. 

By  Mr.  Libby : 

Q.  While  waiting  for  the  book,  Mr.  Duvall,  will  you  state 
the  procedure  you  used  in  the  making  and  audit  of  that 
book?  A.  I  have  audited  the  receipts  and  disbursements 
account  book  of  the  Ninth  and  New  York  Avenue  Lunch, 
located  at  Ninth  and  New  York  Avenue,  for  the  periods 
from  October  18,  1932,  to  December  8,  1933,  both  dates  in¬ 
cluded,  and  from  December  9,  1933,  to  May  20,  1936,  both 
dates  included,  and  submitted  a  statement  in  schedule  form, 
the  titles  of  which  are  as  follow’s : 

“Schedule  1,  Receipts.” 

“Schedule  2,  Disbursements.” 

“Schedule  3,  Profit  and  Loss.” 

448  In  compiling  the  above  schedules  for  this  state¬ 
ment  I  disregarded  all  daily  and  monthly  expense 
totals  as  entered  in  the  receipts  and  disbursements  account 
book  by  the  bookkeeper.  All  daily  and  monthly  columns 
have  been  re-added  and  the  totals  verified,  w’hich  totals 
have  been  used  wTith  the  same  procedure  and  by  the  same 
method  as  was  employed  by  the  bookkeeper  of  said  account 
book  in  determining  the  results  as  shown  in  the  profit  and 
loss  schedule  of  this  statement,  and  I  submit  the  results  as 
showm  thereon  as  being  correct. 

Mr.  Marshall.  One  minute.  I  object.  I  submit  that  your 
Honor  is  the  Auditor  in  this  case,  and  the  case  is  sent  up 
here  for  your  audit.  You  have  to  go  over  all  this,  and  I 
have  never  known  of  a  situation  where  an  auditor  to  whom 
a  matter  was  referred  for  an  audit  had  before  him  or  con¬ 
sidered  the  testimony  of  another  auditor  to  arrive  at  the 
same  result  that  you  are  supposed  to  arrive  at  when  you 
audit  these  books. 

The  Auditor.  I  can  not  sublet  the  job. 

Mr.  Marshall.  No.  You  have  to  do  this  anyway,  and  it 
is  going  to  be  your  finding,  not  this  gentleman’s,  or  any¬ 
body  else’s. 

The  Auditor.  May  it  not  be  received  for  the  assistance 
of  the  Auditor,  with  the  understanding  that  it  is  not  going 
in  as  evidence? 
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Mr.  Marshall.  Would  it  be  of  assistance  to  the  Auditor, 
when  you  have  to  go  over  exactly  the  same  work  in  your 
audit  of  these  books,  and  reach  your  conclusion  about  it? 
The  onlv  thing  vou  would  do  would  be  to  look  at  the  other 
man’s  statement  and  see  if  he  agreed. 

The  Auditor.  It  will  be  understood  that  it  is  not  to  be 
treated  as  evidence.  What  harm  will  it  do? 

449  Mr.  Marshall.  If  it  is  not  evidence,  what  good 
does  it  do? 

Mr.  Williams.  I  should  like  to  be  heard  for  a  minute  on 
that  point. 

The  Auditor.  Yes. 

Mr.  Marshall.  My  proposition  is  simply  this,  that  it  is 
not  evidence ;  and  if  it  is  not  evidence,  it  has  not  any  busi¬ 
ness  here  at  all,  because  evidence  is  wThat  you  are  supposed 
to  receive.  In  other  words,  as  I  understand  it,  you  are  here 
for  the  purpose  of  receiving  testimony  as  to  facts  and  con¬ 
sidering  such  figures  as  are  submitted  to  you,  and  as  a  re¬ 
sult  of  your  examination  into  those  facts  and  figures,  you 
make  an  audit  and  determine  the  issues  of  fact. 

In  that  connection,  you  are  entitled  to  have  evidence,  but 
I  submit  that  you  are  not  entitled  to  have  something  that 
is  not  evidence,  because  if  it  is  not  evidence  it  has  no  place 
in  this  hearing. 

I  further  say — and  I  am  sure  everybody  will  agree  with 
me — that  it  is  your  job  to  make  this  audit.  It  does  not  mat¬ 
ter  what  this  gentleman’s  figures  are  or  are  not,  or  anyone 
else’s,  for  that  matter,  because  in  the  last  analysis  that  is 
w’hat  you  have  to  do,  and  that  is  one  of  the  reasons  why 
this  case  is  sent  up  here  for  your  consideration. 

The  Auditor.  I  regret  to  say  that  that  is  so,  in  my  judg¬ 
ment. 

Mr.  Marshall.  Exactly.  Why  waste  our  time  in  submit¬ 
ting  something  here  that  I  think  we  all  agree  is  not  evi¬ 
dence  in  the  case,  and  that  simply  cannot  be  of  any  real  as¬ 
sistance  to  you,  as  it  seems  to  me,  because  you  have 

450  to  go  right  over  the  ground  that  this  gentleman  has 
covered,  and  do  all  the  work  yourself?  If  it  so  hap¬ 
pens  that  your  figures  agree  with  his,  what  of  it?  It  is 
your  figures  that  count.  If  they  do  not  agree  with  his,  it  is 
still  your  figures  that  count.  You  might  put  in  a  lot  of 
stuff  here  that  is  not  evidence.  In  a  hearing  before  a  judi- 
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cial  body  or  a  judicial  officer  evidence  is  admissible,  but 
nothing  else  is.  I  had  that  question  here  once  before — not 
before  you,  but  before  one  of  your  predecessors,  where  an 
audit  made  by  an  outside  auditor  was  received  in  evidence 
in  that  case.  We  excepted  to  the  Auditor’s  report  on  that 
ground  and  the  matter  came  before  Mr.  Justice  Siddons. 
He  sustained  the  exception  on  the  ground  that  it  was  not 
evidence  in  the  case ;  that  it  was  the  reception  by  the  Audi¬ 
tor  of  matters  that  he  had  to  determine,  and  that  therefore 
there  was  no  room  for  it  in  a  hearing  before  the  Auditor. 

The  Auditor.  Was  that  your  predecessor,  Mr.  Williams'? 

Mr.  Marshall.  That  was  a  case  in  which  Mr.  Fred  Rice 
was  involved. 

The  Auditor.  Was  Mr.  Williams  in  that  case? 

Mr.  Marshall.  No ;  he  was  not  in  the  case. 

The  Auditor.  It  was  his  predecessor. 

Mr.  Marshall.  That  was  some  laundry  or  cleaning  estab¬ 
lishment  case,  in  which  the  other  side  had  an  audit  made, 
and  came  down  here  with  the  audit  and  offered  it  in  evi¬ 
dence.  It  was  received  in  evidence.  Judge  Siddons  sus¬ 
tained  the  exception  to  the  Auditor’s  report  on  that  ground. 
It  was  not  anything  but  hearsay,  made  by  somebody  out¬ 
side,  and  the  Auditor  had  not  any  business  to  have 
451  anything  before  him  but  evidence.  That  was  not  evi¬ 
dence.  It  was  his  job,  just  as  it  would  be  a  jury’s 
job  to  determine  the  facts,  and  it  was  equivalent  to  having 
a  witness  take  the  stand  and  tell  the  jury  what  he  thought 
the  verdict  ought  to  be. 

The  Auditor.  You  are  offering  this  expert  analysis  of 
this  book? 

Mr.  Williams.  Exactly.  There  is  no  argument  about  it, 
and  no  conclusion,  except  that  he  started  to  say  that  he 
thought  he  had  been  careful  about  it. 

(At  this  point  followed  discussion  which  the  reporter  was 
directed  not  to  record,  at  the  conclusion  of  which  the  fol¬ 
lowing  occurred:) 

j 

The  Auditor.  I  will  have  to  overrule  your  objection. 

Mr.  Marshall.  Please  note  an  exception. 

The  Auditor.  Whatever  he  says  will  be  subject  to  verifi¬ 
cation. 
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Mr.  Libbv.  This  is  to  help  your  Honor.  As  I  understand 
it,  this  case  was  not  referred  to  your  Honor  to  audit  that 
book,  but  it  was  to  assess  the  damages  for  breach  of  a  cove¬ 
nant.  One  of  the  items  on  which  you  will  assess  damages, 
as  shown  by  the  plaintiffs  here,  will  be  this  book.  We  are 
simply  going  to  show  you  how  correct  the  book  is,  accord¬ 
ing  to  an  accountant  who  has  been  over  those  books.  You 
can  check  the  figures.  It  might  be  helpful  to  your  Honor, 
even  if  you  made  an  independent  audit. 

By  Mr.  Libby: 

Q.  As  a  result  of  your  examination  of  the  book,  Mr.  Du¬ 
vall,  will  you  state  what  you  found  as  to  the  totals  in  the 
book  as  to  receipts  and  disbursements?  That  cov- 
452  ered  a  period  of  43  months,  is  that  right?  A.  Yes; 

43  individual  items.  Is  it  all  right  for  me  to  read 
from  my  comments  here? 

Q.  Yes.  A.  In  verifying  the  monthly  totals  of  “Net 
Cash”  column,  that  is  to  say,  “Receipts,”  for  the  above 
periods,  the  audit  reveals  that  in  19  instances  out  of  43  the 
monthly  totals  as  entered  in  the  receipts  and  disbursements 
account  book  are  in  error. 

Q.  Did  you  prepare  a  schedule,  Mr.  Duvall?  A.  Of  the 
receipts?  I  did. 

Q.  Does  that  schedule  contain  the  correct  figures?  A. 
The  correct  figures,  by  adding  machine  and  re-check. 

The  audit  also  reveals  that  due  to  the  above-mentioned 
errors  $540.20  more  in  cash  was  actually  received. 

In  verifying  the  monthly  totals  of  “Disbursements”  by 
adding  all  columns  of  expense,  plus  check  disbursements, 
and  deducting  all  disbursements  of  a  capital  or  personal 
nature  for  the  above  periods,  the  audit  reveals  that  in  43 
instances  out  of  43  the  monthly  totals  of  operating  expense 
as  shown  by  the  Plaintiffs’  Exhibits  A  and  B  are  in  error. 

It  should  be  noted  that  throughout  the  entire  period  of 
audit  in  numerous  cases,  a  complete  disregard  has  been 
made  of  the  dollars  and  cents  columns  when  entering  fig¬ 
ures. 

Q.  Let  me  stop  you  right  there.  Can  you  refer  to  the 
account  book  and  show  in  what  cases —  A.  (Interposing) 
This  may  cover  that  as  I  go  along  a  little  further.  This 
condition  is  very  confusing  when  making  additions. 
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453  I  can  probably  pick  it  out  here.  For  instance,  that 
(indicating)  is  not  entered  as  $1.  It  looks  more  like 

$10.  Likewise  here  (indicating),  twenty-five.  Some  cases 
are  more  pronounced  than  others. 

Mr.  Marshall.  Of  course,  that  does  not  mean  a  thing  in 
the  record,  but  it  is  of  no  consequence  to  me. 

Bv  Mr.  Libbv : 

Q.  How  about  June  1933?  A.  Illegible  figures  have  been 
consistently  used.  For  example,  in  June  1933,  illegible  fig¬ 
ures — for  instance,  here  it  looks  like  “1266.”  The  total  is 
1260,  and  when  cross-added  into  the  daily  total,  it  is  1266. 
In  other  words,  if  you  add  these  figures  across,  it  should 
be  1266.  If  you  take  them  down,  it  is  taken  as  1260. 

The  Auditor.  That  (indicating)  looks  like  a  capital  “T” 
there—1 :‘T-266.” 

The  Witness.  It  is  “1266.”  It  should  be  1266,  if  this 
daily  total  is  correct.  That  daily  total  has  been  carried  into 
the  monthly  total. 

By  Mr.  Marshall: 

Q.  In  other  words  you  find  a  difference  of  6  cents?  A. 
Yes,  sir. 

Bv  Mr.  Libbv: 

*  * 

Q.  Let  me  ask  you,  Mr.  Duvall,  as  to  whether,  on  certain 
occasions,  you  find  that  the  disbursements  and  the  receipts 
exactly  equal  each  other.  A.  The  audit  also  reveals — 

Q.  (Interposing)  Use  the  word  “examination”  instead 
of  “audit.”  A.  The  examination — 

454  Mr.  Williams  (interposing).  Don’t  make  any  com¬ 
ments,  except  to  state  the  facts. 

The  Witness.  The  Audit,  or  examination,  also  reveals 
the  unusual  coincidence  of  cash  receipts  and  cash  disburse¬ 
ments  for  the  same  day  being  identical  in  amount. 

By  Mr.  Libby : 

Q.  Will  you  cite  from  the  book  certain  instances  of  that? 

Mr.  Williams.  How  many  did  you  say  there  are? 

The  Witness.  More  than  125  instances  have  been  noted 
of  that  condition. 
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By  Mr.  Libby : 

Q.  Can  you  show  that  from  the  book?  A.  Yes,  sir. 

Q.  What  date  is  that  (indicating)  ?  A.  This  one  is  Feb¬ 
ruary  5,  1935 ;  February  7 — 

Q.  (Interposing)  Give  the  amount  on  February  5.  A. 
$171.46  in  receipts;  $171.46  in  disbursements.  On  Febru¬ 
ary  7,  the  same  year,  $159.82  receipts ;  $159.S2  in  disburse¬ 
ments.  On  the  9th,  $167.81  receipts;  $167.81  disbursements. 
Throughout  the  entire  audit  I  noticed  more  than  125  cases 
where  that  condition  existed. 

0.  How  pbout  the  cross-additions  of  daily  disbursements? 
A.  The  cross-additions  of  dailv  disbursements  in  numerous 
instances  are  in  error — for  example,  May  1,  1936. 

Q.  Refer  to  that.  A.  May  1,  1936 — I  do  not  know  the 
extent  of  the  error  right  off-hand,  but  it  can  be  figured. 

Q.  Take  May  16.  A.  May  16 — combining  the  two 

455  days  that  vou  refer  to,  Mr.  Libbv,  the  error  was 

$9.65. 

Q.  That  is  May  1  and  May  16?  A.  That  is  it;  an  error 
of  89.65  in  disbursements,  as  shown  in  that  total  disburse¬ 
ments  column  for  the  month  of  May. 

Q.  Now,  refer  to  April  5  and  6  of  1936.  A.  There  is  an 
error  of  $47.20  under  those  two  dates. 

Q.  How  about  March  8  and  March  14, 1936?  A.  For  the 
month  of  March  the  combined  errors  total  $27.22. 

Q.  February  29,  1936 —  A.  Are  these  all  1936? 

Q.  Yes;  take  February  29,  1936.  A.  I  am  in  error  in 
giving  those  figures,  because  I  was  referring  to  1935. 

Q.  Februarv  29  could  not  be  1935.  It  would  have  to  be 
1936. 

Mr.  Williams.  Make  your  answer  apply  to  whatever  is 
proper. 

Mr.  Burton.  April,  May,  and  March,  he  gave  us  1935  in¬ 
stead  of  1936,  as  you  asked  him. 

The  Witness.  I  can  go  back  and  give  you  the  correct  fig¬ 
ures  if  you  wish,  because  I  have  been  referring  to  1935. 

Mr.  Libby.  Perhaps  you  had  better  do  that. 

Mr.  Williams.  It  would  not  take  long.  Take  the  earlier 
dates  first.  The  earliest  date  we  have  is  January  9,  1934. 

Wrhv  not  begin  there  and  go  right  through?  It  will 

456  not  take  long.  Suppose  you  turn  to  January  1934. 

The  Witness.  January  1934? 
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Mr.  Williams.  The  dates  you  gave  are  “9/29”  on  this 
list. 

The  Witness.  An  error  of  $76.17. 

By  Mr.  Burton  : 

Q.  That  is  for  January  1929?  A.  For  the  month  of  Jan¬ 
uary  1934. 

Mr.  Burton.  Two  days,  the  9th  and  the  29th. 

By  Mr.  Libby: 

Q.  Take  April  1934.  A.  April  1934,  a  difference  of 
$104.30. 

By  Mr.  Williams: 

Q.  July  1934.  A.  July  1934,  $74.32. 

Q.  Now,  take  January  1935.  A.  January  1935,  $40.41. 

Q.  August.  A.  August  of  1935,  $6.08. 

Q.  January  of  1936.  A.  January  of  1936,  $87.08. 

Q.  February  of  1936.  A.  $97.97. 

Q.  March  of  1936.  A.  $7.75. 

Q.  April  1936.  A.  $80.83. 

Q.  Then  you  have  two  dates  in  May  of  1936,  May  1  and 
May  16.  A.  May  1  to  May  20-^— 

457  Mr.  Libby  (interposing).  That  may  be  what  is 
shown  here  by  this  schedule. 

By  Mr.  Williams: 

Q.  The  period  of  May  1936  that  is  covered  by  your  exam¬ 
ination  ended  with  the  *20th  of  May,  did  it  not?  A.  That  is 
right. 

Q.  Please  answer  as  to  that.  A.  A  difference  of  $1,- 
191.82. 

Q.  In  those  20  days?  A.  Yes;  as  shown  by  Exhibits  A 
and  B,  as  compared  with  my  examination. 

Q.  When  you  say  “Exhibits  A  and  B,”  what  is  it  you 
are  referring  to? 

Mr.  Marshall.  I  thought  he  was  testifying  from  the 
books. 

The  Witness.  As  to  the  differences  I  found. 

By  Mr.  Libby : 

Q.  Do  the  books  show  the  same  as  Exhibits  A  and  B? 
A.  Yes. 
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Q.  The  book  shows  it.  So,  there  is  a  difference  of  $1,- 
191.82,  as  shown  by  this  book  here?  A.  Yes. 

Q.  I  understand  that  is  not  from  Exhibits  A  and  B,  but 
from  the  book  here.  A.  From  the  Book. 

Mr.  Burton.  Captain,  before  you  proceed,  may  we  in¬ 
quire  whether  these  differences  are  overages  or  otherwise? 
Mr.  Libby.  Certainly. 

The  Witness.  It  shows  minus  or  plus  in  each  case. 

By  Mr.  Burton: 

458  Q.  Take  January  1934.  A.  My  examination  shows 
$76.17  less. 

Q.  In  the  total  of  what?  A.  The  total  of  disbursements 
for  the  month  of  January  1934.  My  figures  show  $76.17 
less  than  the  book. 

Q.  That  is  by  reason  of  your  adding  the  cross-addition, 
is  that  right?  A.  Yes. 

Q.  April  1934?  A.  $104.30. 

Q.  Less?  A.  Less. 

Q.  The  next  one  is  July  1934.  A.  $74.32  plus. 

Q.  January  1935  was  $40.41.  A.  $40.41  plus. 

Q.  August  1935,  $6.08.  A.  $6.08  plus. 

Q.  January  1936?  A.  $87.08  minus. 

Q.  February?  A.  $97.97  minus. 

Q.  March?  A.  $7.74  plus. 

Q.  April?  A.  $88.63  minus. 

Q.  May  1  to  May  20?  A.  Plus  $1,191.82. 

By  Mr.  Libby : 

459  Q.  Mr.  Duvall,  as  shown  by  the  book  in  evidence, 
are  there  certain  dates  on  which  no  entries  are  made 

at  all  ?  A.  September  1, 1935 ;  no  entry  of  cash  received  on 
this  day. 

Q.  Are  there  other  dates  on  which  there  are  no  entries? 
A.  July  17,  no  entry  of  cash  received  or  cash  paid  out  on 
that  date. 

Q.  What  was  paid  out,  if  anything,  on  September  1  ?  A. 
In  the  “Miscellaneous  Expense”  column,  an  item  of  $4  to 
Consumers  was  shown.  The  item  of  $4  on  the  first  day  was 
not  carried  into  the  “Total”  column. 

Q.  And  no  entry  of  cash  received  on  that  date?  A.  No 
entry  of  cash  received  on  September  1. 
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Q.  And  on  July  17,  1934?  A.  July  17,  1934,  no  item  of 
cash  received  and  no  item  of  cash  paid  out. 

Q.  With  reference  to  the  next  day,  is  there  anything  to 
indicate —  A.  (Interposing)  The  figure  is  normal. 

Q.  The  figure  is  normal  the  next  day? 

Mr.  Marshall.  I  object  to  that  because  that  is  a  pure 
conclusion  as  to  whether  it  is  normal  or  not. 

By  Mr.  Libby : 

Q.  What  is  the  figure?  A.  The  figure  is  $180.01  for  the 
next  day. 

Q.  What  was  the  figure  for  the  day  previous?  A.  $180.20. 
Q.  What  is  the  figure  for  the  three  davs  previous  to  that? 
A.  $193.09,  $171.22,  and  $163.99. 

460  Q.  Did  you  find  other  instances,  Mr.  Duvall,  where 
there  was  no  entry  for  a  day,  but  what  appeared  to 

be  double  entries  for  the  following  day?  A.  On  July  22, 
1934  there  were  no  entries  of  cash  received  or  cash  dis¬ 
bursed.  On  July  23  the  cash  received  was  $342.20. 

Q.  What  was  the  cash  received  for  the  day  previous  to 
the  one  on  which  there  was  no  entry?  A.  On  the  21st  of 
July  1934  the  cash  received  was  $201.74. 

Q.  So  that  there  was  practically  a  double  entry  on  the 
23rd  of  July?  A.  On  the  23rd  of  July  there  was  appar¬ 
ently  a  double  entry. 

Q.  Have  you  some  other  cases  of  that  kind?  A.  I  don’t 
know  just  where  to  put  my  finger  on  them,  but  I  can  find 
them.  (After  examining  papers:)  Yes.  On  June  14,  1934, 
there  was  no  entry  of  receipts  or  disbursements. 

Q.  What  w'ere  the  receipts  the  day  previous  to  that?  A. 
$177.11. 

Q.  And  what  were  the  receipts  as  shown  by  the  book  on 
the  day  following?  A.  $344.76. 

Q.  Are  there  any  others?  A.  On  June  20,  1934  there 
was  no  entry  of  receipts. 

Q.  The  previous  day’s  receipts  were  what?  A.  On  June 
19  they  were  $164.85. 

Q.  And  on  the  day  following?  A.  $347.37.  There 

461  are  others  in  the  book  that  could  be  located  if  you 
want  me  to  do  so. 

Q.  In  regard  to  the  “Merchandise”  column,  Mr.  Duvall, 
which  has  been  totaled —  A.  (Interposing)  In  almost 
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every  instance  the  total  of  the  monthly  “Merchandise  Ex¬ 
pense’’  column — there  has  been  an  apparent  adjustment 
figure  in  parentheses  inserted  behind  it.  In  some  instances 
this  figure  is  quite  sizable — $500. 

Q.  Will  you  point  out  in  the  book  certain  cases  where 
that  has  occurred?  A.  You  have  reference  to  the  adjust¬ 
ment  figure? 

Q.  The  adjustment  figure.  A.  Well,  it  appears  in  every 
instance,  as  I  recollect. 

Q.  Point  out,  please,  some  particular  months  and  the 
amount  of  the  adjustment  figures.  A.  January  1935,  $51.88 
plus. 

Mr.  Williams.  Let  us  get  something  on  the  record  on 
that  point. 

By  Mr.  Libby : 

Q.  Explain  what  that  adjustment  figure,  as  you  call  it, 
means.  State  what  purpose  it  serves  on  the  book  and  in 
what  column  it  is.  A.  Underneath  the  “Merchandise  Ex¬ 
pense”  column.  It  apparently  means — or  the  way  I  have 
calculated  it — that  they  needed  $51.88  in  addition  to  make 
that  total  which  appears  there  be  correct. 

Q.  Take  another  month.  A.  The  month  of  October  of 
1934,  $14.55.  The  column  has  been  added  too  much. 

Q.  So,  that  is  a  minus  item?  A.  Yes,  minus. 

462  Q.  That  is  to  make  this  column  balance  ?  A.  $14.55 
is  over-added.  Likewise,  in  the  month  of  July  1934, 
$33.60  too  much. 

Q.  So,  that  was  over-added  in  that  instance?  A.  Yes. 

May  1936,  $35.01  plus,  which  means  it  was  $35.01  should 
have  been  included  in  the  total. 

Q.  Can  you  find  the  item  of  $500  that  you  referred  to? 
A.  In  May  1934,  $514.28.  In  March  1935,  $389.12. 

Q.  Plus  or  minus  ?  A.  Minus  in  both  cases. 

Q.  Will  you  refer  to  the  year  1936,  take  the  first  four 
months  of  the  year,  and  state  what  the  wage  expense  is  as 
shown  by  the  books?  A.  The  wages  show  for  the  first  four 
months  of  1936 — 

Q.  (Interposing)  State  each  month.  A.  January,  $837.37 ; 
February,  $615.51 ;  March,  $931 ;  April,  $829.50. 

Q.  I  am  now  going  to  ask  you  about  the  20  days  in  May, 
which  appear  in  that  book.  A.  May  1  to  20,  $937.50. 


366  GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL. 

Q.  For  20  days  in  May  the  wage  expense  was  greater 
than —  A.  (Interposing)  For  any  one  of  the  preceding 
four  months. 

Q.  Let  me  direct  your  attention  to  the  month  of  October 
1933.  In  the  “Miscellaneous”  column  do  you  find  an  item 
of  “Painter  and  Precooling.”  A.  Yes. 

463  Q.  Will  you  state  the  amounts  as  shown?  A.  On 
October  13  is  an  amount  labeled  “Painter,”  $165. 

Q.  And  on  October  27?  A.  October  27,  an  item  labeled 
“Precooling”  $225. 

Q.  Making  a  total  of  what?  A.  $390  in  the  “Total”  col¬ 
umn  for  the  month. 

Q.  Have  those  amounts  been  included  in  the  “Disburse¬ 
ments”  column?  A.  These  amounts  totaling  $390  have 
been  carried  in  the  monthly  “Total”  column  but  for  some 
unknown  reason  were  omitted  from  the  daily  “Disburse¬ 
ments”  column. 

By  Mr.  Burton : 

Q.  Not  cross-added?  A.  Not  cross-added. 

By  Mr.  Williams : 

Q.  Thev  were  carried  in  what  vou  call  the  monthly  “To- 
tal”  column  but  were  omitted  from  the  daily  “Disburse¬ 
ments”  total?  A.  That  is  right.  That  happens  to  be  a 
month  where  an  adjustment  figure  of  $509.82  appears. 

By  Mr.  Libby  : 

Q.  Plus  or  minus?  A.  Minus. 

Q.  Mr.  Duvall,  from  your  experience  can  you  state 
■whether,  in  your  opinion,  this  book  correctly  reflects  the 
business  which  Panagopoulos  did  during  the  period  that 
it  is  intended  to  cover? 

Mr.  Marshall.  I  object.  That  is  certainly  for  the 

464  Auditor. 

Mr.  Libby.  He  is  an  expert. 

Mr.  Marshall.  So  is  the  Auditor,  and  that  is  the  Audi¬ 
tor’s  job. 

Mr.  Libby.  Experts  sometimes  like  to  be  confirmed  by 
other  experts. 

Mr.  Marshall.  But  an  expert  who  is  given  a  job  by  the 
Court  cannot  pass  it  over  to  somebody  else  and  take  some- 
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body  else’s  opinion  about  it.  I  submit  that  counsel  is  ask¬ 
ing  an  opinion  of  this  witness  as  to  whether  or  not  these 
books  correctly  reflect  the  operation  of  this  business,  and 
that  is  something  that  the  Auditor  is  just  as  capable  of  de¬ 
termining  as  the  witness  is,  and  it  is  the  Auditor’s  job  and 
not  the  witness’. 

The  Auditor.  The  objection  is  sustained. 

Mr.  Libby.  Your  Honor  allows  me  an  exception? 

The  Auditor.  Yes. 

Mr.  Libby.  Just  for  the  purpose  of  the  record,  I  shall 
offer  the  schedules  prepared  by  Mr.  Duvall,  not  as  evidence 
of  the  books  but  as  they  might  be  of  assistance  to  the  Audi¬ 
tor  in  considering  the  books.  I  understand  that  we  agree 
that  they  are  not  evidence,  but  the  witness  prepared  certain 
schedules. 

Mr.  Marshall.  I  object.  Nothing  is  entitled  to  be  re¬ 
ceived  except  as  evidence. 

Mr.  Libby.  Then,  I  shall  offer  it  in  evidence. 

Mr.  Marshall.  Then,  I  shall  object.  It  is  not  evidence. 
I  thought  we  were  all  agreed  on  that. 

465  (At  this  time  there  was  an  informal  discussion  be¬ 
tween  the  Auditor  and  counsel,  which  was  not  re¬ 
corded.  The  following  then  occurred:) 

The  Auditor.  I  believe  I  shall  let  these  come  in  subject 
to  verification. 

Mr.  Williams.  It  is  simply  three  schedules.  One  is 
marked  “Receipts  Schedule,”  one  “Ninth  and  New  York 
Avenue  Lunch,  October  18,  1932,  to  May  20,  1936.”  That 
simply  gives  by  months  the  totals  and  then  by  years — 
simply  the  figures. 

Mr.  Libby.  And  is  a  statement  by  Mr.  Duvall,  explain¬ 
ing  what  these  figures  show. 

The  Auditor.  Yes. 

Mr.  Williams.  Schedule  1  shows  so-and-so,  Schedule  2 
shows  so-and-so,  and  Schedule  3  shows  so-and-so.  Sched¬ 
ule  2  is  marked  “Ninth  and  New  York  Avenue  Lunch,  Dis¬ 
bursements,  October  18,  1932,  to  May  20,  1936,”  the  same 
dates  as  for  the  receipts.  That  purports  to  be  the  total 
operating  expenses  month  by  month,  merchandise  paid, 
wages  paid,  laundries,  beer  kegs,  miscellaneous  disburse¬ 
ments  by  check,  and  then  in  the  final  column,  which  is  the 
eleventh  column,  non-operating  expenses. 
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The  Auditor.  I  shall  allow  them  in  subject  to  verifica¬ 
tion.  Of  course,  it  goes  without  saying  that  those  figures 
will  be  accepted  by  the  Auditor  only  to  the  extent  that  he 
finds  they  are  supported  by  the  books. 

Mr.  "Williams.  Which  book  is  known  as  Plaintiffs’  Ex¬ 
hibit  1. 

Mr.  Marshall.  I  ask  an  exception  to  your  allowing  them 
in  evidence. 

466  The  Auditor.  Yes. 

Mr.  Libby.  Does  this  go  in  as  an  exhibit,  or  is  it 
simply  to  be  marked  for  identification? 

Mr.  Marshall.  He  says  he  admits  it  in  evidence. 

Mr.  Libby.  Then,  it  will  be  Defendants’  Exhibit  11. 

Mr.  Williams.  And  will  be  further  designated  by  the 
name  “Duvall.” 

(The  schedules  referred  to  were  marked  “Defendants’ 
Exhibit  11”  and  were  thereupon  received  in  evidence.) 

Mr.  Libby.  That  is  all. ; 

Cross  Examination 

By  Mr.  Burton : 

Q.  Mr.  Duvall,  suppose  you  explain  to  me  again  what 
those  adjustment  items  were,  found  in  parentheses  at  the 
bottom  of  the  pages  for  several  months.  A.  It  meant  to 
me  that  the  total  disbursements  for  the  month  were  out 
either  minus  or  plus  to  the  extent  of  the  figure  that  was 
shown  in  parentheses. 

Q.  That  is  to  say,  the  total  cash  paid  out —  A.  (Inter¬ 
posing)  Was  incorrect  to  the  amount  shown  in  paren¬ 
theses,  either  minus  or  plus. 

Q.  How  would  you  determine  that  it  was  incorrect?  A. 
By  re-adding  the  column. 

Q.  Which  column?  A.  The  “Total.” 

Q.  The  total  cash  paid  out?  A.  Yes,  and  checking  it  up 
by  re-adding  all  other  columns  which  entered  into  that,  both 
vertically  and  horizontally. 

467  Q.  In  October  1933,  looking  at  Plaintiff’s  Exhibit 
1,  an  account  book,  the  total  appearing  there  is  $4,- 

810.19;  is  that  correct?  A.  Yes. 

Q.  If  you  were  to  add  all  of  the  figures  appearing  in  the 
columns  for  merchandise,  wages,  laundry,  broken  dishes, 
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napkins,  bags,  trash,  sundry,  and  other  items  not  listed,  or 
rather  not  named,  your  figure  would  not  be  $4,810.19;  is 
that  correct,  sir?  A.  If  all  columns  of  expense  were  added, 
the  total  for  the  month  of  October,  which  appears  in  the 
book  as  $4,810.19,  should  be  $6,072.99. 

Q.  Actually  it  appears  as  $4,810.19?  A.  $4,810.19. 

Q.  But  your  figure  in  parentheses  is  $509.82?  A.  That 
is  not  my  figure. 

Q.  So,  obviously  that  $509.82  could  not  be  the  difference 
between  the  total  of  the  column  marked  “Cash  paid  out” 
and  what  you  think  it  ought  to  have  been?  A.  No,  mathe¬ 
matically  that  is  the  wrong  figure. 

Q.  So,  you  are  wrong  about  that  figure?  A.  No,  I  am 
not  wrong  about  it. 

Q.  Suppose  you  explain  that.  A.  I  did  not  say  that  this 
figure  was  necessary  to  make  this  figure  correct. 

Q.  What  did  you  mean,  sir?  A.  I  meant  that  that  figure 
was  used  by  some  one  who  was  keeping  the  book,  and 
468  it  was  entered  there  as  being  the  correct  adjustment 
figure. 

Q.  But  you  do  not  know  what  that  adjusts  ?  A.  No.  Sup¬ 
posedly  it  adjusts  the  monthly  total. 

By  Mr.  Marshall : 

Q.  Do  you  mean  supposed  by  you?  A.  No,  by  the  man 
keeping  the  book. 

Q.  How  do  you  know  what  he  supposed?  A.  That  is 
what  I  supposed. 

Mr.  Williams.  That  is  what  he  supposed  somebody  else 
supposed. 

Mr.  Marshall.  Yes,  he  supposed  somebody  else  supposed 
that. 

By  Mr.  Burton : 

Q.  Let  us  take  another  month,  the  month  of  November 
1933.  The  total  appearing  at  the  bottom  of  the  column 
“Total  Cash  Paid  Out”  is  $4,430.07.  What  is  the  figure 
you  arrived  at?  A.  I  arrived  at  the  total  net  operating  ex¬ 
pense  for  that  month,  the  month  of  November  1933,  of 
$5,090.79. 

Q.  The  figure  in  parentheses,  appearing  here,  is  $106.25? 
A.  That  is  right. 
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Q.  So,  obviously  that  cannot  be  the  difference  between 
the  operating  expense  as  you  found  it  and  the  total  of  the 
column  “Total  Cash  Paid  Out,”  can  it?  A.  That  is  right. 
We  have  this  “Disbursements”  column  here  to  consider, 
also.  We  have  got  to  take  these  items  into  consideration. 

By  Mr.  Williams : 

469  Q.  If  you  say  “this”  and  “that,”  the  reporter 
does  not  get  what  vou  mean  for  the  record.  A.  We 

have  to  take  the  figures  on  the  right-hand  page  into  con¬ 
sideration  in  arriving  at  the  total  disbursements  for  the 
month,  they  being  check  disbursements. 

Q.  Are  they  on  the  left-hand  page?  A.  On  the  right- 
hand  page  are  the  check  disbursements;  on  the  left-hand 
page  are,  supposedly,  cash  disbursements. 

May  I  proceed  a  little  further  in  explanation  of  this? 

By  Mr.  Burton: 

Q.  Go  ahead,  if  you  like.  A.  Then  the  items  of  a  per¬ 
sonal  or  a  capital  nature  are  deducted  from  all  disburse¬ 
ments  to  show  the  net  operating  expense  as  shown  you  on 
mv  statement. 

mi 

Q.  Let  us  suppose  or  take  again  the  figure  $4,430.07, 
which  is  the  total  appearing,  by  the  book,  for  the  “Total 
cash  paid  out”  column.  A.  Yes. 

Q.  We  find,  according  to  your  records,  $5,090.79  were 
the  total  operating  expenses;  is  that  correct,  sir?  A.  Yes. 

Q.  Let  us  add,  then,  to  $4,430.07,  $106.25,  which  is  the 
amount  appearing  in  parentheses  as  the  apparent  adjust¬ 
ment  figure,  and  let  us  add  what  you  say  should  have  been 
added,  the  checks  paid  out,  namely,  $746.40;  is  that  cor¬ 
rect?  A.  According  to  the  bookkeeper’s  figures,  the  check 
disbursements  are  $747  even. 

Q.  Would  that  explain  the  difference  or  not?  A.  That 
does  not  explain  the  difference. 

470  Q.  So,  this  figure  in  parentheses,  $106,25,  you  have 
never  been  able  to  figure  out  to  a  mathematical  cer¬ 
tainty?  A.  I  never  attempted  to  make  that  adjustment 
figure  adjust  the  account. 

Q.  So,  when  you  say  that  it  apparently  is  this,  that,  or 
the  other  thing,  that  is  pure  supposition  ?  A.  It  was  some¬ 
thing  that  was  used  by  somebody  who  kept  the  book. 
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Q.  You  do  not  know  what  he  used  it  for;  is  that  right? 
A.  No,  I  don’t  know  what  he  used  it  for,  but  I  assume  that 
he  used  it  as  an  adjustment  figure  of  the  disbursements. 

Q.  But  you  have  not  been  able  to  prove  that  it  was  an 
adjustment  of  anything?  A.  No. 

Q.  You  do  not  know  what  it  is?  A.  No. 

By  Mr.  Libby : 

Q.  You  did  not  put  any  figures  on  this  book  at  any  time? 
A.  Oh,  no;  only  my  identification  marks  as  to  checking. 

By  Mr.  Burton: 

Q.  In  making  an  audit  of  this  book,  you  had  before  you 
Plaintiffs’  Exhibits  A  and  B? 

Mr.  Libby.  Let  me  say  here  that  it  is  in  evidence  and 
has  been  testified  to  that  Exhibits  A  and  B  were  correct  as 
shown  by  the  books,  so  A  and  B  and  the  books  are  identical 
except  for  one  correction,  which  was  made. 

Mr.  Burton.  Do  not  let  us  have  it  understood  that  Ex¬ 
hibits  A  and  B  exactly  reflect  the  books.  We  did  not  say 

that  they  exactly  reflected  the  books.  There  were 
471  certain  corrections  made  on  the  books,  and  after  Mr. 

Bcvis  had  made  the  corrections  and  put  down  the 
proper  figures,  he  arrived  at  the  figures  which  appear  on 
Exhibits  A  and  B. 

Mr.  Libby.  Which  are  the  corrected  figures  of  this  book. 

Mr.  Burton.  That  is  correct. 

Mr.  Libby.  So,  the  book  and  Exhibits  A  and  B,  with  the 
exception  of  a  correction  which  was  agreed  to,  as  I  recall 
it,  are  identical? 

Mr.  Burton.  That  is  correct. 

By  Mr.  Burton: 

Q.  Mr.  Duvall,  did  you  have  before  you  at  any  time,  while 
making  an  audit  of  Plaintiffs’  Exhibit  1,  Plaintiffs’  Ex¬ 
hibits  A  and  B?  A.  Yes. 

Q.  Did  you  compare  Plaintiffs’  Exhibits  A  and  B  with 
your  figures?  A.  I  did. 

Q.  Did  you  find  any  substantial  difference  in  the  total 
result  between  your  figures  and  those  of  Exhibits  A  and  B? 
A.  I  found — I  refer  to  the  receipts  now — that  in  19  cases 
out  of  43 — 
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Q.  (Interposing)  I  am  not  asking  that.  What  was  the 
net  result?  A.  I  have  not  yet  compiled  it.  I  found  a  dif¬ 
ference.  I  have  not  compiled  the  amount  in  dollars  and 
cents. 

Q.  But  that  was  a  very  small  difference,  was  it  not? 

Mr.  Libby.  He  said  he  had  not  compiled  it.  How  can 
he  say? 

472  The  Witness.  I  cannot  say  whether  it  was  large 
or  small  at  the  present  time,  but  that  can  be  fig¬ 
ured  up. 

By  Mr.  Burton: 

Q.  Do  you  have  Exhibits  A  and  B  ?  A.  I  have  not. 

Q.  Why  did  you  not  do  that,  Mr.  Duvall?  A.  I  was  at¬ 
tempting  to  show  the  true  result  of  the  receipts  and  dis¬ 
bursements  book  only. 

Q.  Would  the  true  result  be  reflected  in  the  difference 
between  your  figures  and  the  figures  of  Exhibits  A  and  B? 
A.  They  would  show  a  difference  between  my  result  and 
the  A  and  B  result. 

Q.  Would  it  not  be  important  to  know  what  that  differ¬ 
ence  was  ?  A.  If  you  wished  to  know  the  figure,  yes. 

Q.  Did  you  not  want  to  know  it? 

Mr.  Libby.  I  object  to  this  line  of  examination. 

Mr.  Marshall.  Ask  him  if  he  was  told  not  to  do  it. 

The  Witness.  I  was  employed  to  audit  accounts  and  to 
furnish  a  true  statement  of  the  result. 

Bv  Mr.  Burton : 

Q.  Were  you  asked  to  take  Exhibits  A  and  B  into  con¬ 
sideration?  A.  Yes. 

Q.  You  were?  A.  Yes. 

Mr.  Williams.  I  should  like  the  witness  to  state  whether 
he  received  Exhibits  A  and  B  that  are  in  the  Auditor’s  pos¬ 
session,  or  whether  he  received  copies. 

473  Mr.  Burton.  We  are  not  making  a  point  of  that. 

Mr.  Williams.  I  know,  but  there  are  certain  cor¬ 
rections  made  in  the  Auditor’s  copy  which  were  not  made 
on  the  copy  in  our  office.  I  think  it  is  important  to  know 
which  he  used. 

Mr.  Burton.  All  right. 

The  Witness.  I  might  say  this,  Mr.  Burton — 
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By  Mr.  Williams : 

Q.  (Interposing)  You  are  referring  to  certain  exhibits 
as  “A”  and  “B.”  Where  did  you  get  them,  and  were  they 
copies  or  originals?  A.  It  was  mimeographed  copy. 

Q.  Where  did  you  get  it?  A.  It  was  furnished  me  by 
Mr.  Libby. 

Mr.  Williams.  Evidently  they  were  not  even  copies  of 
what  is  in  the  Auditor’s  office. 

Mr.  Libby.  It  was  a  copy.  It  was  corrected  A  and  B. 

Mr.  Williams.  I  should  think  that  ought  to  be  straight¬ 
ened  out. 

Mr.  Marshall.  Mr.  Libby  says  he  had  an  exact  copy  of 
them. 

Mr.  Williams.  My  impression  is  that  the  copies  were 
made  before  the  correction. 

Mr.  Marshall.  Mr.  Libby  says  he  knows  to  the  contrary. 
He  is  the  man  who  gave  him  the  copy.  He  ought  to  know 
what  he  gave  him. 

Mr.  Libby.  It  was  a  correct  copy,  corrected  from  the  one 
in  the  Auditor’s  office. 

By  Mr.  Libby. 

Q.  Have  you  that  copy  that  you  had,  or  did  you  return 

it?  A.  I  returned  it. 

474  Q.  Would  that  be  with  your  work  sheets?  A.  No. 

Here  is  one  here  (handing  a  paper  to  Mr.  Libby). 

Q.  That  is  not  A  and  B;  that  is  a  reproduction.  A.  Yes, 
I  said  a  mimeographed  copy  of  A  and  B  exhibits. 

Mr.  Libby.  Wliat  he  is  referring  to  is  the  mimeographed 
copy  of  Mr.  Dilli’s  analysis. 

Mr.  Burton.  Has  that  got  A  and  B  reflected  in  it? 

Mr.  Libby.  It  is  supposed  to,  but  it  hasn’t  the  correc¬ 
tions.  It  is  the  same,  but  that  is  not  A  and  B.  That  is  Mr. 

Dilli’s  analvsis. 

•> 

Mr.  Duvall  mav  not  remember,  but  I  handed  him  at  the 
time  two  sheets,  one  A  and  one  B,  which  had  been  corrected 
according  to  the  sheets  as  used  in  the  Auditor’s  office. 

The  Witness.  Yes. 

Mr.  Libby.  If  you  used  that  mimeographed  copy,  that 
was  not  A  and  B ;  that  was  simply  a  reflection  of  A  and  B. 


374  GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL. 

I 

By  the  Auditor : 

Q.  Is  this  what  you  used  (handing  a  paper  to  the  wit¬ 
ness)?  A.  I  just  used  that  for  comparative  purposes  as  I 
was  proceeding  through  the  audit. 

By  Mr.  Burton: 

Q.  You  said  you  used  them  for  comparative  purposes? 
A.  Yes. 

Q.  Did  you  compare  the  total  net  profit  that  you  found 
and  the  total  net  loss  that  you  found  with  the  respective 
items  on  the  reproduction  of  A  and  B?  A.  I  did, 

475  but  made  no  record  of  it  in  my  report. 

Q.  You  made  no  record  of  it?  A.  No. 

Q.  What  were  you  told  to  do  when  you  were  asked  to 
audit  this  book,  Plaintiffs’  Exhibit  1?  A.  Furnish  a  re¬ 
ceipts  schedule  and  disbursements  schedule  and  a  profit 
and  loss  schedule. 

Q.  You  were  not  told  to  look  for  any  errors?  A.  That 
would  result  in  the  findings.  The  errors  would  show  them¬ 
selves  up. 

Q.  Were  you  told  to  look  for  any  errors?  A.  Oh,  yes. 

Q.  Were  you  told  to  make  any  comparison  between  the 
reproduction  and  your  findings?  A.  That  was  not  neces¬ 
sary;  I  would  naturally  do  that. 

Q.  I  want  to  know  whether  you  were  told  to  make  any 
comparison.  A.  I  don’t  recall  at  this  time  whether  I  was 
told  to  make  comparisons. 

Q.  But  you  did  make  some  comparison,  you  say?  A.  Oh. 
yes. 

Q.  But  not  of  the  total  result?  A.  In  each  monthly  re¬ 
sult. 

Q.  But  not  in  the  total  result?  A.  Not  in  furnishing  my 
statement. 

Q.  You  would  not  be  able  to  say  now  whether  the  differ¬ 
ence  between  your  results  and  the  total  results  shown  on 
the  reproduction  of  A  and  B  are  large  or  small?  A.  I  know 
from  memory  that  the  difference  between  A  and  B 

476  schedules  and  my  report — my  figures  show  $540.20 
more  actually  received. 

Q.  That  is  over  a  period  of  how  many  months?  A.  Forty- 
three.  In  forty-three  instances.  There  were  one  or  two 
instances  where  the  month  was  split. 
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Q.  But  something  in  excess  of  $10  per  month ;  is  that  cor¬ 
rect?  A.  Yes. 

Q.  That  $540  means  that  Mr.  Panagopoulos  took  in  more 
than  he  claimed  he  took  in;  is  that  correct?  A.  No. 

Q.  What  does  it  mean?  A.  According  to  the  individual 
daily  items  set  down  in  his  receipts  book,  the  total — the 
entire  total — of  all  figures,  day  for  day  for  the  43  months — 
the  true  figure  should  be  $540.20  more  than  he  shows  on 
his  Exhibits  A  and  B.  He  took  in  more  than  is  shown  in 
his  totals  of  his  dailies. 

Q.  He  took  in  more  than  he  claimed  he  took  in;  is  that 
correct  ?  A.  Actually. 

Q.  You  say  there  was  a  $540  difference?  A.  $540.20  dif¬ 
ference  in  cash,  and  he  put  the  difference  in. 

Q.  Was  there  any  difference  in  the  disbursements?  A. 
There  were  differences  every  month. 

Q.  WThat  was  the  total  difference?  A.  I  don’t  recall. 

Q.  You  do  not  know  whether  that  was  large  or  small? 
A.  Yes.  I  can’t  say  now  just  whether  it  was  thou- 
477  sands  of  dollars  or  hundreds  of  dollars,  at  the  pres¬ 
ent  time. 

Q.  Do  you  not  think  that  it  is  important  in  making  an 
audit  of  Mr.  Panagopoulos’  book  and  a  comparison  with 
the  statement  which  he  has  presented  to  know  the  total  re¬ 
sult?  A.  Yes,  it  is  important. 

Q.  But  you  did  not  find  the  total  result?  A.  It  could  be 
very  easily  obtained  right  now,  but  I  didn’t  find  it.  I 
haven’t  made  any  record  of  it — of  the  total. 

Q.  Do  you  know  whether  the  disbursements  were  more 
or  less  than  are  shown  by  Mr.  Panagopoulos’  statement? 
A.  I  couldn’t  say  at  the  present  time. 

Q.  You  do  not  know?  A.  No. 

Q.  You  mentioned,  and  specified  by  months  and  days 
and,  I  think,  years,  certain  differences  in  gross  additions, 
which  you  said  were  in  error?  A.  Yes. 

Q.  Were  those  all  of  the  differences  which  you  gave?  A. 
I  don’t  just  get  your  question. 

Q.  You  stated  that  on  January  9  and  29,  1934,  there  was 
a  difference  in  the  total,  or  an  error  in  the  total,  rather — 
A.  (Interposing)  Yes. 

Q.  (Continuing)  — in  gross  addition,  in  total  expenses? 
A.  Yes. 
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Q.  It  resulted  in  $76.17  less  than  it  should  have  been ;  is 
that  correct?  A.  Yes. 

Q.  You  mentioned  other  items:  April  1934,  July  1934, 
January  1935,  August  1935,  January  1936,  Febru- 

478  ary,  March,  April  1936,  and  the  period  from  May  1 
to  May  20,  1936?  A.  Yes. 

Q.  Those  are  the  ones  you  mentioned?  A.  They  are  the 
ones  I  mentioned. 

Q.  Were  there  any  others?  You  may  look  at  your  work 
sheet  if  you  want  to.  A.  Yes.  Let  me  have  it,  Mr.  Libby. 

Bv  Mr.  Libbv: 

Q.  You  have  it  there,  have  you  not?  A.  I  think  so.  Of 
course,  I  haven’t  the  daily  figures  here  before  me. 

By  Mr.  Burton : 

Q.  I  do  not  mean  the  daily;  I  mean  any  other  months. 
A.  I  find  that  in  every  month  of  the  43  the  disbursements 
as  revealed  by  my  audit  were  different  from  the  items  of 
disbursement  as  shown  by  the  Exhibits  A  and  B. 

Q.  There  are  other  times,  then,  that  vou  do  not  give?  A. 
Yes. 

Q.  Did  you  find  what  the  net  result  was?  A.  Of  all  of 
the  differences? 

Q.  Of  all  of  the  differences.  A.  I  didn’t  take  the  total, 
but  I  have  the  figures  here,  that  can  be  totaled. 

Q.  Do  you  not  think  it  is  important  to  know  the  amount 
of  difference?  A.  I  know  the  monthly  differences. 

Q.  Do  you  not  think  it  is  important  to  know  it  for  the 
whole  period? 

479  Mr.  Libby.  Is  it  worth  while  to  go  into  all  of 
this?  Let  Mr.  Duvall  get  the  figures  for  you.  He 

says  he  can  get  them  for  you. 

The  Witness.  I  probably  at  one  time  did  know  them. 

Bv  Mr.  Burton: 

Q.  But  you  made  no  note  of  it?  A.  I  made  no  note  of 
it  in  my  report. 

Q.  I  am  asking  whether  or  not  you  think  it  important — 
Mr.  Libby  (interposing).  What  difference  does  it  make 
what  Mr.  Duvall  thinks? 

Mr.  Burton.  He  has  qualified  here  as  an  auditor  and 
has  made  certain  comment  upon  the  books. 
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Mr.  Libby.  I  shall  be  glad  to  tell  the  Auditor  exactly 
what  I  asked  Mr.  Duvall  to  do  and  to  state  what  he  did. 
Mr.  Burton  now  wants  him  to  give  some  other  informa¬ 
tion.  We  want  him  to  give  it  to  Mr.  Burton,  but  what 
difference  does  it  make  what  Mr.  Duvall  thinks  is  impor¬ 
tant?  If  Mr.  Burton  thinks  it  is  important,  we  will  give  it 
to  him  or  will  do  anything  you  Honor  wants  us  to  do. 

The  Auditor.  I  think  it  is  proper  cross  examination. 

Mr.  Burton.  AVill  you  read  my  question,  Mr.  Reporter? 

The  Reporter  (reading) : 

“  Q.  I  am  asking  whether  or  not  you  think  it  important.  7  7 

Mr.  Libby.  This  is  the  first  time  I  have  heard  that  a 
witness  ’  thoughts  were  important. 

Mr.  Burton.  That  is  his  opinion,  is  it  not?  He  is  here 
as  an  expert  to  give  an  opinion.  I  want  to  know  if  he 
thought  it  was  important  to  tell  us  the  net  difference. 
480  Mr.  Williams.  What  do  you  mean  by  “net  differ¬ 
ence’7? 

Mr.  Burton.  I  want  the  overages  and  the  shortages 
which  appeared  in  this  period. 

By  Mr.  Burton: 

Q.  Do  you  understand  what  I  mean,  Mr.  Duvall?  A.  I 
understand  what  you  mean,  Mr.  Burton,  yes.  I  think  it 
is  important  to  know  it. 

Q.  You  w'ere  looking  only  for  mistakes,  wTere  you  not? 
A.  No. 

Q.  You  were  trying  to  make  a  report  as  to  the  real  cir¬ 
cumstances  of  these  books?  A.  I  was  trying  to  give  a  true 
picture  of  the  book. 

Q.  You  still  think  or  you  do  think  it  was  important  to 
know’  the  net  difference  of  shortages  and  overages?  A.  Yes, 
I  did,  and  I  did  know  at  one  time. 

Q.  But  you  made  no  record  of  that?  A.  I  made  no 
record  of  it  in  my  statement. 

Q.  You  are  not  prepared  to  report  that  this  morning? 
A.  No,  unless  you  want  to  wrait  for  my  calculation  on  it. 

By  Mr.  Libby: 

Q.  How  long  would  that  take?  A.  Well,  there  are 
minuses  and  pluses  all  the  way  through. 

Mr.  Williams.  The  witness  examined  the  book — the  one 
book — which  was  produced  by  the  plaintiff.  That  is  what 
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I  understood  his  report  had  reference  to.  Now,  on  cross 
examination,  there  is  reference  to  Exhibits  A  and  B  and 
to  an  analysis  of  those  exhibits,  which  I  think  was  made 
by  Mr.  Dilli,  and  the  witness  is  now  being  asked 

481  whether  or  not  he  ascertained  the  total  net  differ¬ 
ence  of  disbursements  or  errors  in  disbursements  and 

errors  in  receipts  as  shown  by  that  exhibit.  I  do  not  see 
the  importance  of  that.  It  seems  to  me  the  question  is, 
What  do  the  books  show? 

Mr.  Marshall.  He  had  those  exhibits  given  to  him  by 
your  associate.  I  think  he  must  have  had  them  for  some 
purpose. 

Mr.  Williams.  I  should  like  to  have  that  explained. 
The  Witness.  The  A  and  B  exhibits  do  not  show  a  total 
amount  of  the  entire  business;  they  only  show  a  monthly 
total. 

By  Mr.  Burton: 

Q.  In  other  words,  you  took  Exhibits  A  and  B  on  their 
face  and  thought  it  unimportant  to  make  the  total?  A. 
T  took  Exhibits  A  and  B  and  compared  my  results  with 
them  month  bv  month. 

Q.  You  have  not  answered  my  question. 

Mr.  Burton.  Will  you  read  the  question,  Mr.  Reporter? 
The  Reporter  (reading) : 

“Q.  In  other  words,  you  took  Exhibits  A  and  B  on  their 
face  and  thought  it  unimportant  to  make  the  total ?” 

The  Witness.  I  did  make  the  total. 

Bv  Mr.  Burton: 

Q.  Of  Exhibits  A  and  B?  A.  In  the  case  of  receipts, 
and  not  in  disbursements. 

Q.  Why  in  receipts  and  not  in  disbursements?  A.  I  took 
it  yearly  in  receipts.  That  is  the  way  I  started  out,  and 
found  it  was  not  necessary  to  go  on. 

Q.  My  question  is,  then,  Why  yearly  in  receipts  and 
not  for  disbursements?  A.  For  no  particular 

482  reason. 

Q.  You  referred  to  the  month  of  October  1933,  Mr. 
Duvall,  on  Plaintiffs’  Exhibit  1. 

Mr.  Williams.  That  is  the  book. 

Mr.  Burton.  The  account  book,  October  1933. 
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Bv  Mr.  Burton: 

•> 

Q.  Will  you  turn  to  that,  please?  You  said  that  there 
were  two  items,  one  marked  “Painter,  $165,”  and  one 
marked  “Pre-cooling,  $225,”  making  a  total  of  $390  which 
was  not  cross-added.  A.  That  is  right 

Q.  Therefore,  it  was  not  included  in  the  total  of  operat¬ 
ing  expenses  for  the  month;  is  that  correct?  A.  Yes. 

Q.  Would  you  say,  seeing  “Pre-cooling”  on  the  book, 
that  that  meant  some  sort  of  furniture  or  fixtures  for  use 
in  the  business?  A.  I  thought  it  was  for  some  use  in  the 
business,  yes. 

Q.  I  am  asking  if  you  thought  it  was  some  sort  of  fix¬ 
ture.  A.  I  don’t  know  whether  “Pre-cooling”  was — 
whether  it  meant  pre-cooling  of  beverages  or  the  cooling 
of  the  air  in  the  building. 

Q.  In  any  event,  it  would  require  some  machinery,  would 
it  not? 

Mr.  Libby.  Is  this  proper  cross  examination?  He  has 
not  gone  outside  the  book. 

The  Witness.  I  do  not  know  what  the  “Pre-cooling” 
was.  I  had  no  voucher  to  support  that  item — that  entry. 

483  By  Mr.  Burton: 

Q.  You  had  no  idea  what  the  “Pre-cooling”  was?  A.  No. 

Q.  Had  you  any  idea  what  the  “Painter”  was?  A.  Yes. 

Q.  What  did  you  think  that  was?  A.  Services  of  a 
painter,  and  material. 

Q.  Did  you  think  that  that  was  part  of  the  operating  ex¬ 
penses?  A.  I  would  say — painting — I  would  say  that  is 
part  of  operating. 

Q.  You  do  not  know  whether  pre-cooling  was  part  of 
the  operating  expenses  or  not?  A.  I  would  say  yes. 

Q.  It  was  part  of  the  operating  expenses?  A.  Operat¬ 
ing  expenses  if  it  was  necessary  to  chill  beverages  with  a 
pre-cooling  apparatus.  It  was  necessary  to  be  taken  in  as 
an  operating  expense. 

Q.  Would  you  not  call  that  a  capital  expense?  A.  De¬ 
pending  on  the  size  of  the  equipment. 

Q.  If  it  was  equipment  that  cost  $225?  A.  I  would  say 
that  that,  in  some  cases,  would  be  capitalized;  in  other 
cases  it  would  not  be. 
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Q.  If  it  were  capitalized,  then  there  would  be  no  reason 
for  cross-adding  it  in  the  total?  A.  It  would  be. 

Q.  For  operating  expenses?  A.  To  arrive  at  the  dis¬ 
bursements  for  that  particular  day  or  month. 

484  Q.  For  the  purpose  of  determining  the  net  profits? 
A.  That  should  be  eliminated  at  the  end  of  the  year 

as  a  capital  or  personal  item,  which  in  numerous  cases 
items  of  that  type  have  appeared. 

Q.  So,  whether  or  not  it  was  added  into  the  total  operat¬ 
ing  expenses  of  the  month  would  make  no  difference,  for 
the  purpose  of  profit  or  loss,  if  the  item  was  a  capital 
expenditure;  is  that  correct?  A.  It  would  affect  the  profit 
and  loss. 

Q.  I  do  not  think  you  understood  the  question.  A.  I 
don’t  understand  the  question. 

Q.  In  computing  profit  or  loss  you  do  not  take  into  con¬ 
sideration  capital  expenditures,  do  you?  A.  Yes. 

Q.  How  do  you  take  them  into  consideration?  A.  They 
are  eliminated  from  the  total  disbursements. 

Q.  You  take  them  into  consideration,  then,  by  eliminat¬ 
ing  them?  A.  You  take  them  into  consideration  and  then 
eliminate  them. 

Q.  Entirely?  A.  No. 

Q.  What  do  you  do  then?  A.  That  is  a  long  story  about 
what  you  do  with  figures  in  accounting. 

Q.  I  want  to  know  what  you  do  with  capital  expendi¬ 
tures.  Do  you  return  any  part  in  your  operating  expense? 
A.  Oh,  yes.  Depreciation  is  taken  into  consideration;  ob¬ 
solescence,  in  cases. 

485  Q.  Is  that  an  expenditure?  A.  It  is  a  disburse¬ 
ment  at  the  time,  and  it  affects  itself  as  an  expendi¬ 
ture,  although  it  is  light.  Some  of  his  machinery  will  last 
30  years;  other  machinery  will  last  10  months. 

Q.  If  a  piece  of  machinery  is  purchased  for  $100  and 
the  normal  life  of  it  is  10  years,  would  you  charge  $10  to 
operating  expenses  ?  A.  That  would  be  the  net  effect  of  it. 

Q.  If  that  is  the  net  effect,  how  do  you  arrive  at  it? 

Mr.  Burton.  I  wdll  withdraw  that. 

By  Mr.  Burton: 

Q.  If  a  piece  of  machinery  cost  $225,  would  it  be  charged 
into  operating  expenses  for  the  month  in  which  it  was 
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bought  ?  A.  It  would  not  be  charged  entirely  against  that 
particular  month. 

Q.  Would  not  part  of  it  be  charged?  A.  Yes,  ordinarily. 
Q.  Some  part  but  not  the  whole?  A.  Not  the  whole. 
Some  systems  require  a  long  life.  That  is,  some  firms — 
some  companies — require  that  an  item  be  deferred  over  a 
longer  period  than  others. 

Q.  But  you  would  not  charge  the  whole  item  into  one 
month  ?  A.  You  would  not  charge  the  whole  item  into  one 
month. 

Q.  Would  that  also  be  true  of  painting?  A.  No,  that  is 
not  true. 

Q.  That  would  be  charged  in  the  month  in  which 

486  it  was  done?  A.  Depending  on  the  size  of  the  job. 

Q.  Well,  take  an  item  of  $165  for  painting.  A. 
That  is  not  a  large  item. 

Q.  Do  you  think,  in  the  case  of  the  Ninth  and  New  York 
Avenue  restaurant,  it  should  be  charged  to  the  month  in 
which  it  was  done?  A.  I  would  not  like  to  voice  my  opinion 
on  that,  but  I  would  say  that  could  be  taken  in  as  an  ex¬ 
pense. 

Q.  You  are  here  as  an  expert?  A.  Yes. 

Q.  What  is  your  expert  opinion  on  that?  A.  I  would 
not  take  in  $165  against  one  month  in  that  size  of  estab¬ 
lishment. 

Q.  I  do  not  know  whether  you  said  you  were  a  certified 
public  accountant  or  not.  A.  I  am  not  a  certified  public 
accountant,  no. 

Mr.  Burton.  That  is  all. 

Re-direct  examination. 

By  Mr.  Libby: 

Q.  Mr.  Duvall,  will  you  get  the  figures  Mr.  Burton  asked 
for  and  furnish  them  to  him  and  to  the  Auditor?  A.  Just 
what  was  it  vou  wanted?  I  can  furnish  the  difference  be- 
tween  the  total  disbursements  and  the  total  receipts. 

Mr.  Williams.  I  respectfully  ask  the  witness  to  inspect 
Exhibits  A  and  B  in  Mr.  Burton’s  presence,  to  see  whether 
or  not  thev  contain  the  corrections  -which  were  made. 

V 

487  Then  there  were  certain  corrections  which  I  made, 
and  later  Mr.  Burton  came  in,  on  another  day,  and 
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said  he  had  found  some  corrections  that  needed  to  be 
made. 

Mr.  Burton.  That  was  just  part  of  our  opening  state¬ 
ment;  thev  were  not  offered  in  evidence. 

Mr.  Williams.  That  is  the  reason  why  I  do  not  under¬ 
stand  some  of  this  testimony. 

Mr.  Marshall.  The  reason  is  perfectly  plain.  Your  as¬ 
sociate  counsel  handed  them  to  your  witness  for  use  in 
connection  with  the  testimony  he  has  given  today.  We  do 
not  question  that  it  is  proper,  but  we  have  a  right  to  inquire 
what  it  was  he  gave  him. 

Mr.  Libbv.  The  Dilli  analysis  was  in  evidence. 

Mr.  Williams.  Yes. 

Mr.  Libby.  Apparently  it  was  the  Dilli  analysis  which 
was  used  by  Mr.  Duvall. 

Mr.  Williams.  But  it  was  not  furnished  bv  the  plain¬ 
tiff. 

Mr.  Libby.  Well,  Exhibits  A  and  B  were  furnished  by 
the  plaintiff,  and  they  asked  to  have  some  corrections 
made,  and  then  they  were  received  as  exhibits. 

(At  this  time  there  was  an  informal  discussion  between 
the  Auditor  and  counsel,  which  was  not  recorded.  The 
following  then  occurred:) 

The  Auditor.  Is  this  the  paper  you  used,  marked  “Re¬ 
produced  from  Exhibits  A  and  B  ”? 

The  Witness.  That  is  the  one  I  used. 

Mr.  Libbv.  In  view  of  this  controversy,  it  seems  to  me 
that  it  would  be  well  to  determine  right  at  this  point  the 
difference  between  the  one  vou  used  and  this  one. 

488  By  Mr.  Libby: 

Q.  Will  you  compare  this  with  this  reproduction  ?  There 
is  no  difference  as  to  A,  but  as  to  B  there  appears  to  be  a 
difference  in  the  total.  The  question  is  whether  or  not 
these  figures  correspond  with  the  Dilli  figures.  A.  I  will 
do  that.  There  are  changes.  This  has  been  changed. 

By  Mr.  Marshall: 

Q.  What  has  been  changed?  A.  The  Exhibit  B  has  been 
changed. 

Mr.  Burton.  We  know  that. 
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Mr.  Marshall.  We  changed  that. 

Mr.  Libby.  The  question  is  how  Exhibit  B  compares 
with  the  reproduction. 

The  Witness.  There  is  a  difference  between  the  repro¬ 
duction  and  Exhibit  B,  but  do  you  want  to  know  in  amount 
what  the  difference  is? 

By  Mr.  Libby: 

Q.  Yes.  A.  Well,  I  would  have  to  figure  that  here. 

Q.  Can  you  tell  in  how  many  instances  that  occurs?  A. 
There  are  six. 

Q.  But  these  refer  to  totals,  do  they  not?  A.  They  refer 
to  totals. 

Q.  You  have  no  totals?  A.  There  is  only  a  difference 
here  in  one  month  that  affects  it,  as  I  see. 

By  Mr.  Burton: 

489  Q.  Only  one  item?  A.  Only  one  item,  as  I  see  off¬ 
hand. 

By  Mr.  Libby: 

Q.  That  is  the  item  in  May  1936?  A.  May  1936. 

Mr.  Burton.  Will  you  figure  that  up  for  me?  You  can 
figure  that  difference  in  a  minute,  can  you  not? 

Mr.  Libby.  I  think  we  can  agree,  outside  of  that  differ¬ 
ence,  that  they  were  the  same. 

The  Witness.  $1,236.06. 

Mr.  Williams.  I  should  like  to  have  a  little  more  ex¬ 
planation  of  that  figure. 

Bv  Mr.  Williams: 

Q.  That  is  the  correction  made  by  the  plaintiffs?  A.  Yes. 

Mr.  Williams.  Then,  the  record  ought  to  show  that  the 
reproduction  which  was  used  by  this  witness,  and  which 
was  an  analysis  made  by  Mr.  Dilli,  was  based  on  the  Ex¬ 
hibits  A  and  B  as  originally  submitted  here,  and  that  later 
the  correction  was  made  by  the  plaintiffs — and  it  appears 
in  the  record — which  appears  on  this  Exhibit  B. 

Mr.  Burton.  Those  corrections  were  made  long  before 
Mr.  Dilli  testified  to  them. 

Mr.  Williams.  Oh,  long  before,  but  he  took  our  copies 
of  the  exhibits,  that  were  given  that  day.  He  took  them 
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494  Q.  How  long  have  you  been  in  the  real  estate  busi¬ 
ness  ?  A.  I  would  say  about  30  years. 

Q.  Now,  are  you  familiar,  or  have  you  been  familiar,  with 

the  localitv  of  Ninth  and  New  York  Avenue  and  I  Street, 

•>  * 

between  New  York  Avenue  and  I  Street  on  Ninth?  A.  1 
have. 

Q.  A  long  period  of  time?  A.  A  long  period  of  time,  yes. 
Q.  Now,  during  the  period  between  December,  1933,  and 
May,  1936,  did  certain  changes  take  place  in  that  neighbor¬ 
hood  to  affect  the  business  being  done  there,  to  your  knowl¬ 
edge  ? 

Mr.  Marshall.  Wait  a  minute.  I  object.  This  is  a  real 
estate  man.  You  ask  him  about  the  changes  in  business. 
Being  a  real  estate  broker  does  not  qualify  him  as  a  business 
expert. 

The  Auditor.  Changes  in  what  respect? 
now  he  wants  to  know  how  changes  affect  business. 

Mr.  Marshall.  I  understand  he  is  a  real  estate  broker; 
now  he  wants  to  know  how  changes  affect  business. 

Mr.  Libby.  Well,  business  values  in  that  neighborhood. 
Mr.  Marshall.  We  are  not  interested  in  business  values. 
Mr.  Libby.  All  right.  You  waive  that? 

Mr.  Marshall.  I  am  not  waiving  anything.  But,  I  say,  a 
real  estate  broker  could  not  testify  as  to  the  effect  on  busi¬ 
ness  merely  because  he  is  a  real  estate  broker. 

The  Auditor.  He  could  testify  as  to  the  market  value  of 
realty. 

Mr.  Marshall.  Yes  ;  but  we  are  not  concerned  with 

495  that  here.  He  is  asking  about  the  value  of  business. 

The  Auditor.  I  do  not  know  whether  that  question 
is  being  raised  or  not, 

Mr.  Libby.  Here  are  business  values,  and  I  am  going  to 
ask  him  what  they  were. 

Mr.  Marshall.  I  am  objecting  to  it,  on  the  ground  that 
he  is  not  qualified  a  bit  more  than  I  am,  or  anybody  else, 
merely  because  he  is  in  the  real  estate  business. 

The  Auditor.  The  business  value;  you  mean  the  market 
value  ? 

Mr.  Libby.  Yes;  the  business  value  in  that  neighborhood. 
Mr.  Marshall.  He  is  not  a  business  broker;  he  is  a  real 
estate  broker. 

Mr.  Libby.  It  is  up  to  his  Honor  to  rule  on  your  objec¬ 
tion. 
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Mr.  Marshall.  A  real  estate  man  can  testify  as  to  the 
value  of  real  estate ;  the  rental  value  or  sale  value  of  it. 

The  Auditor.  And  he  may  testify  as  to  conditions  with 
respect  to  the  market  value  of  the  real  estate. 

Mr.  Marshall.  Yes;  he  could,  but  we  have  no  question  of 
market  value  of  real  estate  involved  in  this  matter  at  all. 

The  Auditor.  Now,  let  us  see  what  the  question  was. 

(The  reporter  read  the  pending  question,  as  above  re¬ 
corded.) 

The  Auditor.  Now,  have  you  qualified  him  to  testify  to 
business  values? 

Mr.  Libby.  Les  us  see  if  we  can  qualify  him  a  little  more. 

By  Mr.  Libby: 

Q.  Have  you  been  familiar  for  a  considerable  time 
496  with  the  different  businesses  conducted  on  Ninth  and 

New  York  Avenue  and  I  Street?  A.  Well,  I  have 
been  familiar  with  real  estate  values  up  there.  The  gentle¬ 
men  here  (indicating)  said  “business  values.”  I  know  real 
estate  has  deteriorated  there  a  lot  in  the  last  number  of 
years.  I  can  give  you  one  illustration,  on  the  Mount  Ver¬ 
non — 

Mr.  Marshall  (interposing).  We  object.  Real  estate 
values  are  not  involved  in  this  matter  at  all. 

By  Mr.  Libby : 

Q.  Now,  are  you  familiar  with  business  values  in  that 
neighborhood? 

Mr.  Marshall.  He  said  “No.” 

By  Mr.  Libby. 

Q.  Arc  you?  A.  Gentlemen,  if  I  may  say  something 
there:  If  I  could  be  asked  why  real  estate  values  have — 

Q.  I  am  going  to  ask  you  if  I  get  up  to  that  point —  A. 
(continuing)  — why  real  estate  values  have  deteriorated — 

The  Auditor.  I  understood  him  to  say  that  lie  does  not 
know  about  business  values,  but  did  know  about  real  estate 
values. 

By  Mr.  Libby: 

Q.  Have  you  sold  businesses  there?  A.  No — 

Q.  Businesses?  A.  Yes;  I  did. 
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497  Q.  I  thought  so.  A.  I  sold  Mr.  Chuvie,  for  Mr. 

Dilli,  that  lunchroom;  1  sold  the  fixtures  in  there. 

Bv  the  Auditor : 

Q.  Sold  the  fixtures?  A.  Yes;  and  the  good  will,  and  fix¬ 
tures,  to  Mr.  Chuvie,  now  occupied  for  the  New  York  Lunch¬ 
room. 

Q.  Have  you  rented  business  buildings  there?  A.  1  have 
945  under  rental. 

Mr.  Marshall.  I  object  to  that,  whether  he  has  rented 
places.  We  are  concerned  here  with  the  damage  to  a  going- 
business,  not  with  the  sales  of  fixtures;  not  with  closed 
places;  not  with  the  rentals  of  closed  places;  not  with  the 
sale  of  real  estate,  but  with  the  damage  to  a  going  business, 
and  nothing  else. 

The  Auditor.  Is  not  the  plaintiff  claiming  two  elements 
of  damage  here:  One  damage  sustained  bv  reason  of  loss 
of  property — 

Mr.  Marshall  (interposing).  Diversion  of  trade. 

The  Auditor.  And  another  item,  the  damage  resulting 
from  the  decreased  valuation  of  the — 

Mr.  Marshall  (interposing).  Of  the  business;  not  the 
real  estate.  We  haven't  anvthing  to  do  with  that.  We  are 
nothing  but  tenants. 

Mr.  Libby.  But  the  depreciation  of  the  capital. 

The  Auditor.  In  the  business? 

Mr.  Libby.  Yes,  sir. 

Mr.  Marshall.  But  not  the  real  estate.  We  are  only  ten¬ 
ants. 

The  Auditor.  So,  the  real  estate  does  not  seem  to 

498  be  involved. 

Mr.  Libbv.  It  eertainlv  is  involved,  because  if 
•  • 

people  moved  away  from  there  so  that  you  cannot  rent 
buildings  around  there,  doesn't  that  have  a  bearing  on  the 
damage? 

The  Auditor.  Of  course,  if  you  can  show  a  falling  off  in 
the  number  of  people — not  as  many  people  in  that  neighbor¬ 
hood  as  there  were  before — that  is  a  condition  that  you  can 
show. 

Mr.  Libby.  That  is  exactly  what  I  am  going  to  show. 

The  Auditor.  You  have  not  asked  that  yet ;  you  have  been 
talking  about  changes  in  the  neighborhood. 
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Mr.  Libby.  Exactly.  Now,  what  I  was  going  to  show 
was  that  he  formerly  could  rent  business  properties,  because 
it  was  a  good  location,  but  he  can’t  rent  them  now  because 
people  are  moving  away  and  people  won't  rent  them.  That 
is  what  l  am  going  to  show  by  the  real  estate  expert. 

Mr.  Ma  hail.  \V  •  to  V,  as  having  nothing  to  do 
with  this  case. 

The  Auditor,  lie  has  stated,  though,  that  he  does  not 
know  about  the  value  of  business  in  the  neighborhood — 
business  values. 

P»v  Mr.  Libbv: 

*  •> 

<c>.  Are  you  familiar,  Mr.  Blundon,  with  any  changes  in 
renting  business  properties  in  that  neighborhood? 

Mr.  Marshall.  We  object  to  renting  or  changes  in  busi¬ 
ness  properties.  We  are  not  interested  in  that;  it  has  noth¬ 
ing  whatever  to  do  with  this  case.  If  he  wants  to  prove  by 
this  gentleman,  and  anybody  else  who  knows — and  it  would 
be  merely  cumulative  evidence — that  there  have  been 
49!)  changes  in  the  situation  up  there;  that  the  railroad 
has  changed  its  switching  point,  or  similar  changes, 
.Mr.  Blundon  could  testify  to  it,  whether  he  was  a  real  estate 
broker,  or  a  preacher;  it  does  not  make  any  difference,  be¬ 
cause  they  are  facts. 

Mr.  Blundon  knows  and  can  tel!  whether  there  were  more 
<>;•  less  people  in  the  neighborhood. 

Tin*  Auditor.  That  is  the  important  question — whether 
there  wore  more  or  less. 

Mr.  Libby,  lie  will  state  that  formerly  he  could  rent 
bns’ness  properties  there  and  that  now  he  can’t  rent  them. 
The  reason  is  that  the  neighborhood  has  changed.  The 
neighborhood  has  changed  because  there  are  fewer  people; 
•he  re  are  fewer  people  because  the  W.  B.  &  A.  stopped  run¬ 
ning  and  the  Ninth  Street  line  was  changed  to  Seventh 
Street.  Those  things  have  affected  the  values  in  that  neigh¬ 
borhood. 

I  »y  M  r.  Libby : 

M>.  1  understood  you  to  say  that  for  30  years  your  busi¬ 
ness  lias  been  within  a  block  of  this  place.  A.  Two  or  three 
blocks. 

<  b  i ? i  lie*  900  block  of  1!  Street !  A.  In  the  800  block  of 
11.  St  root. 
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The  Auditor.  He  can  give  the  result  of  his  knowledge 
and  state  the  changes  that  have  taken  place,  just  as  other 
witnesses  have  done.  Do  vou  think  he  can  go  further  than 
that? 

Mr.  Libby.  Yes.  That  has  affected  the  value  of  business 
there,  so  that  business  will  not  rent  his  properties. 

Mr.  Marshall.  I  do  not  care  whether  they  will  or  not. 
The  question  is  not  about  rental  of  properties  but  of  the 
value  of  this  location. 

500  Mr.  Libby.  Mr.  Marshall  would  confuse  your 
Honor  and  tie  this  down  so  strictly  that  we  could  not 
put  in  any  evidence  at  all.  Here  we  are  simply  producing 
an  expert  who  has  lived  in  the  neighborhood,  who  knows  the 
neighborhood,  and  who  is  going  to  testify  what  his  own  ob¬ 
servations  have  been  as  to  real  estate  values  there  and  what 
the  cause  of  this  condition  has  been. 

The  Auditor.  He  has  stated  that  he  onlv  knows  about 

•> 

the  market  value  there,  hasn’t  he? 

Mr.  Libby.  No,  he  knows  the  rental  value. 

By  Mr.  Libby : 

Q.  Are  you  familiar  with  rental  values  there  ? 

Mr.  Marshall.  What  does  that  matter?  I  object. 

Mr.  Libby.  I  hope  his  Honor  will  rule  with  you. 

Mr.  Marshall.  If  he  is  going  to,  I  won’t  urge  him  to. 

Bv  Mr.  Libbv: 

Q.  Mr.  Blundon,  during  the  period  from  December,  1933, 
to  May,  1936,  were  you  familiar  with  certain  changes  which 
took  place  in  the  neighborhood  of  Ninth  Street  between  I 
Street  and  New  York  Avenue  which  affected  real  estate 
values  and  rental  values? 

Mr.  Marshall.  I  object  to  that  question  on  two  grounds : 
First,  it  assumes  that  there  were  changes  which  had  that 
effect,  without  any  evidence.  Second,  we  are  not  concerned 
in  this  case  with  rental  values  or  real  estate  values  at  all. 

The  Auditor.  Is  that  not  true? 

Mr.  Marshall.  He  can  testify  about  the  changes. 

The  Auditor.  Real  estate  values  and  rental  values  are 
two  questions  not  presented  here. 

Mr.  Libby.  You  have  seen  the  bill  of  sale  on  this 
property,  in  which  a  two-year  rental  value  was  put 
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there  as  $5,000.  If  it  was  worth  $5,000  in  1924  and  wasn’t 
worth  a  thousand  dollars  in  1937  or  1936,  and  that  does  not 
affect  their  claims,  I  do  not  know  what  does. 

Mr.  Marshall.  In  the  first  place,  there  is  no  foundation 
for  your  statement  that  the  two-year  rental  value  was 
$5,000. 

Mr.  Libby.  There  is  a  provision  in  there  that  unless  a 
two-year  rental  can  be  obtained,  $5,000  will  be  rebated  on 
the  purchase  price. 

The  Auditor.  I  remember  that.  Wasn’t  that  same  ques¬ 
tion  raised  on  that  provision  and  the  ruling  made? 

Mr.  Libbv.  It  must  have  been  bv  Mr.  Williams  when  I 

V  « 

was  not  here. 

The  Auditor.  Let  this  be  off  the  record. 

(At  this  time  there  was  informal  discussion  between  the 
Auditor  and  counsel,  which  was  not  recorded.  The  follow¬ 
ing  then  occurred:) 

The  Auditor.  That  question  seems  to  be  all  right  in  part. 
I  think  that  last  part  of  it  makes  it  improper. 

Mr.  Libby.  I  take  it  that  your  Honor  sustains  Mr.  Mar¬ 
shall  and  will  allow  me  an  exception  ? 

The  Auditor.  Well,  as  asked,  I  sustain  the  objection 
to  it. 

Mr.  Libby.  If  you  Honor  would  specify  how  you  would 
have  the  question  amended,  I  should  be  glad  to  amend  it  if 
I  could. 

The  Auditor.  Mr.  Reporter,  read  the  first  part  of 
502  that  question. 

The  Reporter  (reading) : 

“Q.  Mr.  Blundon,  during  the  period  from  December, 
1933,  to  May,  1936,  were  you  familiar  with  certain  changes 
■which  took  place  in  the  neighborhood  of  Ninth  Street  be¬ 
tween  I  Street  and  New  York  Avenue — ” 

The  Auditor.  I  think  that  question  would  be  proper  down 
to  that  point. 

Mr.  Libby.  His  answer  would  be  yes,  I  take  it. 

The  Witness.  May  I  answer  that  question,  gentlemen? 

By  Mr.  Marshall: 

Q.  If  you  can  answer  it  yes  or  no.  A.  I  will  say  yes. 
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By  Mr.  Libby: 

(J.  Will  you  state  what  those  changes  were,  Mr.  Blundon? 
A.  Well,  there  has  been  a  change  in  the  car  lines  there; 
the  closing:  of  the  two  banks;  and  a  general  deterioration 
of  the  east  side  of  Ninth  Street  between  I  and  New  York 
Avenue.  The  buildings  there  are  in  bad  shape,  getting  worse 
every  day. 

Mr.  Marshall.  I  object  to  the  part  about  the  business, 
because  he  is  not  qualified. 

The  Witness.  T  was  just  answering  the  question. 

Mr.  Marshall.  I  do  not  think  the  witness  has  shown  qual¬ 
ifications  to  testify  about  the  business;  he  was  asked  about 
the  actual  conditions. 

Mr.  Libby.  T  do  not  think  one  needs  to  be  an  expert ;  that 
is  a  matter  of  common  knowledge. 

Mr.  Marshall.  Then,  no  testimony  is  needed  if  it  is  a 
matter  of  common  knowledge;  the  Court  will  take 
303  a  judicial  notice  of  it. 

The  Auditor.  Ts  there  any  question  or  objection 
rending ! 

Mr.  Libby.  Yes,  Mr.  Marshall  objected  to  the  word 
“ business”  in  there. 

Mr.  Marshall.  1  objected  to  his  statement  as  to  the 
affect  on  business,  because  he  has  already  said  he  knows 
nothing  about  business  values. 

The  Auditor.  Head  the  answer,  please,  Mr.  Heporter. 

The  Heporter  (reading) 

“A.  Well,  there  has  been  a  change  in  the  car  lines  there: 
tin*  closing  of  the  two  banks;  and  a  general  deterioration  of 
the  east  side  of  Ninth  Street1  between  1  and  Now  York  Ave¬ 
nue.  The  budding*  thee  are  in  bad  shape,  getting  worse 
every  day. 

Mr.  Marshall.  I  will  withdraw  the  objection.  I  under¬ 
stood  him  to  use  the  word  “business’-  but  he  has  said 
“building."’ 

The  Auditor.  Then,  the  objection  is  withdrawn. 

Bv  Mr.  Libbv: 

Q.  You  may  complete  your  answer.  A.  We  have  the 
southeast  corner,  which  is  the  bank,  for  rent.  That  is,  the 
first  floor,  the  main  part,  where  the  bank  was;  we  have  that 
for  rent.  It  has  been  for  rent  ever  since  they  closed  there. 
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Mr.  Marshall.  I  object. 

The  Auditor.  I  did  not  hear  that. 

Mr.  Marshall.  He  said  he  had  the  corner  for  rent  and 
that  it  had  been  for  rent  for  some  time  and  that  he  could 
not  get  a  tenant  for  it. 

The  Auditor.  I  think  I  will  let  it  stand.  The  ob- 
504  jeetion  is  overruled. 

Mr.  Marshall.  I  note  an  exception. 

Bv  Mr.  Libbv. 

•  * 

Q.  Go  ahead,  please.  A.  I  guess  you  have  got  to  ask  me 
some  more  questions. 

Q.  You  stated  that  you  have  had  the  business  property 
on  the  southeast  corner  for  rent?  A.  Yes,  I  have  the  bank 
part  for  rent.  We  can’t  rent  it.  They  originally  wanted 
$300.  I  know  I  could  get  $200  if  I  could  get  a  tenant,  but 
we  just  can’t  got  a  tenant.  We  also  have  it  for  sale,  but  I 
can't  got  a  purchaser  for  it. 

Mr.  Marshall.  That  is  further  objectionable  because  it 

is  as  of  todav.  Wo  are  not  interested  in  the  condition  as 
% 

of  today;  we  are  interested  in  what  it  was  between  1933  and 
1936. 

Bv  Mr.  Libbv: 

*  • 

Q.  Did  you  not  say  that  for  four  years  you  had  that  prop¬ 
erty?  A.  From  the  time  the  bank  closed  it  has  been  for- 
rent. 

Q.  When  did  the  bank  close?  A.  Well,  when  wo  had  that 
holiday.  1  can’t  remember  the  date.  It  was  around  1933, 
wasn’t  it,  when  the  President  declared  the  bank  holiday? 
This  bank  never-  opened  again. 

Q.  What  effect  did  these  changes  you  have  mentioned 
have  upon  the  number-  of  people  who  frequented  that  neigh¬ 
borhood.  ? 

Mr.  Marshall.  I  object.  That  calls  for  a  conclusion.  Tie 
can  state  the  number  of  people  who  frequented  it  formerly 
and  the  number-  of  people  who  frequent  it  now,  but 
30.")  counsel  is  asking  him  to  tell  what  effect  the  Presi¬ 
dent’s  closing  of  the  bank  had  upon  the  number  of 
people  who  walk  up  and  down  Ninth  Street,  T  object. 

The  Auditor.  His  place  of  business  is  at  Eighth  and  IT 
Streets,  and  he  said  that  he  ate  at  Mr.  Goodacrc's  place 
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every  day.  Tie  ought  to  be  able  to  give  the  results  of  his 
observations  there. 

Mr.  Libby.  That  is  what  we  want. 

The  Auditor.  T  thought  yon  wore  calling  for  his  opinion. 

Mr.  Libby.  No,  F  asked  what  effect  those  things  had. 

Mr.  Marshall.  What  effect  they  had  is  his  opinion. 

Bv  Mr.  Libbv: 

0.  Was  there  any  change  in  the  number  of  people  who 
frequented  Ninth  Street  during  this  period  in  question? 
A.  There  has  been  quite  a  bit  of  change  there  in  the  class 
of  people  and  the  number  of  people  that  have  been  going 
up  and  down  Ninth  Street,  that  T  have  noticed  from  my 
observation  since  the  different  changes  have  taken  place. 

O.  What  were  those  changes?  A.  Well,  as  T  said,  there 
was  the  change  of  the  car  lines  there,  taking  off  the  W.  B. 
&  A.;  the  bank  closing — 

Q.  (interposing)  No.  what  was  the  change  in  the  num¬ 
ber  of  people  and  in  the  class  of  people?  What  were  the 
changes  you  observed  in  the  number  of  people  and  the  class 
of  people  who  have  frequented  Ninth  Street  since  these 
physical  changes  in  the  neighborhood,  to  which  you  have 
testified,  took  place?  A.  T  don't  quite  get  that.  I  may  be  a 
little  dumb  and  stupid,  but  T  thought  I  testified  to  that. 

Q.  What  were  the  changes  in  the  number  of  peo- 
506  pie  and  in  the  class  of  people  who  frequented  Ninth 

Street?  A.  Do  you  mean  what  caused  the  change? 

Q.  You  have  already  testified  that  there  were  physical 
changes.  A.  Yes. 

Q.  I  have  just  asked  you  whether  or  not  you  observed 
any  change  in  the  number  of  people  on  Ninth  Street.  A. 
Yes.  T  told  you  I  had  observed  it — quite  a  change. 

Q.  Tell  us  what  that  observation  was.  Were  there  more 
or  less?  A.  From  being  on  Ninth  Street  practically  every 
day,  and  eating  lunch  with  Goodaero — I  was  in  his  place  at 
933  eating  lunch  every  day — I  noticed  his  business  was  fall¬ 
ing  off. 

Mr.  Marshall.  I  object  to  “his  business  was  falling  off.” 

The  Witness.  I  just  don’t  get  that. 

By  Mr.  Libby: 

Q.  What  has  been  the  change  in  the  number  and  class  of 
people  going  back  and  forth  on  Ninth  Street,  from  your 
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observation?  Were  there  fewer  people  or  more  people? 
A.  There  were  fewer  people.  I  answered  that  once. 

Q.  And  as  to  the  class  of  people?  A.  The  class  of  peo¬ 
ple  just  got  down  from,  I  would  say,  the  gambling  class  to 
a  man  who  every  time  I  would  go  up  there  somebody  would 
ask  me  to  give  him  a  nickel — a  panhandler  or  a  drunken 
bum — and  he  would  ask  me  to  give  him  5  or  10  cents. 

Q.  What  effect  has  that  had  upon  business  values  and 
rental  values? 

Mr.  Marshall.  That  is  objected  to,  in  the  first  place, 
507  because  the  witness  has  testified  that  he  does  not 
know  business  values.  In  the  second  place,  the  rental 
value  is  not  of  any  consequence.  We  are  not  at  all  con¬ 
cerned  with  that:  it  is  not  involved  in  this  case.  There  is 
no  claim  for  dan’ ages  based  on  rental  value. 

The  Auditor.  Has  the  witness  not  testified  that  he  has 
been  engaged  in  the  business  of  buying  and  selling  real 
estate  ? 

Mr.  Libby.  He  said  that  he  had  bought  and  sold  in  that 
neighborhood  for  30  years. 

The  Auditor.  Both  residential  and  business  usages? 

Mr.  Marshall.  Yes,  but  we  are  concerned  with  business 
and  not  with  the  real  estate  in  which  it  is  conducted. 

The  Auditor.  Yes. 

Mr.  "Marshall.  He  has  testified  he  does  not  know  busi¬ 
ness  values. 

The  Auditor.  Yes,  he  has  done  that. 

Mr.  Marshall.  He  has  said  that  as  plainly  as  he  could, 
twice. 

Mr.  Libbv.  Tf  vou  can  get  awav  from  the  fact  that  there 
was  a  $5,000  value  claimed  for  a  lease — a  two-year  lease — 
on  the  southwest  corner  of  Ninth  Street  and  New  York 
Avenue,  and  that  does  not  lay  a  foundation  for  this  ques¬ 
tion  to  be  answered  by  an  expert — if  you  will  waive  the 
$5,000  T  will  withdraw  the  question. 

Mr.  Marshall.  Waive  the  $5,000. 

Mr.  Libby.  Yes. 

Mr.  Marshall.  We  were  never  in  a  position  to  claim  it,  be¬ 
cause  we  are  still  in  the  place.  T  don’t  know  how  we  could 
waive  it.  This  witness  has  testified  twice  that  he 
50S  does  not  know  business  values,  and  rental  values 
are  not  involved. 
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The  Auditor.  The  objection  is  sustained. 

Mr.  Libby.  Your  Honor  will  allow  me  an  exception. 

The  Auditor.  Yes. 

Mr.  Libby.  That  is  all. 

By  the  Auditor : 

Q.  Has  there  been  any  change  in  the  automobile  parking 
regulations  on  Ninth  Street  since  1933?  A.  They  are  only 
allowed  to  park  there  an  hour  in  some  places  on  Ninth 
Street. 

Q.  How  long  has  that  regulation  been  in  force?  A.  1 
couldn ’t  answer  that. 

Q.  You  do  not  know  when  that  regulation  was  made?  A. 
No.  I  don’t  know. 

The  Auditor.  That  is  all. 

Cross  examination. 

By  Mr.  Marshall : 

Q.  Mr.  Blundon,  after  the  bank  was  closed  was  it  occu¬ 
pied  at  all  for  any  other  purpose?  A.  No,  sir — that  is,  the 
corner,  now,  that  the  bank  occupied. 

Q.  Sir?  A.  You  are  speaking  of  the  corner  the  bank 
occupied? 

Q.  Yes,  or  any  other  portion  of  the  bank  building.  A. 
Yes,  it  has  never  been  rented. 

Q.  The  bank  you  have  in  mind  is  not  the  one  where  there 
were  some  Government  employees  working  for  a  while? 

A.  Yes. 

509  Q.  They  did  have  them  in  there?  A.  I  didn’t  quite 

catch  the  question. 

Q.  I  say  that  the  bank  you  have  for  rent  is  not  the  bank 
which,  after  the  bank  was  closed,  had  some  Government 
employees  employed  there?  A.  No,  that  is  up  at  the  next 
corner,  Ninth  and  Mount  Vernon. 

Q.  Has  there  been  a  hotel  opened  in  that  neighborhood? 
A.  The  hotel  has  already  been  there  quite  a  while. 

Q.  Have  there  been  any  changes  in  it?  Has  it  been  en¬ 
larged,  or  has  anything  else  been  done  to  it?  A.  No,  un¬ 
less  it  has  been  inside.  There  haven’t  been  any  enlarge¬ 
ments  outside. 
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By  the  Auditor : 

Q.  Is  that  in  the  bank  building?  A.  That  is  in  the  bank 
building. 

By  Mr.  Marshall: 

Q.  Was  it  a  hotel  or  an  apartment  before  the  closing  of 
the  bank?  A.  It  is  considered  a  48-room  hotel  there  with 
12  baths.  How  they  rent  it — that  is  entirely  different  from 
the  bank  corner  we  have.  We  don’t  have  the  rental  there. 

Q.  Was  it  conducted  as  an  apartment  house  or  as  a  hotel 
before  the  bank  closed?  A.  I  don’t  know.  We  just  have 
the  corner  store  there  for  rent  and  the  whole  building  for 
sale. 

Q.  Did  I  understand  you  to  say  that  when  you  now  go 
around  on  Ninth  Street  the  only  people  you  run 
510  across  are  beggars?  A.  I  won’t  say  all  of  them,  Mr. 

Marshall,  but  there  is  an  awful  lot  of  them.  I 
wouldn’t  dare  say  all  of  them  are  beggars. 

Q.  Are  there  as  many  as  there  were,  or  have  they  de¬ 
creased  or  increased?  A.  They  are  increasing. 

Q.  In  spite  of  the  fact  that  times  are  getting  better  gen¬ 
erally,  beggars  are  getting  more  numerous  on  Ninth  Street  ? 
A.  They  certainly  are. 

Q.  How  do  you  account  for  that?  A.  That  is  a  question 
I  can’t  answer. 

Q.  Has  this  change  in  the  class  of  people  on  Ninth  Street 
been  a  gradual  change  or  sudden  change  ?  A.  Well,  I  would 
say  it  was  a  gradual  change.  Ninth  Street — I  am  rather 
familiar  with  it — between  I  street  and  New  York  Avenue 
has  always  been  a  sporting  element  of  people.  In  years 
gone  by  there  was  the  gambling  type  there,  who  was  look¬ 
ing  for  more  of  a  wealthy  gambler,  and  would  bet  more  and 
dress  better.  Then  it  began  to  get  down  to  a  little  lower 
place  again.  Gradually  it  dropped  down  to  the  poorer  class. 
Now,  as  I  say,  most  every  time  I  go  up  and  down  there  I 
don’t  get  past  the  corner  of  Ninth  and  New  York  Avenue 
but  that  somebody  doesn’t  come  up  and  say,  “Buddy,  give 
me  a  nickel,”  to  get  a  drink,  or  something  like  that. 

Q.  You  may  be  a  little  bit  more  prosperous-looking.  A.  I 
may  be ;  but  that  is  what  happens. 

Q.  Has  the  recent  activity  of  the  District  Attorney’s  of¬ 
fice  with  respect  to  the  local  gambling  situation  had  any- 
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thing  to  do  with  the  change  in  the  kind  of  people  you 

511  find  on  Ninth  Street  ?  A.  I  think  there  are  just  as 

many  gamblers  over  there. 

Q.  That  has  been  comparatively  recently?  A.  No,  that 
same  class  has  been — gamblers  have  been  in  there  ever 
since  I  have  been  on  Ninth  Street. 

Q.  I  am  talking  about  the  rather  recent  activities  of  the 
District  Attorney’s  office.  A.  Every  now  and  then  they 
raid  those  places,  as  far  back  as  I  can  remember — 10  years. 

Q.  Are  there  more  people  begging  on  Ninth  Street  now 
than  there  were  prior  to  1933?  A.  In  my  opinion,  I  would 
say  there  are  ten  times  as  many. 

Q.  Ten  times  as  many  now  as  during  the  time  of  the  bank 
holiday?  A.  Absolutely;  that  is  my  observation  of  it. 

Mr.  Marshall.  All  right. 

By  the  Auditor : 

Q.  How  does  the  pedestrian  travel  down  Ninth  Street  now 
compare  with  the  pedestrian  travel  in  1933?  A.  I  think  the 
majority  that  can  avoid  Ninth  Street,  especially  between 
New  York  Avenue  and  I  Street,  go  some  other  way. 

Q.  Then,  do  you  mean  to  say  that  there  has  been  a  fall¬ 
ing  off  in  the  number  of  pedestrians?  A.  There  is  a  bad 
element  of  people  on  Ninth  Street  there  from  I  Street  to 
New  York  Avenue.  It  is  a  very  bad  element. 

Mr.  Marshall.  I  do  not  know  if  that  helps  us  much.  It 
is  not  responsive  to  the  question  you  asked. 

512  By  Mr.  Williams: 

Q.  The  question  was  whether  there  was  a  falling  off  in 
the  number  of  pedestrians.  A.  Yes,  He  asked  me  why 
they  were  falling  off,  and  I  said  it  was  due  to  the  bad  ele¬ 
ment  of  people  frequenting  Ninth  Street. 

By  the  Auditor: 

Q.  Do  you  want  to  be  understood  as  saying  that  there 
has  been  a  falling  off  in  the  pedestrian  travel  or  the  num¬ 
ber  of  pedestrians  using  Ninth  Street?  A.  Yes,  I  should 
say  I  do  want  to  say  that. 

Further  cross  examination. 

By  Mr.  Marshall: 

Q.  How  long  has  that  bad  element  that  you  spoke  of  been 
there?  A.  Oh,  the  bad  element  there,  Mr.  Marshall,  has 
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been  there  for  years,  but  this  element  I  am  speaking  of 
now,  the  fellow  that  comes  out  and  sits  in  these  parks,  and 
those  things,  with  whiskers,  and  things,  all  over  his  face — 
Q.  (interposing)  I  am  talking  about  the  bad  element  you 
mentioned  to  the  Auditor  in  response  to  his  question,  the 
element  that  has  been  there  for  years,  as  I  believe  you  said. 
A.  It  is  getting  worse. 

Q.  It  has  been  there  for  years  and  is  getting  worse?  A. 
Eight  along,  sir. 

Q.  Did  they  they  deter  the  pedestrian  travel  on  Ninth 
Street  in  1933?  A.  I  would  say  yes. 

513  Q.  Did  that  bad  element  keep  people  from  walking 
on  Ninth  Street  then?  A.  I  would  say  yes. 

Q.  Did  that  keep  them  from  walking  up  and  down  Ninth 
Street  before  1933?  A.  Well,  of  course,  there  is  a  certain 
class  of  people  wouldn’t  want  to  walk  on  Ninth  Street  at 
any  time. 

Q.  I  want  to  know  ■whether  the  bad  element  that  you  re¬ 
ferred  to,  deterred  people  from  walking  on  Ninth  Street 
between  H  and  I  Streets,  in  that  bad  neighborhood  there 
that  we  are  talking  about,  before  1933.  A.  Yes.  Well,  I 
would  say  from  1933  on.  Can  I  answer  it  that  way? 

Q.  I  want  to  know  the  facts.  What  about  before  1933? 
A.  I  said  there  was  always  a  bad  element  on  Ninth  Street. 

Q.  But  did  the  bad  element  on  Ninth  Street  have  a  deter¬ 
rent  effect  on  pedestrian  travel  before  1933?  A.  Yes,  I 
would  say  to  some  extent.  From  1933  on,  I  would  say  to  a 
great  extent. 

Q.  What  was  it  that  all  of  a  sudden  increased  the  deter¬ 
rent  effect  in  1933  ?  What  happened  in  1933  to  increase  the 
deterrent  effect  in  that  same  bad  element?  A.  Because  the 
sporting  element  there  got  to  get  down  lower  and  lower  all 
the  time.  It  was  a  worse  class  of  people,  and  the  places 
were  raided,  and  things  of  that  kind. 

Q.  They  had  been  raided  before?  A.  They  may  have 
been. 

Q.  Weren’t  they?  A.  I  would  say  yes.  There  was 

514  more  activity  there.  For  the  last  three  or  four  years 
there,  there  has  been  more  activity,  trying  to  clean 

Ninth  Street  up. 

Q.  Trying  to  clean  up  Ninth  Street  has  had  a  deterrent 
effect  on  it  and  has  kept  people  off  of  it  who  used  to  walk  on 
it?  A.  Yes. 
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Mr.  Marshall.  That  is  all. 

Mr.  Libby.  I  have  no  more  questions. 

(The  Witness  left  the  witness  stand.) 

The  Auditor.  We  will  take  a  recess  until  2:30. 

(Thereupon,  at  1 :00  o’clock  p.m.,  a  recess  was  taken  until 
2:30  o’clock  p.  m.  of  the  same  date.) 

515  The  Auditor.  The  record  may  show  that  on  No¬ 
vember  9,  1937,  to  which  time  this  matter  was  ad¬ 
journed  on  October  21,  1937,  a  further  adjournment  was 
taken  until  this  day,  November  22,  1937,  at  10:30  o’clock 
a.m. 

Mr.  Marshall.  Mr.  Auditor,  there  is  a  correction  of  the 
record  I  desire  to  make  at  this  time,  on  page  572,  in  volume 
6 ;  there  is  an  error  in  a  question  which  I  asked  the  witness, 
Mr.  Sebastian.  It  reads  this  way: 

“Q.  Mr.  Sebastian,  was  the  Western  Lunchroom  directly 
across  the  street  from  your  place?” 

The  error  is  that  it  should  be  “Ninth  and  New  York 
Avenue  Lunchroom.” 

Mr.  Libby.  Of  course. 

Mr.  Marshall.  I  ask  that  that  correction  be  made  in  the 
record. 

The  Auditor.  All  right.  Is  that  the  only  error? 

Mr.  Marshall.  That  is  the  only  one  my  attention  has  been 
called  to. 

Mr.  Williams.  While  you  are  talking  about  it,  there  are 
a  few’  that  I  might  call  verbal  corrections.  I  am  not  now 
asking  to  correct  them,  except  the  one  that  is  before  me, 
on  page  136,  w’here  the  record  show’s  that  Mr.  Libby  said 
this: 

“Mr.  Libby.  While  we  are  waiting  for  them,”  and  so 
forth. 

That  should  be  “Mr.  Williams,”  as  appears  later. 

Mr.  Libby.  I  understand,  Mr.  Marshall,  that  you  do  not 
care  to  ask  any  further  questions  of  Mr.  Dilli? 

Mr.  Marshall.  I  have  decided  not  to  ask  him  any  further 
questions. 

Mr.  Libby.  Then  I  would  like  to  have  it  appear  that  Mr. 

Dilli  is  here  for  further  cross  examination. 

Mr.  Libby.  Mr.  Duvall. 


516 
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Thereupon  Edward  C.  Duvall  was  recalled  as  a  witness 
for  and  on  behalf  of  the  defendants  and,  having  been  pre¬ 
viously  duly  sworn,  was  further  examined  and  testified  as 
follows : 

Further  Direct  Examination 
By  Mr.  Libby: 

Q.  Mr.  Duvall,  at  the  last  hearing  you  were  asked  if  you 
had  certain  figures,  totals,  and  computations.  Have  you 
those  figures  now?  A.  I  have. 

Q.  Will  you  tell  us  why  you  did  not  have  those  figures 
in  the  other  hearing?  A.  I  had  monthly  totals,  but  not  the 
net  totals,  as  Mr  Burton  asked  for,  and  it  was  necessary  for 
me  to  carefully  make  a  calculation  in  order  to  get  the  net 
totals  or  facts. 

Q.  There  is  no  change  in  your  figures  which  were  made 
in  A  and  B  in  this  computation  ?  A.  No. 

Mr.  Libby.  That  is  all. 

Mr.  Burton.  No  questions. 

(The  witness  left  the  witness  stand.) 

517  Redirect  Examination 
By  Mr.  Marshall: 

Q.  You  are  not  quite  sure  of  the  date  when  this  hap¬ 
pened?  A.  No. 

Q.  You  did  not  pay  a  great  amount  of  attention  to  it, 
did  you  ?  A.  I  didn ’t  pay  any  attention. 

Mr.  Marshall.  That  is  all. 

(The  witness  left  the  witness  stand.) 

Mr.  Marshall.  Mr.  Panagopoulos,  will  you  take  the  stand 
again? 

Thereupon  Andrew  Panagopoulos,  one  of  the  plaintiffs 
herein,  was  recalled  as  a  witness  in  his  own  behalf,  in  re¬ 
buttal,  and,  having  been  previously  duly  sworn,  was  ex¬ 
amined  and  testified  further  as  follow: 

Direct  Examination 
By  Mr.  Marshall: 

Q.  Mr.  Panagopoulos,  I  show  you  two  exhibits,  which  now 
bear  these  marks  (indicating):  “Plaintiffs’  Exhibit  6  for 
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identification”  and  “Plaintiffs’  Exhibit  8  for  identifica¬ 
tion.”  Tell  us  where  you  got  those.  A.  I  sent  Mr.  Cottrill 
over  to  the  Counter  Lunch  and  told  him  to  bring  me  a 
menu,  and  1  asked  him  on  a  couple  of  occasions,  or  more 
than  two,  I  think,  and  he  brought  me  back  these  menus. 

Q.  Are  those  two  exhibits  papers  that  he  brought  back 
to  you  on  that  occasion?  A.  Yes,  sir. 

Q.  Do  you  remember  when  it  was  that  you  sent  him  over 
there  to  get  those  papers?  A.  Well,  positively  I  can’t  say, 
but  it  was  in  the  last  part  of  1934. 

518  By  Mr.  Williams : 

Q.  1934?  A.  Yes,  sir. 

By  Mr.  Marshall : 

Q.  I  notice  that  these  two  papers  have  on  them,  in  ink, 
what  looks  like  “August  27,  1934”  and  “August  28,  1934.” 
Can  you  tell  us  whether  or  not  those  would  be  the  dates 
when  you  got  them  ? 

Mr.  Williams.  I  object  to  that.  The  witness  has  already 
stated  that  he  cannot  give  the  exact  dates. 

The  Witness.  I  can’t  say  whether  those  are  the  exact 
dates,  because  I  didn’t  put  the  dates  on,  myself. 

Mr.  Marshall.  I  will  offer  these  in  evidence. 

Mr.  Libby.  I  will  object.  There  is  no  identification  of 
these. 

Mr.  Marshall.  What  do  you  mean — no  identification? 

Mr.  Libby.  The  man  who  went  over  and  got  them  said 
he  does  not  know  whether  these  are  the  ones  he  got.  This 
witness  here  does  not  know  what  Cottrill  did  when  he  was 
over  there.  Mr.  Cottrill  says  he  went  over  there  in  1936. 
Surely,  nothing  with  that  kind  of  identification  can  go  into 
evidence. 

Mr.  Marshall.  Of  course,  that  is  ridiculous.  The  man 
who  got  the  papers  testified  he  did  not  remember  the  date 
because  he  did  not  pay  any  particular  attention  to  it,  but 
he  did  say  he  thought  it  was  about  in  1936.  I  asked  him 
again,  and  he  then  said  just  what  I  have  already  said,  that 
he  had  no  particular  recollection  about  the  time.  He  did 
say,  though,  that  Mr.  Panagopoulos  sent  him  over  there 
after  it  and  that  he  got  these  papers  or  got  some 

519  papers  and  brought  them  back  and  gave  them  to  Mr. 
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Panagopoulos,  and  Mr.  Panagopoulos  say  these  are 
the  ones  he  got  from  him.  What  more  identification  do  you 
want  than  that? 

Mr.  Williams.  In  addition  to  that  he  said  that  while  he 
did  not  know  the  exact  time,  his  best  recollection  was  1936, 
February,  March,  or  April. 

Mr.  Marshall.  He  did  not  say  it  was  in  the  summer  or 
the  winter. 

Mr.  Williams.  Mr.  Panagopoulos  identified  this  as  being 
in  August,  1934. 

Mr.  Marshall.  No,  I  asked  him  if  that  meant  anything 
to  him,  and  lie  said,  No,  because  he  didn’t  put  that  on  there. 

The  Auditor.  It  seems  to  me  that  there  is  enough  to  jus¬ 
tify  their  admission. 

Mr.  Libby.  Not  in  a  court,  if  Your  Honor  please.  Your 
Honor  will  allow  me  an  exception  ? 

The  Auditor.  Yes. 

(The  menus  previously  marked  “Plaintiffs’  Exhibit  6 
for  identification”  and  “Plaintiffs’  Exhibit  8  for  identifi¬ 
cation”  were  thereupon  received  in  evidence.) 

520  Andrew  Panagopoulos,  a  witness  previously  called 
and  sw’orn,  w^as  recalled  and  testified  further  as  fol¬ 
lows  : 

Direct  Examination 
By  Mr.  Marshall : 

Q.  Mr.  Panagopoulos,  how  many  counters  were  there  in 
this  lunch  room  or  restaurant  at  the  time  you  bought  it 
from  Mr.  Goodacre.  A.  One  counter. 

Q.  What  kind  was  that?  A.  A  marble  counter. 

Q.  Was  there  any  other  counter  in  the  place  at  all?  A. 
No,  sir;  there  was  no  other  counter. 

Q.  Just  that  one  counter,  winch  you  said  was  marble? 
A.  Yes,  sir. 

Q.  Will  you  describe  it  a  little  more?  A.  It  was  a  coun¬ 
ter  with  marble  in  front  and  marble  in  the  top  of  it,  and  two 
X)ieces  of  marble  on  the  ends. 

Q.  And  that  was  the  only  counter  there  was?  A.  Yes. 

Mr.  Marshall.  You  may  cross  examine. 
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521  Cross-examination. 

By  Mr.  Libby: 

Q.  Was  there  a  counter  on  the  Ninth  Street  side?  A. 
No,  sir. 

Q.  There  was  no  counter  there?  A.  No,  sir. 

Q.  When  did  you  put  that  counter  in?  A.  I  never  put 
one  in. 

Q.  There  has  never  been  any  counter  facing  Ninth  Street? 
A.  No,  sir.  Excuse  me,  now.  Do  you  mean  the  counter 
that  is  now'  in  there?  The  counter  that  is  in  there,  I  put 
it  in  there  in  1932,  and  then  I  changed  it  again  to  a  bar. 

Q.  But  the  only  counter  w'hich  w’as  there  at  the  time 
you  bought  from  Mr.  Goodacre  w’as  a  counter  facing  New 
York  Avenue;  is  that  right?  A.  Yes. 

Q.  How  far  across  did  that  run?  A.  About  twenty  feet, 
I  think;  a  20-foot  marble  counter. 

Q.  That  w'as  on  the  New’  York  Avenue  side?  A.  Yes. 

Q.  Do  you  mean,  twrenty  feet  in  length?  A.  Yes;  it  was 
about  twenty. 

Mr.  Williams.  Compare  it  with  this  railing  here  (indi¬ 
cating).  Was  it  as  long  or  longer? 

The  Witness.  I  imagine  it  was. 

By  Mr.  Libby: 

Q.  There  was  not  a  refrigerating  counter  on  the  Ninth 
Street  side?  A.  It  was  not  a  counter;  it  was  a  refrigera¬ 
tor  box. 

522  Q.  Was  that  an  expensive  refrigerator  box?  It 
could  be  used  as  a  counter,  could  it  not?  A.  It  was 

not  used  for  refrigeration.  It  was  not  fit  to  put  ice  in  at 
that  time. 

Mr.  Libby.  That  is  all. 

Re-direct  examination. 

By  Mr.  Marshall: 

Q.  Did  you  make  any  use  of  it  at  all?  A.  We  were  using 
it  to  store  things  in,  like  canned  goods  ? 

Q.  What  was  it  worth,  in  your  opinion?  A.  No  more 
than  fifty  dollars. 

Mr.  Marshall:  That  is  all. 
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Mr.  Libby.  I  have  no  further  questions. 

(Witness  excused) 

(Mr.  Libby  resumed  his  argument,  in  the  course  of  which 
the  following  occurred:) 

George  L.  Goodacre,  a  witness  previously  called  and 
sworn,  was  recalled  and  testified  further  as  follows : 

Direct  examination. 

By  Mr.  Libby: 

Q.  Mr.  Goodacre,  you  have  just  heard  the  testimony  of 
Mr.  Panagopoulos  in  reference  to  the  lunch  counter  that 
he  was  speaking  of.  Was  that  the  only  lunch  counter 
there  ? 

Mr.  Marshall.  I  object  to  that,  because  we  are  dealing 
with  a  marble  lunch  counter. 

By  Mr.  Libby: 

523  Q.  Was  that  the  only  marble  lunch  counter?  A. 

First,  when  they  asked  me  about  that  lunch  counter — 

Mr.  Marshall.  I  object  to  that.  The  witness  should  an¬ 
swer  the  question  of  counsel. 

The  Witness.  What  is  the  question? 

(The  pending  question  was  read  by  the  reporter  as 
above  recorded). 

The  Witness.  No. 

By  Mr.  Libby: 

Q.  What  marble  Lunch  counters  were  there  there?  A. 
There  were  two,  what  I  would  call  two:  one  in  the  ladies’ 
room  and  one  in  the  gents’  room.  The  one  in  the  ladies’ 
room  had  a  big  marble  front  to  it,  and  a  very  thick  glass 
top.  It  was  a  three-section  one,  one  for  to  display  food, 
and  this  marble  that  covered  the  front  to  cover  up  the  ice¬ 
box  that  was  within,  and  then  the  other  side  was  also  a 
display  case.  The  top  had  a  very  thick  glass  which  we 
used  as  a  counter;  but  the  food  that  came  from  the  kitchen 
came  through  a  little  hole  from  the  back  of  this  counter 
and  was  put  over  on  the  counter  for  the  waitresses  to  take 
away  to  serve  the  customers.  The  other  counter  in  front 
was  a  very  handsome  affair. 
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Q.  On  the  New  York  Avenue  side?  A.  Yes,  sir.  It  was 
a  very  heavy,  massive,  handsome  fixture;  and  that  is  the 
one  that  I  claim  was  worth  $1,500,  in  the  neighborhood  of 
$1,500  that  I  paid  for  it.  It  may  have  been  a  little  more 
or  a  little  less.  But  I  would  not  have  taken  less  than  $1500 
for  it  at  any  time. 

Mr.  Marshall.  I  object  to  that.  I  do  not  care  what  he 
would  take  for  it. 

524  Mr.  Libby.  That  may  be  stricken  out. 

By  Mr.  Libby: 

Q.  Was  that  or  not  in  the  neighborhood  of  twenty  feet 
long?  A.  That  marble  counter  was  about,  I  judge,  twenty 
or  twenty-two  feet  long. 

Q.  Do  you  identify  this  counter  that  you  have  spoken  of 
as  on  the  ladies’  side  in  any  way  with  what  is  in  this  list 
here  as  “one  large  three-section  McCray  ice-box”?  A.  No. 

Q.  That  is  an  entirely  separate  thing?  A.  That  was  a 
separate  ice-box  altogether,  that  was  backed  up  against 
the  wall,  that  we  used  to  keep  beets  and  things  in  fhe  main 
end. 

Mr.  Libby.  That  is  all. 

Cross-examination. 

By  Mr.  Marshall: 

Q.  Mr.  Goodacre,  do  you  recognize  this  paper  that  I  am 
now  showing  you  and  which  I  believe  is  in  evidence  in  this 
case? 

Mr.  Williams.  Yes.  It  is  so  marked. 

Mr.  Marshall.  Yes,  as  Plaintiff’s  Exhibit  No.  2. 

By  Mr.  Marshall: 

Q.  Do  you  recognize  it  as  being  the  bill  of  sale  that  you 
executed  to  Panagopoulos  and  his  associates?  (After  a 
pause)  Do  you  know  your  own  signature?  A.  Yes. 

Q.  Is  that  It?  A.  Yes;  that  is  my  own  signature. 

525  I  am  looking  at  this  other. 

Q.  I  did  not  ask  you  about  that.  That  is  the  bill 
of  sale,  is  it  not?  A.  Yes,  sir. 

Q.  All  right,  sir.  That  is  all  I  asked  you.  Of  course 
this  covers  the  fixtures  and  the  personal  property  that  you 
sold  at  that  time?  A.  It  is  not  all  on  there.  There  were 
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other  things  in  the  cellar  that  have  never  been  put  on  that 
bill  of  sale. 

Q.  Show  us  where  there  are  two  marble  counters  on 
that  bill  of  sale. 

Mr.  Williams.  That  is  what  he  said  before.  One  was 
left  off. 

The  Witness.  This  says,  ice  box. 

By  Mr.  Marshall. 

Q.  Would  you  list  a  $1,500  marble  counter  as  an  ice-box'? 
A.  No;  I  would  list  it  as  a  marble  counter. 

Q.  Do  you  find  more  than  one  marble  counter  on  there  ? 
A.  Unless  I  just  let  it  go  by  as  an  ice-box.  Some  people 
call  those  display  boxes  ice-boxes.  Others  call  them  dis¬ 
play  cases. 

Q.  Did  you  let  this  $1,500  marble  counter  go  by  as  an 
icebox  ?  A.  No,  I  would  not. 

Q.  You  are  a  business  man  of  considerable  experience, 
are  you  not,  Mr.  Goodaere?  A.  Y"es,  sir. 

Q.  When  you  sell  articles  of  personal  property  you  are 
very  apt  to  know  what  it  is  that  you  are  selling,  are 
526  you  not?  A.  Yes,  sir. 

Q.  When  you  make  up  a  list,  or  a  list  is  made  up 
for  you,  to  be  included  in  a  bill  of  sale  or  chattel  deed  of 
trust  to  secure  the  purchase  money,  you  are  pretty  apt  to 
see  what  is  on  that  chattel  deed  of  trust  securing  your  pur¬ 
chase  money,  are  you  not?  A.  I  am  a  little  careless  in 
regard  to  things  like  that.  I  didn’t  pay  a  whole  lot  of  at¬ 
tention  to  this. 

Q.  Are  you  careless  enough  to  leave  out  an  item  that  you 
consider  to  be  worth  $1,500?  A.  Yes,  I  would. 

Q.  And  when  your  lawyer  brings  to  you  a  paper  upon 
which  is  listed  everything  that  you  have  described  in  the 
bill  of  sale  or  in  the  chattel  deed  of  trust,  and  asks  you 
to  place  values  on  it,  it  does  not  occur  to  you  that  there 
is  one  item  that  is  worth  $1,500,  which  is  the  most  expensive 
and  the  most  costly  item  of  all,  that  is  omitted  from  the 
list?  A.  He  read  off  to  me — 

Q.  No;  answer  my  question.  A.  Give  me  that  question 
again. 

Q.  I  say,  when  your  lawyer  brings  you  a  list  of  the  chat¬ 
tels  and  asks  you  to  place  the  proper  values  on  those  var- 
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ious  articles,  it  does  not  occur  to  you  that  there  has  been 
omitted  from  that  list  the  most  expensive  one  of  all?  A. 
No  it  did  not. 

Q.  You  say,  this  other  counter  was  a  marble-top  counter? 
A.  No;  it  had  a  glass  top  and  a  large  marble  front  that 
covered  one  third  of  the  length  of  the  counter. 

Q.  It  was  a  refrigerating  device,  was  it  not?  A. 

527  The  proper  name  for  it  would  be  a  refrigerating 
counter  ice-box. 

Q.  A  refrigerating  counter  ice-box.  How  many  ice-boxes 
did  you  have  in  this  place  that  you  sold  to  Mr.  Panagopou- 
los  and  his  associates  ?  A.  I  had  more  than  what  was  down 
there. 

Q.  How  many  did  you  have?  A.  I  had,  all  together,  in 
the  place  when  I  sold  it  to  him,  a  small  ice-box  in  the 
kitchen,  one  in  the  dining  room,  a  very  large  one  down  in 
the  cellar,  and  this  refrigerating  ice-box  counter. 

Q.  Who  made  that  refrigerating  ice-box  counter?  A. 
McCray. 

Q.  You  have  got  one  large  McCray  ice-box  listed  here. 
A.  Yes. 

Q.  How  many  large  McCray  ice-boxes  did  you  have?  A. 
We  had  another  large  one  down  in  the  cellar.  That  is  not 
on  there. 

Mr.  Williams.  There  are  two  McCray  ice-boxes  on  there. 
Mr.  Marshall.  Suppose  you  let  him  answer,  if  you  do 
not  mind. 

The  Witness.  There  is  only  one  McCray  ice-box  listed 
on  here. 

Bv  Mr.  Marshall. 

* 

Q.  That  is  the  same  thing  as  the  counter  you  are  talking 
about,  is  it  not?  A.  No;  it  is  altogether  different  from 
that  counter. 

Q.  But  if  I  understood  you  correctly,  the  counter  that 
you  described  is  a  refrigeration  device  and  it  is 

528  made  by  McCray?  A.  Yes,  sir. 

Mr.  Williams.  You  will  see  McCray  twice  on 
that  list.  You  might  call  his  attention  to  both  of  them. 

Mr.  Marshall.  The  list  is  in  evidence,  of  course.  It  says 
“One  large  three-section  McCray  ice-box.”  And  just  up 
above  that  is  “Large  McCray  ice-box.”  One  is  large  and 
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one  is  large  three  section.  This  particular  counter  that 
you  mentioned  had  three  sections,  did  it  not?  A.  Yes,  sir. 
Mr.  Marshall.  That  is  all. 
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In  the  District  Court  of  the  United  States  for  the  District 

of  Columbia 

Equity  No.  57808 

Andrew  Panagopoulos,  et  al., 
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George  L.  Goodacre,  et  al. 

Stenographic  Transcript  of  Testimony  of  Cross-Examina¬ 
tion  of  Andrew  Panagopoulos  {Appellee)  Before  the 
Auditor. 

531  Cross  examination  Andrew  Panagopoulos 

By  Mr.  Libby: 

Q.  At  the  time  you  purchased  this  restaurant  there  was 
an  agreement,  was  there  not,  that  there  should  be  a  rebate 
of  $5,000  in  the  event  that  you  were  unable  to  obtain  a  re¬ 
newal  of  the  lease? 

Mr.  Marshall.  I  object,  unless  it  was  in  writing.  I  never 
heard  of  it. 

Mr.  Williams.  Yes ;  it  is  in  writing. 

Mr.  Marshall.  Have  you  got  such  a  paper  or  is  there 
such  a  paper? 

Mr.  Libby.  I  have  a  copy  here.  It  is  in  the  chattel  deed 
of  trust.  I  can  get  a  summons  duces  tecum  to  produce  it. 

Mr.  Marshall.  Let  us  see  it ;  maybe  we  will  not  have  to 
bother  about  that.  I  do  not  know  what  the  importance  of 
it  is. 

Bv  Mr.  Libbv: 

*  •» 

Q.  Is  that  correct,  Mr.  Panagopoulos,  that  there  was  a 
provision  that  in  the  event  you  could  not  obtain  a  renewal 
of  the  lease — 

Mr.  Marshall.  I  object  to  that,  because  that  is  not  what 
the  statement  is  in  the  paper  that  you  showed  me. 

532  Mr.  Libby.  Strike  it  out. 

Mr.  Williams.  Possibly  we  can  agree  that  we  can 
get  a  copy  of  this  chattel  deed  of  trust  in  evidence,  which 
we  desire  to  have  for  two  purposes;  one,  what  has  just 
been  mentioned,  and  the  other  that  it  contains  a  detailed 
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list  of  the  chattels  sold.  It  contains  them  right  on  its  face. 

The  Auditor.  Was  that  in  the  transcript  of  the  pro¬ 
ceedings  before  Judge  Bailey? 

Mr.  Libby.  No,  sir;  that  was  not  before  Judge  Bailey. 

Mr.  Marshall.  If  you  want  to  put  it  in  merely  as  a  list 
of  the  articles  sold,  I  do  not  know  that  there  is  an  objec¬ 
tion  to  that.  So  far  as  it  contains  a  provision  that  if  Pana- 
gopoulos  and  his  associates  could  not  stay  in  the  premises 
for  at  least  two  years  they  did  not  have  to  pay  a  $5,000 
note  referred  to  therein,  it  is  objected  to  as  entirely  irrele¬ 
vant  and  immaterial,  because  they  did  stay  there  and  they 
did  have  to  pay  the  $5,000  note,  and  they  did  pay  it.  The 
fact  that  all  of  the  purchase  price  was  paid  in  full  is  in 
the  testimony  taken  before  Judge  Bailey. 

Mr.  Williams.  The  witness  has  been  asked  whether  the 
purchase  price  was  $25,000  and  he  was  asked  for  his  opinion 
about  how  much  of  that  was  good  will,  of  which  he  said 
$24,000  and  only  $1,000  for  the  chattels.  I  think  that 
makes  relevant  the  terms  of  the  sale  to  which  the  buyer 
bound  himself,  as  shown  by  this  indenture.  I  think  it  has 
a  bearing  indicating  that  in  any  event  there  had  only  been  a 
$20,000  sale. 

Mr.  Marshall.  A  $20,000  sale?  He  paid  $25,000  for  it. 
The  testimony  shows  that. 

Mr.  Williams.  Thirteen  notes  were  executed,  and 
533  the  note  for  $5,000,  which  was  one  of  the  notes,  was 
given  with  the  express  understanding  that  it  was  to 
operate  as  a  guarantee  that  the  parties  of  the  first  part, 
that  is,  Mr.  Panagopoulos,  Mr.  Arthur  and  Mr.  Speros, 
would  remain  in  the  premises  for  a  period  of  two  years 
from  the  date  of  said  note,  there  being  no  lease  on  said 
premises,  only  a  monthly  agreement.  If  they  did  not  re¬ 
main  in  the  premises  for  two  years  the  $5,000  note  would 
be  cancelled  and  marked  paid  and  surrendered.  I  think 
that  is  a  proper  feature  of  the  sale.  He  took  a  chance 
on  the  property  being  sold,  for  instance — 

Mr.  Marshall.  It  certainly  does  not  affect  the  purchase 
price,  unless  they  were  put  out  in  two  years ;  and  they  were 
not.  They  paid  $25,000  for  it. 

Mr.  Libby.  But  it  shows  that  $5,000  was  for  the  oppor¬ 
tunity  to  stay  there ;  that  that  was  one  element  of  the  value 
of  the  premises — to  remain  there  and  operate  for  two 
years. 
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Mr.  Marshall.  I  cannot  agree  with  you  at  all  on  that. 

The  Auditor.  (After  argument  between  counsel)  What 
does  it  tend  to  show? 

Mr.  Williams.  It  tends  to  show  the  full  contract,  We 
have,  without  that,  just  the  naked  statement  of  $25,000. 
It  was  subject  to  that  condition;  and  that,  of  course,  meant 
that  Mr.  Goodacre  did  not  have  anything  there  that  he 
could  sell  for  $25,000,  there  being  no  lease  there  without 
something  which  would  add  to  the  value.  If  he  had  not 
been  a  substantial  man  whose  guarantee  would  amount  to 
something,  he  would  have  had  to  sell  for  $20,000.  It  was 
simultaneous  with  the  closing  of  the  sale  and  was  executed 
by  the  purchaser. 

The  Auditor.  If  that  is  in  the  agreement,  I  sup- 
534  pose  they  have  the  right  to  put  it  in  the  agreement. 

Mr.  Marshall.  What  materiality  has  it? 

Mr.  Williams.  I  do  not  have  the  agreement.  I  under¬ 
stand  it  was  not  in  the  agreement,  but  was  made  a  part 
of  the  agreement  by  this  simultaneous  paper. 

The  Auditor.  It  is  not  apparent  to  me  that  that  has 
any  bearing  on  the  question  of  the  value  of  the  property 
sold. 

Mr.  Libby.  One  of  the  claims  is  capital  impairment.  If 
there  was  a  chattel  deed  of  trust  given  for  $10,000  as  part 
of  the  purchase  price,  and  that  has  the  provision  that  $5,- 
000  is  to  be  rebated  in  the  event  that  the  occupant  of  the 
premises  could  not  remain  there  for  two  years,  it  seems  to 
me,  evidently,  that  the  occupancy  of  the  premises  for  two 
years  was  an  item  amounting  to  $5,000,  and  he  got  full 
value  by  remaining  there  for  two  years.  That  is  what 
he  contracted  for,  and  that  is  what  he  got. 

The  Auditor.  Have  you  got  the  paper  here? 

Mr.  Libby.  Yes,  sir;  we  have  it  here. 

Mr.  Williams.  This  is  only  a  copy. 

Mr.  Marshall.  That  has  got  a  lot  of  stuff  on  it  that  is 
not  in  the  original.  So  if  you  gentlement  want  to  produce 
a  certified  copy  of  the  original,  all  right. 

The  Auditor.  I  think  you  should  produce  the  paper 
itself. 

Mr.  Williams.  I  can  get  a  certified  copy  by  tomorrow. 

Mr.  Marshall.  All  it  amounts  to  was  this,  that  Mr.  Good- 
acre  said,  “I  have  a  business  here  that  is  worth  $25,000. 
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You  can  stay  here.  If  you  cannot  stay  here  for  at  least 
two  years,  then  I  will  cancel  one  of  the  notes  that  you 
give.”  Panagopoulos  stayed  there  all  that  time. 

535  Goodacre  said  it  was  worth  $25,000,  and  that  was 
the  price  that  was  agreed  to  be  given  for  it  in  the 

bill  of  sale  originally  and  in  the  contract  of  purchase.  No¬ 
body  would  buy  it  if  they  thought  they  were  going  to  be 
put  out  the  next  day,  of  course.  He  said,  “I  know  you 
can  stay  here  at  least  two  years.  If  you  can’t  do  that,  I 
will  cancel  one  of  these  notes.”  They  stayed  there  for 
two  years,  and  are  still  there. 

Mr.  Libby.  On  the  capital  impairment,  the  upset  price 
was  $20,000  instead  of  $25,000,  I  submit. 

The  Auditor.  (After  argument  between  counsel).  I  have 
ruled  on  it.  When  the  paper  is  produced  I  would  like  to 
see  it. 

Mr.  Williams.  We  can  probably  get  a  certified  copy  by 
tomorrow. 

Mr.  Libby.  The  hearing  will  not  go  on  tomorrow.  I 
suppose  it  can  be  filed  with  your  Honor  tomorrow. 

Mr.  Marshall.  You  can  file  a  certified  copy  without  an 
informal  hearing  on  it. 

Mr.  Williams.  It  will  be  filed  as  of  today. 

Mr.  Libby.  May  I  proceed? 

The  Auditor.  Yes. 

By  Mr.  Libby: 

Q.  As  a  matter  of  fact,  Mr.  Panagopoulos,  there  was 
an  inventory  made,  was  there  not,  at  the  time  the  sale  was 
made?  A.  No,  sir. 

Q.  There  was  not?  A.  Except  the  silverware,  chairs 
and  pots  and  pans  and  such  stuff. 

Q.  There  was  no  inventory  made  as  to  the  value  of 

536  the  different  articles  set  opposite?  A.  No,  sir. 

Q.  Let  me  see  if  I  can  refresh  your  recollection. 
Mr.  Marshall.  You  cannot  refresh  it  with  a  copy;  that 
is  certain.  If  you  want  to  refresh  his  recollection  you  must 
produce  the  original  or  a  certified  copy. 

By  Mr.  Libby: 

Q.  But  there  was  a  chattel  deed  of  trust  for  $10,000?  A. 
Yes.  sir. 
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Q.  And  that  is  set  forth  in  the — 

Mr.  Williams.  There  was  a  list  of  all  the  property  with¬ 
out  the  value  being  put  down. 

By  Mr.  Libby: 

Q.  You  stated  yesterday  that  there  was  a  fire  in  your 
premises?  A.  Yes,  sir. 

Q.  How  much  were  the  premises  insured  for  at  that 
time? 

Mr.  Marshall.  Objected  to.  What  has  that  got  to  do 
with  it?  I  can’t  for  the  life  of  me,  see  what  that  has  to  do 
with  it. 

The  Auditor.  What  is  the  purpose  of  that  ? 

Mr.  Libby.  He  says  that  the  fixtures  were  only  worth 
$1,000.  I  want  to  show  what  the  insurance  company  paid. 

Mr.  Marshall.  You  might  find  out,  first,  whether  they 
were  the  same  fixtures  or  others.  They  bought  fixtures 
and  put  them  in  there. 

Mr.  Libby.  I  will  lay  a  foundation  by  asking  what  im¬ 
provements  he  made  on  his  capital  investment  between  the 
time  he  bought  and  the  time  of  the  fire. 

537  By  Mr.  Libby: 

Q.  Tell  us  what  you  added  to  your  equipment?  A.  I 
spent  quite  a  bit  on  it. 

Q.  Tell  us  what  vou  did.  A.  I  have  not  got  a  thing  that 
I  bought  there,  now,  I  changed  everything.  I  have  been 
changing  it  right  along.  When  we  bought  the  place  there 
were  wooden  chairs  there,  one-arm  chairs,  and  when  we 
had  the  fire  we  had  chairs  with  marble  on  them  that  cost 
us  $35  apiece.  There  were  19  or  20  chairs  there;  and 
there  is  a  difference  between  second-hand  old  chairs  and 
brand  new  ones  at  $35. 

By  Mr.  Marshall: 

Q.  Was  there  anything  else  that  you  changed  there? 
A.  We  changed  the  refrigeration,  the  ice-box;  we  changed 
counters.  We  put  a  steam  table  in  the  place  that  we  didn’t 
have  before.  We  put  in  mechanical  compressors  for  re¬ 
frigeration.  They  were  not  there  before.  We  put  in  a 
new  gas  stove  and  threw  the  old  one  out.  Practically 
everything  was  new.  We  had  an  ice-box  up  there  that  we 
paid  pretty  close  to  $2,000  for. 
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Q.  Before  the  fire?  A.  Yes. 

Mr.  Marshall.  That  ought  to  settle  the  question  of 
whether  the  insurance  threw  any  light  on  the  value  of 
what  he  bought  from  Mr.  Goodacre. 

Mr.  Libby.  I  still  think  the  question  is  good. 

Mr.  Marshall.  I  object  to  it. 

The  Auditor.  Any  answer  that  he  might  make  in  re¬ 
gard  to  the  insurance  only  tends  to  confuse  it. 

538  Mr.  Libby.  Then  I  would  like  to  ask  what  the 
insurance  company  paid  in  settlement  of  the  loss. 

Mr.  Marshall.  I  object  to  that.  The  equipment  was  not 
the  equipment  sold  by  Mr.  Goodacre.  It  was  something 
different.  It  was  put  in  there  by  him  at  great  expense. 

The  Auditor.  In  view  of  the  testimony  just  given  as  to 
the  changes  made  and  additions  made  to  the  fixtures,  I  will 
sustain  the  objection. 

Mr.  Libby.  Your  Honor  will  allow  me  an  exception? 
The  Auditor.  Yes.  > 

By  Mr.  Libby: 

Q.  Now  at  the  time  of  the  fire  where  were  your  books? 
A.  In  front  where  I  kept  the  cigars  and  cigarettes. 

Q.  What  time  of  day  did  the  fire  happen?  A.  About  11 
o’clock,  or  noon  time. 

Q.  The  books  were  not  in  the  safe?  A.  No,  sir. 

Q.  Were  those  books  burned?  A.  Yes,  sir. 

The  Auditor.  Did  you  have  a  safe? 

The  Witness.  I  had  one  which  was  very  small,  which 
I  got  from  Mr.  Goodacre. 

By  Mr.  Libby: 

Q.  You  kept  the  books  in  the  safe  at  night  f  A.  No,  sir. 
You  couldn’t  put  them  in  the  safe.  The  safe  is  very  small. 
It  is  only  that  long  (illustrating). 

Q.  Were  those  books  exactly  the  same  as  this  book  here 
(indicating)?  A.  No,  sir.  This  is  a  new  book.  I 

539  bought  this  after  the  fire. 

Q.  Did  you  use  the  same  type  of  book?  A.  No. 
I  was  using  a  form  of — like  a  ledger  book;  and  I  bought 
this  book  after  the  fire. 

Q.  Did  you  at  any  time  keep  a  day  book?  A.  This  is  the 
only  book  that  I  bad  after  the  fire  (indicating). 


i 
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Q.  Before  the  fire  did  you  keep  a  day  book?  A.  Only  one 
book. 

Q.  You  never  kept  a  day  book?  A.  No. 

Q.  Or  a  ledger  or  journal?  A.  No,  sir. 

Q.  At  the  time  that  the  Counter  Lunch  opened,  how  about 
your  pay  roll?  Just  compare  that  with  what  it  had  been 
previous  to  the  granting  of  the  liquor  license,  which  you 
said  was  in  1933,  April  6,  1933, 1  think  you  said.  Did  your 
pay  roll  increase  between  April,  1933,  and  December,  1933, 
when  the  Counter  Lunch  opened?  A.  I  can’t  tell  you  ex- 
actlv,  but  I  don’t  think  it  increased. 

v  7 

Q.  Do  not  your  records  show  whether  it  did  or  not? 
Take  that  book  and  show  the  gross  monthly  pay  roll.  Let 
us  look  at  the  month  of  April,  1933,  say,  when  your  wages 
were  $863.25.  A.  Yes. 

Q.  In  August,  1933,  they  were  $952.45.  Is  that  correct? 
A.  Yes. 

540  Q.  That  is  an  increase  of  $S0?  A.  Yes,  sir. 

Q.  In  October  they  were  $1,066.30?  A.  Yes. 

Q.  An  increase  of  $200?  A.  Yes. 

Q.  I  mean,  $200  since  April — $203.  In  December  the 
wages  are  not  totaled,  are  they?  A.  No,  sir. 

Q.  How  about  the  month  of  Januarv?  The  wages  were 
$1,015.33?  A.  Yes. 

Q.  So  that  between  the  time  that  you  obtained  your  beer 
license  and  the  time  the  Counter  Lunch  opened,  your 
salary  roll  per  month  had  increased  $200?  A.  I  couldn’t 
say  it  increased  a  thousand  dollars. 

Q.  I  said,  $200.  A.  Because  some  of  those  months  had 
four  weeks  and  some  of  them  had  five  weeks  in  the  month, 
and  that  mal^s  a  difference. 

Q.  In  that  column  there  (indicating)  it  would  appear 
that  you  paid  some  wages  every  day?  A.  Yes. 

Q.  So  the  only  difference  would  be  one  extra  day  in  a 
31-day  month,  would  it  not?  A.  One  -week  was  $137;  an¬ 
other  week  $141 ;  the  next  week  $151 ;  the  next  $154.  I  paid 
wages  every  day  when  the  boys  wanted  to  borrow  some 

monev. 

•< 

Q.  You  usually  paid  by  the  week;  is  that  right?  A.  Yes, 
sir.  I  was  paying  them  by  the  week  up  until  1936, 

541  I  think. 

Q.  After  March  9, 1934,  did  you  have  a  further  in¬ 
crease  in  your  weekly  pay  roll?  A.  I  may  have. 
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Q.  Does  not  that  book  show?  Let  us  look  at  the  book. 
After  you  obtained  your  liquor  license  in  1934,  whether 
it  was  in  March  or  April,  as  the  case  may  be,  was  there 
an  increase  in  your  pay  roll  weekly?  A.  The  liquor  li¬ 
cense? 

Q.  After  you  obtained  your  liquor  license.  A.  It  may 
have  increased  it  a  little  bit. 

Q.  But  you  cannot  say  how  much?  A.  No,  sir,  because — 

Q-  Did  you  employ  a  bar  tender? 

Mr.  Marshall.  Let  him  finish  his  answer. 

The  Witness.  I  had  to  increase  the  boys  behind  the 
counter.  They  happened  to  be  union  bar-tenders  and  they 
forced  me  to  increase  them.  The  union  forced  me  to  in¬ 
crease  them. 

By  Mr.  Libby: 

Q.  That  did  not  have  anything  to  do  with  the  Counter 
Lunch  opening,  did  it?  A.  No,  sir. 

Q.  I  understood  you  to  testify  that  the  obtaining  of  a 
liquor  license  did  not  increase  your  gross  receipts.  A.  I 
didn’t  say  that.  I  said  it  increased  some,  but  not  as  much 
as  the  beer  did. 

Q.  And  the  increase  from  the  beer  was  only  for  a  short 
time  while  vou  held  the  license?  A.  I  said  the  extra  in- 
crease  was  for  a  short  time,  about  a  month.  What 
*  542  I  mean  by  extra  is  extraordinary  increase.  Here 
(indicating)  is  a  day  that  I  took  in  over  $400,  when 
beer  came  out  first.  I  didn’t  take  in  that  much  every  day. 

Q.  At  the  time  that  your  purchased  from  Mr.  Goodacre 
did  Mr.  Goodacre  solicit  your  purchase  of  this  property, 
or  did  you  go  to  Mr.  Goodacre? 

Mr.  Marshall.  One  minute.  We  object.  It  does  not 
make  a  particle  of  difference. 

The  Auditor.  Is  that  material? 

Mr.  Libby.  It  seems  to  me  that  it  is,  your  Honor.  If 
it  should  appear  that  Mr.  Panagopoulos  went  to  Mr.  Good- 
acre  and  made  him  an  offer,  which  Mr.  Goodacre  accepted, 
and  he  paid  too  much  for  it,  under  these  circumstances 
here  you  could  not  take  $25,000  as  the  basic  figure  where 
your  Honor  is  to  assess  the  damages  which  he  suffered 
through  the  opening  of  the  Counter  Lunch. 

Mr.  Marshall.  Just  wait  one  minute.  Mr.  Williams, 
your  associate,  objected  the  other  day  to  any  valuation  of 
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this  business  prior  to  the  time  that  the  Counter  Lunch 
opened,  and  we  very  courteously  agreed  to  that  and  I 
said  that  we  were  not  interested  in  it  except  to  fix  the 
value  as  of  the  time  that  the  Counter  Lunch  opened.  Now 
you  want  to  go  behind  Mr.  Williams’  own  objection. 

Mr.  Libby.  I  withdraw  the  question,  then.  I  was  not 
present  at  the  first  hearing. 

Mr.  Marshall.  That  did  not  happen  at  the  first  hearing, 
either. 

By  Mr.  Libby: 

Q.  At  some  time,  Mr.  Panagopoulos,  did  you  have 

543  some  machines  in  your  establishment?  A.  Yes,  sir. 

Q.  When  was  that?  A.  That  was  over  a  year 

ago. 

Q.  How  long  did  you  have  them  there?  A.  About  five 
or  six  months,  I  think. 

Q.  You  only  had  them  five  or  six  months?  A.  Yes. 

Q.  You  got  a  certain  amount  of  income  from  them,  did 
you  not?  A.  Yes,  sir. 

Q.  And  then  you  had  to  take  those  out;  is  that  correct? 
A.  Yes. 

Mr.  Marshall.  What  has  that  got  to  do  with  it?  I  ob¬ 
ject  to  that.  The  time  is  not  fixed.  We  do  not  know 
whether  it  was  before  or  after  the  Counter  Lunch 
closed  up. 

Mr.  Libby.  He  has  testified  that  it  was  while  the  Coun¬ 
ter  Lunch  was  open.  He  said  it  was  over  a  year  ago  and 
he  had  them  for  five  or  six  months. 

Mr.  Marshall.  He  has  not  testified  to  it  yet,  that  I  have 
heard.  But  suppose  he  did?  So  what?  Is  the  Counter 
Lunch  in  violation  of  the  covenant  by  opening  and  oper¬ 
ating  and  taking  away  from  this  man  custom  and  trade 
that  otherwise  he  would  have  gotten?  That  is  the  ques¬ 
tion  before  the  Auditor.  Not  whether  by  putting  some 
machines,  whatever  they  may  have  been,  in  his  place  of 
business  at  a  particular  time  he  made  additional  money. 
He  would  have  done  that  if  the  Counter  Lunch  had  never 
opened.  You  cannot  use  that  as  a  set-off  against  the  dam¬ 
age  that  the  Counter  Lunch  did  to  him.  That  appears  to 
be  the  purpose  of  the  question. 

544  Mr.  Libby.  The  purpose  of  the  question  is  to  show’ 
that  his  income  was  reduced  by  his  taking  the  ma- 
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chines  out,  and  through  no  fault  of  the  Counter  Lunch. 
You  are  offering  this  book  to  show  what  your  income  was, 
and  that  your  income  was  reduced. 

The  Auditor.  You  contend  that  it  was  reduced,  in  part, 
by  the  taking  out  of  certain  machines  that  had  theretofore 
been  operated  in  the  place? 

Mr.  Libby.  Yes,  sir,  exactly. 

The  Auditor.  Would  it  not  be  competent,  on  that  theory, 
Mr.  Marshall? 

Mr.  Burton.  If  your  Honor  please,  Mr.  Panagopoulos 
has  testified  that  he  put  those  machines  in  about  a  year 
ago — 

The  witness.  A  year  and  a  half  ago. 

Mr.  Burton.  Which  would  be  sometime  in  1936.  They 
were  in  there  for  a  period  of  about  five  of  six  months.  If 
they  were  put  in  there  a  year  ago,  that  would  be  May, 
1936,  the  time  that  the  Counter  Lunch  closed.  If  it  was  a 
year  and  a  half  ago  they  were  put  in  there,  then  that 
would  be  while  the  Counter  Lunch  was  in  operation.  But 
there  is  no  testimony  here  that  at  the  time  that  the  Counter 
Lunch  room  opened  up  in  violation  of  the  covenant, 
namely,  in  December,  1933,  the  machines  were  then  in 
there;  and  so  any  income  that  he  received  by  putting  the 
machines  in  subsequent  to  the  opening  of  the  Counter 
Lunch  would  inure  to  the  benefit  of  the  Counter  Lunch, 
because  it  would  make  that  much  more  profit  and  sustain 
less  loss. 

Mr.  Libby.  For  a  certain  period  he  had  these  machines, 
and  that  was  during  the  period  that  the  Counter 
545  Lunch  was  open.  Those  machines,  I  take  it,  were 
taken  out  on  account  of  the  ruling  of  this  court  on 
pin-ball  machines. 

The  Witness.  Yes,  sir. 

Mr.  Libby.  So  he  had  to  take  them  out.  He  charges 
them  up  to  us. 

The  Auditor.  Suppose  you  show  definitely  just  when 
they  were  taken  in  and  taken  out. 

By  Mr.  Libby: 

Q.  Can  you  state  the  date  you  put  those  pin-ball  ma¬ 
chines  in?  A.  No,  sir. 

Q.  Can  you  do  it  approximately? 
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The  Auditor.  About? 

A.  About  a  year  and  a  half  ago. 

Mr.  Burton.  Were  they  in  there  when  the  Counter 
Lunch  room  opened  up? 

The  Witness.  No,  sir. 

Mr.  Marshall.  While  they  were  there  they  simply  aided 
the  Counter  Lunch  by  increasing  the  income  of  this  place 
to  that  extent.  They ’operated  for  the  benefit  of  the  Coun¬ 
ter  Lunch,  because  they  gave  this  place  an  additional  in¬ 
come.  When  thev  were  taken  out  that  income  ceased;  but 
certainly  the  Counter  Lunch  cannot  complain  of  that.  They 
got  the  benefit  of  the  increased  income  while  the  machines 
were  in  there. 

Mr.  Libby.  I  cannot  follow  that  line  of  reasoning.  We 
are  charged  with  that  loss  of  income  here.  He  is  trying  to 
show  what  he  would  have  made  if  the  Counter  Lunch  had 
not  been  opened.  I  have  already  shown  that  the  pay  roll 
increased  $200  a  month  after  he  got  his  beer  license. 
546  Mr.  Marshall.  You  only  think  you  have. 

Mr.  Libby.  Well,  let  me  think,  anyway.  It  also 
increased  when  he  had  to  take  the  pin-ball  machines  out. 
Again  he  tries  to  stick  that  onto  us,  because  he  said  if  it 
had  not  been  for  the  Counter  Lunch  he  would  have  had 
that  much  money.  He  just  picks  that  out  of  the  air.  That 
is  the  theory  of  this  case, — “If  it  had  not  been  opened  my 
profits  would  have  been  so  much.”  We  are  trying  to  show 
that  the  profits  were  not  as  much  as  they  claim  they  would 
have  been. 

Mr.  Marshall.  Let  us  see  where  you  get  on  that  theory. 
Of  course,  when  the  Counter  Lunch  opened,  Mr.  Panago- 
poulos  did  not  have  these  machines  in  there  at  all.  After 
the  Counter  Lunch  vras  opened — 

The  Auditor.  Let  me  interrupt  you.  There  were  no  ma¬ 
chines  in  there  when  the  business  was  purchased. 

Mr.  Marshall.  No. 

The  Auditor.  And  they  were  not  put  in  there  until  a 
year  and  a  half  ago? 

Mr.  Marshall.  Until  a  year  and  a  half  ago;  and  the 
Counter  Lunch  had  been  in  operation  then  for  some  time. 

The  Auditor.  According  to  the  testimony  of  this  wit¬ 
ness,  they  were  operating  about  six  months  before  they 
were  taken  out? 
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Mr.  Marshall.  Yes.  During  that  period  of  time  what¬ 
ever  income  came  from  the  operation  of  those  machines 
the  Counter  Lunch  got  the  benefit.  It  is  not  as  if  he  had 
something  taken  out  of  there  that  was  in  there.  Suppose 
he  had  had  these  machines  in  there  before  the  Counter 
Lunch  opened,  and  they  had  been  producing  an  income  at 
that  time,  and  then  the  Counter  Lunch  opens  and  then  he 
takes  the  machines  out,  then  there  is  reason  for 

547  saving  that  the  loss  of  income,  so  far  as  the  ma- 
chines  are  concerned,  cannot  be  attributed  to  the 

Counter  Lunch,  because  his  income  is  to  be  measured  by 
what  he  was  doing  at  the  time  the  Counter  Lunch  opened. 

The  Auditor.  The  money  came  in  from  the  machines  and 
commingled  with  the  other  money. 

Mr.  Marshall.  And  when  the  Counter  Lunch  was  opened 
he  had  not  any  machines  in  there.  For  about  six  months, 
towards  the  latter  part  of  the  operation  of  the  Counter 
Lunch,  he  has  machines  which  increased  the  revenue  of 
that  place. 

The  Auditor.  No  separate  account  was  kept  of  the 
earnings  from  the  machines? 

Mr.  Marshall.  So  far  as  I  know,  no. 

The  Witness.  No,  sir. 

Mr.  Marshall.  And  therefore  he  has  to  say,  “My  entire 
income  was  so  much;  I  cannot  segregate  it.”  And  there¬ 
fore  the  Counter  Lunch  gets  the  benefit  of  that  increased 
income,  because  he  cannot  show  they  cut  it  down  to  that 
extent. 

548  If  he  put  in  something  else  there,  and  made  a  lot 
more  money,  it  would  have  helped  them  unless  they 

could  have  segregated  the  items  to  show. 

Mr.  Libbv.  Will  vour  Honor  be  able  to  determine  how 
much  money  there  wTas  from  the  machines. 

The  Auditor.  Are  you  withdrawing  your  objection? 
Mr.  Libby.  No,  sir;  but  if  you  will  allow  it,  I  should  like 
to  know  how  much  they  were  making  a  day  from  the  ma¬ 
chines. 

The  Auditor.  Is  there  any  objection  to  his  asking  that? 
Mr.  Marshall.  Yes;  we  say  it  is  immaterial. 

The  Auditor.  I  do  not  see  how  it  is  material. 

Mr.  Marshall.  I  think  he  should  be  able  to  show  that 
thev  were  in  there. 
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Mr.  Libby.  I  make  the  offer  of  proof  that  at  least  we 
shall  offer  testimony  that,  at  the  time  Mr.  Panagopoulos 
purchased  the  Ninth  and  New  York  Avenue  place,  those 
machines  were  there. 

Mr.  Marshall.  When  he  bought  the  place  from  Mr.  Good- 
acre? 

Mr.  Libby.  No;  at  the  time  the  Counter  Lunch  opened; 
I  beg  your  pardon. 

Mr.  Marshall.  Oh,  that  is  different. 

Mr.  Libby;  Of  course,  not  when  the  restaurant  was  pur¬ 
chased  by  Panagopoulos  from  Goodacre. 

The  Auditor.  I  do  not  think  that  testimony  would  tend 
to  show  an  increase  in  damages,  if  any,  resulting  from  the 
violation  of  the  covenant,  The  tendency  would  be  the  other 
way. 

Mr.  Libby.  Of  course,  if  they  were  there  and  his  in¬ 
come  was  reduced  through  the  action  of  the  authorities  of 
the  District  of  Columbia  in  putting  a  stop  to  the  use 
549  of  the  pin-ball  machine,  that  would  not  be  the  fault 
of  the  Counter  Lunch,  and  Mr.  Goodacre  would  not 
be  charged  with  that.  But  I  shall  drop  the  matter,  with 
this  question: 

By  Mr.  Libby: 

Q.  State  whether  or  not  the  receipts  from  the  pin-ball  ma¬ 
chines  appeared  on  the  book.  A.  Always  appeared  in  the 
cash  rgeister. 

Q.  You  rang  them  up  in  the  cash  register?  A.  Yes. 

Q.  They  do  not  appear  in  this  book?  A.  No,  sir. 

Q.  So  there  is  something  else  that  does  not  appear  on 
the  book?  A.  It  appears  on  the  book,  because  we  ring  it 
up  on  the  sales. 

Q.  It  appears  in  your  receipts?  A.  Yes,  sir. 

Q.  At  some  time  or  other  you  were  the  agent  for  the 
Washington,  Baltimore  &  Annapolis  Railroad,  were  you 
not?  A.  Yes,  sir. 

Q.  And  you  sold  tickets  for  them?  A.  Yes,  sir. 

Q.  How  long  did  you  do  that?  A.  1934,  until  the  W.  B. 
&  A.  went  into  receivership — I  do  not  remember  the  exact 
date. 

Q.  That  was  after  the  Counter  Lunch  opened,  was  it 
not?  A.  No,  sir. 
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Q.  Do  you  remember  the  date?  A.  No,  sir. 

550  Q.  Did  you  keep  them  in  a  separate  account?  A. 
Yes,  sir. 

Q.  In  this  book?  A.  No,  sir;  not  in  this  book. 

Q.  What  book?  A.  I  kept  it  in  a  W.  B.  &  A.  book — their 
own  book;  and  when  they  took  the  agency  away,  they  took 
their  book. 

Q.  That  was  a  certain  amount  of  income  that  you  had, 
until  the  railroad  stopped  operating?  A.  Yes,  sir. 

Q.  And  that  does  not  appear  here?  A.  Not  in  this  book. 

By  the  Auditor: 

Q.  Was  that  agency  in  existence  before  you  bought  the 
business?  A.  Yes,  sir. 

Q.  Mr.  Goodacre  had  that?  A.  Yes,  sir;  Mr.  Goodacre 
had  the  agency. 

Q.  Mr.  Goodacre  had  the  agency  for  the  W.  B.  &  A.? 
A.  That  is  right. 

By  Mr.  Libby: 

Q.  As  a  result  of  the  W.  B.  &  A.  ’s  ceasing  to  operate,  and 
as  a  result  of  your  ceasing  to  have  the  agency  for  the 
tickets  of  the  W.  B.  &  A.,  you  lost  a  good  many  customers, 
did  you  not?  A.  Not  many. 

Mr.  Burton.  I  object.  If  it  does  not  appear  in  the  book, 
how  can  it  be  material  here?  We  are  showing  the  amount 
of  income  prior  to  the  opening  of  the  Counter 

551  Lunch,  as  a  basis  of  our  contention  that  he  lost 
money  afterward.  If  we  did  not  include  that  before, 

it  certainly  is  not  material  afterward. 

The  Auditor.  Suppose  it  can  be  shown  that  business 
was  lost  through  other  causes — the  removal  or  discontinu¬ 
ance  of  the  agency,  for  instance? 

Mr.  Burton.  He  is  asking  whether  there  was  a  loss  of 
income. 

Mr.  Williams.  Through  sales  of  merchandise. 

Mr.  Marshall.  I  think  he  can  show  there  were  fewer  cus¬ 
tomers,  if  that  is  a  fact. 

Mr.  Libby.  I  am  asking  that. 

Mr.  Marshall.  Go  ahead  and  ask  him. 

The  Witness.  What  was  the  question? 
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By  Mr.  Libby: 

Q.  As  a  result  of  the  W.  B.  &  A.’s  ceasing  to  operate 
and  your  no  longer  having  the  agency  for  the  sale  of 
tickets,  you  lost  customers,  did  you  not?  A.  I  doubt  if  I 
lost  any  of  them.  Because  towards  the  last,  1930,  when 
the  busses  started  driving  to  Baltimore,  I  was  not  selling 
more  than  ten  dollars  worth  of  tickets  a  day;  that  is  five 
tickets  a  dav. 

Q.  Previous  to  that,  how  many  tickets  did  you  sell?  A. 
Before  1930  I  was  selling  quite  a  few  tickets. 

Q.  What  would  you  mean  by  “quite  a  few”!  A.  Well, 

sometimes  thirtv  or  thirl v-five  dollars’  worth  a  dav. 

•  •  * 

Q.  What  was  your  commission  ?  A.  Two  percent. 

Mr.  Marshall.  Of  course  we  object  to  that,  be- 
552  cause  if  it  is  not  in  the  book  here,  and  not  reflected 
as  a  part  of  his  income,  it  has  nothing  to  do  with 
this  hearing. 

Mr.  Libby.  We  are  trying  to  find  out  what  his  actual 
income  was. 

Mr.  Marshall.  1  suppose  on  that  theory,  if  a  man  had 
an  investment  and  owned  an  apartment  house  and  got 
rents  from  it,  then  you  would  try  to  set  those  things  up 
against  the  question  of  damages  to  this  restaurant  by  Mr. 
Goodacre’s  violation  of  this  covenant? 

Mr.  Libby.  I  would  not  try  to  do  anything  of  t he  kind. 

Mr.  Marshall.  That  is  what  you  are  trving  to  do  now. 

Mr.  Libby.  I  am  trying  to  show  that  the  books  do  not 
show  the  income  he  got  from  the  restaurant. 

Mr.  Marshall.  It  was  not  an  income  from  the  restau¬ 
rant;  it  was  an  income  from  the  sale  of  tickets. 

The  Auditor.  lie  said  after  thev  began  to  run  the 
busses  to  Baltimore,  there  was  a  falling  off  in  the  number 
of  tickets,  and  he  did  not  sell  more  than  four  or  five  tickets 
a  day. 

Mi-.  Libby.  Ten  dollars’  worth,  that  is. 

The  Auditor.  Ten  dollars’  worth,  then.  Was  that  1930, 
or  is  that  more? 

Mr.  Libby.  Thirty-five  dollars’  worth. 

Mr.  Marshall.  But  none  of  that  is  charged  in  this  book 
as  income  from  the  restaurant. 

The  Auditor.  Well,  this  $35  came  in  before  the  Gounter 
Lunch  was  opened. 
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Mr.  Marshall.  Exactly.  And  he  said  that  they  had  a 
separate  book,  that  the  W.  B.  &  A.  had  a  separate  book 
that  he  kept  those  records  in;  and  when  they  took 

553  the  agency  away  and  discontinued  it,  they  took  away 
the  book,  with  it.  He  never  mixed  those  up  with  the 

restaurant’s  income,  at  all.  It  is  not  in  there,  and  has 
nothing  more  to  do  with  this  matter  than  if  the  man  had 
a  private  income  because  he  owned  some  stocks  and  got 
dividends  on  them. 

The  Auditor.  Of  course  you  have  a  perfect  right  to 
show  a  loss  of  customers  due  to  any  other  cause  than  the 
opening  of  the  Counter  Lunchroom,  across  the  street. 

Mr.  Marshall.  We  have  no  objection  to  the  showing  of 
loss  of  customers,  if  there  was  such  loss. 

Mr.  Williams.  Or  of  sales  to  existing  customers. 

The  Auditor.  Yes. 

Mr.  Libby.  Of  course  the  agency  was  part  of  what  was 
transferred  with  the  sale  of  the  restaurant.  Mr.  Good- 
acre  had  the  agency;  and  when  he  sold  the  restaurant,  the 
agency  went  to  Panagopoulos. 

Mr.  Marshall.  There  is  nothing  in  the  record  to  show 
that. 

Mr.  Libby.  Well,  be  said  Mr.  Goodacre — 

Mi-.  Marshall  (interposing).  It  is  not  included  in  any  of 
the  bills  of  sale  or  any  of  the  other  documents. 

The  Auditor.  Do  you  content  that  be  bought  the  W.  B. 
A.  agency? 

Mr.  Libby.  Yes;  along  with  the  restaurant. 

Mr.  Marshall.  Ask  him  what  the  fact  is. 

By  Mr.  Libby: 

O.  Did  Mi-.  Goodacre  have  the  agency  before?  A.  Yes, 
si  r. 

Q.  And  when  he  sold  to  you,  it  was  transferred 

554  to  you?  A.  I  was  put  under  bond  by  the  W.  B.  &  A. 
Railroad,  and  I  kept  the  agency. 

By  Mr.  Marshall: 

Q.  The  question  was,  Did  you  buy  it  from  Goodacre?  A. 
Xo,  sir. 

(t).  It  was  not  a  part  of  the  sale?  A.  Xo,  sir. 

Q.  It  was  not  anything  that  you  paid  $25,000  for,  or  any 
part  of  it?  A.  Xo,  sir. 
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By  the  Auditor: 

Q.  Did  Mr.  Goodacre  have  anything  to  do  with  the  trans¬ 
fer  of  the  agency  to  you?  A.  Nothing  else  than  to  recom¬ 
mend  me  to  the  W.  B.  &  A.  officials. 

Q.  You  were  appointed  agent  because  you  had  succeeded 
Mr.  Goodacre  in  that  business,  there?  A.  Y'es,  sir. 

By  Mr.  Marshall: 

Q.  Because  you  had  gotten  that  location?  A.  Yes. 

The  Auditor.  Yes.  Is  there  a  pending  question? 

Mr.  Libby.  I  think  there  was  an  objection  by  Mr.  Mar¬ 
shall. 

Mr.  Marshall.  No;  there  was  no  objection.  But  your 
questions  were  so  framed  that  they  were  calculated  to  be 
misleading.  You  said,  “Mr.  Goodacre  had  it  before?’’ 

“Yes.” 

“Q.  Then  you  got  it  afterward?” 

555  “A.  Yes.” 

And  I  want  it  to  be  understood  that  he  did  not 
buy  it  from  Goodacre,  and  it  was  not  part  of  anything  in¬ 
cluded  in  the  sale.  Mr.  Goodacre  could  not  sell  tickets  on 
the  W.  B.  &  A.,  when  he  had  a  place  up  the  street.  He  had 
to  be  at  the  point  where  people  wanted  to  buy  tickets,  in 
order  to  sell  them. 

Mr.  Libby.  Here  is  an  agency  of  the  Washington,  Balti¬ 
more  &  Annapolis  Railroad  in  the  restaurant  owned  by  Mr. 
Goodacre.  He  sells  to  Mr.  Panagopoulos,  and  Mr.  Panago- 
poulos  succeeds  Mr.  Goodacre  as  the  agent.  Now,  if  it  is 
not  a  fair  inference — and  we  shall  give  testimony  later,  and 
I  make  that  offer — that  that  went  along  with  the  restau¬ 
rant,  then  I  do  not  know  what  a  fair  inference  is. 

Mr.  Marshall.  I  object  to  that  on  the  ground  that  the 
evidence  thus  far  shows  it  was  not  included  in  the  sale;  that 
we  have  written  contracts  as  to  what  went  into  the  sale; 
and  you  cannot  incorporate  into  written  contracts  anything 
wrhich  you  attempt  to  support  by  a  prior  or  contemporane¬ 
ous  verbal  agreement.  The  testimony  so  far  is  that  the 
ticket  agency  had  nothing  whatever  to  do  with  the  pur¬ 
chase  of  this  place;  the  ticket  agency  was  located  in  this 
building. 

Mr.  Libby.  Yes;  in  the  restaurant. 
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Mr.  Marshall.  Yes;  in  the  restaurant.  And  Mr.  Good- 
acre  could  not  carry  it  away  with  him  when  he  left. 

Mr.  Libby.  Of  course  he  could  not. 

Mr.  Marshall.  So  he  had  to  leave  it  there,  and  Mr. 

Panagopoulos  was  appointed  because  he  had  the  place 

where  it  was  convenient  and  proper  for  people  to  go  to 

buv  tickets.  That  is  all  there  is  to  it.  But  if  that 
%• 

556  were  not  so,  you  could  not  prove  into  a  written 
agreement  something  as  to  a  prior  or  contempora¬ 
neous  verbal  agreement  between  the  parties,  and  thereby 
enlarge  the  terms  of  the  sale. 

The  Auditor.  I  doubt  its  competency  or  relevancy;  how¬ 
ever,  the  objection  is  overruled. 

Mr.  Marshall.  I  do  not  know  what  he  asked. 

Mr.  Libby.  I  asked  him  what  his  commission  was;  and 
he  said,  “Two  percent.” 

Mr.  Marshall.  I  do  not  doubt  that. 

Mr.  Williams.  You  asked  him  about  his  loss  of  patronage. 

The  Witness.  Not  since  1930;  because  there  were  not 
many  coming  in  for  tickets.  I  used  to  sell  more  tickets 
when  the  W.  B.  &  A.  station  was  at  Fifteenth  and  New 
York  Avenue.  And  then  the  station  moved  to  Twelfth  and 
New  York  Avenue.  Then  people  used  to  come  there  and 
buy  tickets  and  get  on  board.  And  then  the  drop  came, 
and  they  stopped  coming  in. 

Bv  the  Auditor: 

Q.  It  was  first  in  the  Bond  Building?  A.  Yes,  sir. 

Q.  And  then  they  were  put  out  of  the  Bond  Building,  and 
went  to  Twelfth  and  New  York  Avenue?  A.  Yes,  and  that 
was  nearer  to  my  place,  and  people  preferred  to  walk  to 
the  cars  and  get  in,  right  there. 

By  Mr.  Libby: 

Q.  You  kept  separate  books  for  that?  A.  Yes,  sir. 

Q.  Did  you  keep  them  in  duplicate — one  for  the  W.  B. 
&  A.  and  one  for  yourself?  A.  No;  only  one  book. 

557  Q.  And  the  W.  B.  &  A.  took  that  book?  A.  Yes, 
sir. 

Q.  When  they  closed?  A.  Yes,  sir. 

Q.  I  understood  you  to  say  that  every  time  a  bill  was 
paid,  you  took  a  receipted  bill.  Is  that  correct?  A.  Yes, 
sir. 
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Q.  Did  you  keep  those  receipted  bills?  A.  No,  sir. 

Q.  How  long  did  you  keep  them?  A.  A.  day  or  two. 

Q.  And  then  threw  them  away?  A.  Yes,  sir. 

Q.  You  did  not  think  it  was  necessary  to  keep  them?  A. 
No,  sir. 

Q.  Those  were  bills  which  were  paid  in  cash;  is  that 
right?  A.  Yes,  sir. 

Q.  There  were  certain  other  bills  that  you  paid  by  check; 
is  that  correct?  A.  Yes,  sir. 

Q.  What  record  did  you  make  for  income  tax  purposes ; 
of  these  bills  which  you  threw  away — these  receipted  bills? 
A.  I  always  make  up  my  income  tax  out  of  this  book  (in¬ 
dicating). 

Q.  You  just  threw  the  bills  away,  and  then  made  out  your 
income  tax?  A.  Yes,  sir. 

Q.  You  did  not  keep  the  bills,  to  show —  A.  (in- 
558  terposing)  No,  sir.- 

Q.  You  never  kept  any  books  or  accounts  to  show 
what  it  cost  you  to  do  business,  other  than  that  one?  A.  No, 
sir. 

Q.  Each  month,  as  I  understood  it,  you  listed  what  checks 
you  paid  out;  is  that  right?  A.  Yes,  sir. 

Q.  Let  us  take  the  month  of  May,  1933;  Do  you  have 
those  checks  here?  A.  I  have  some  of  them. 

Q.  Are  these  (indicating)  arranged  chronologically?  A. 
Yes,  sir;  there  are  a  few  of  them  here,  I  think. 

Q.  For  the  month  of  May?  A.  Yes,  sir. 

Q.  All  right;  let  us  take  the  list  of  checks  here:  Wash¬ 
ington  Gas  Light  Company,  $160.  A.  (Examining  the 
papers)  Maybe  it  is  in  the  others. 

Q.  I  thought  they  were  all  here. 

Mr.  Burton.  There  were  some  that  he  found  last  night. 

(The  witness  examined  the  checks  and  papers.) 

Mr.  Marshall.  Let  the  record  show  that  he  produced 
that  check. 

Mr.  Libby.  Yes;  he  produced  a  check  for  $160. 

Mr.  Burton.  For  $160.47. 

By  Mr.  Libby: 

Q.  What  is  that  (indicating)?  Adams — what?  A. 

Adams  Burch. 

Q.  That  is  $62.70?  A.  Yes,  sir. 
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559  (The  papers  were  further  examined  by  the  wit¬ 
ness.) 

Mr.  Marshall.  What  are  you  looking  for? 

Mr.  Libby.  I  am  looking  for  a  cheek  of  $62.70,  which  is 
apparently  a  capital  account  check. 

Mr.  Marshall.  So  far  as  “capital  account”  is  concerned, 
that  is  apparently  a  misuse  of  words  by  me.  I  just  used 
the  term  “capital  account”  as  a  convenience  of  expression. 

Mr.  Libby.  You  have  it  on  what  you  submitted. 

Mr.  Marshall.  No;  it  is  not. 

Mr.  Libby.  Isn’t  it  on  there? 

Mr.  Marshall.  No;  it  is  not.  If  you  look  at  the  copy, 
you  will  see  that  the  auditor  had  it  correctly.  I  used  the 
wrong  expression  in  examining  him  about  it. 

Mr.  Libby.  You  mean  the  auditor  who  testified  here 
yesterday? 

Mr.  Marshall.  I  do. 

Mr.  Libby.  You  mean  that  “Miscellaneous”  is  the  cor¬ 
rect  heading? 

Mr.  Marshall.  It  is  not  “Miscellaneous.” 

Mr.  Libby.  That  is  what  it  is  here. 

Mr.  Marshall.  I  am  talking  about  what  the  man  had 
on  the  papers  that  he  made  up  here,  and  that  were  hanch- 
to  the  Auditor  as  our  Exhibits  A  and  B,  and  the  headings 
put  on  them. 

The  Auditor.  The  heading,  here,  is  “Paid  on  Furni¬ 
ture  and  Fixtures”  (examining  the  papers). 

Mr.  Marshall.  Yes,  I  used  the  term  “capital  expend' 
tures”,  which  was  erroneous,  and  was  not  the  term  used 
by  the  auditor  himself. 

By  Mr.  Libby: 

560  Q.  What  is  this  check  for  $62.41,  June  6?  A.  Lin¬ 
coln  National  Bank. 

Q.  Lincoln  National  Bank,  $62.41,  June  6. 

Mr.  Marshall.  If  someone  would  take  the  time  to  put 
the  checks  in  chronological  order,  it  would  be  a  great  deal 
easier  to  find  what  you  want. 

The  Witness.  Some  of  these  checks  I  had  up  there,  but 
I  have  not  all  the  checks  here.  I  testified  that,  in  the  be¬ 
ginning. 
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Mr.  Marshall.  You  mean  you  were  unable  to  find  some 
of  them? 

The  Witness.  No,  sir. 

Mr.  Marshall.  And  you  cannot  find  the  one  that  you 
were  just  asked  about? 

The  Witness.  No. 

By  Mr.  Libby: 

Q.  These  items,  here  (indicating) :  What  are  those?  A. 
These  things  I  paid  in  cash. 

Q.  Under  “  Miscellaneous  ”>  on  the  left-hand  page,  are 
certain  items.  What  are  those  items?  A.  Just  what  it 
says. 

Q.  Merchandise  ?  A.  “  Gas  Consumers  ’  ’  cannot  be  mer¬ 
chandise.  That  is  a  man  who  put  in  a  device  so  we  used 
less  gas. 

And  “Beer  Tax”  is  not  merchandise,  but  a  tax  on  beer. 

“Myers”  was  an  exterminator. 

“Adams”  is  pots  and  pans. 

“Berger  Brothers” — that  is  for  a  steam  table  that  they 
had  a  hole  in,  and  this  fellow  fixed  it. 

561  “Bulletin”  is  for  the  bulletin  that  they  put  up. 

“Berger  Brothers”  is  again  for  that  work. 

“Servel”  is  for  the  refrigeration. 

“House  &  Herrmann”:  That  was  for  linoleum,  pay¬ 
ing  them  $5  whenever  it  was  coming  in,  or  an  account  of 
that  type. 

“Washington  Tobacco  Company” — (a  pause). 

Q.  Never  mind,  if  you  do  not  remember  -what  it  was. 
What  is  this  one,  here  (indicating)  ?  A.  That  was  for  a  bill 
that  I  owed  him  previous  to  the  fire.  And  I  was  paying 
him  $5  a  week.  You  notice  there,  again,  “Washington 
Tobacco  Company.” 

And  the  same  thing  for  “Chaconas.” 

Here  is  “Exterminator”  again — $5;  “Washington  To¬ 
bacco  Company,”  “Goldsmith” — that  is  for  signs. 

Q.  That  column,  “Miscellaneous”,  on  the  left-hand 
page,  shows  everything  you  paid  out  in  cash  during  that 
month;  is  that  right?  A.  Not  everything  that  I  paid  out 
in  cash.  This  is  the  column  of  everything  I  paid  out  in 
cash — the  total  I  paid  out  in  cash. 

Mr.  Williams.  What  column  is  that? 

Mr.  Libby.  That  is  the  “Total  cash  paid  out.” 
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By  Mr.  Libby: 

Q.  Where  do  you  get  that  “Total  cash  paid  out”  from? 
A.  From  the  sales,  from  the  bank  deposits;  and  that  is 
what  I  had  paid  out. 

Q.  As  a  matter  of  fact,  what  you  paid  out  is  exactly  the 
same  as —  A.  (interposing)  The  same. 

562  Q.  The  Western  at  that  time  was  in  the  building 
on  the  same  location  where  the  Counter  later  came? 

A.  Yes,  sir. 

Q.  Then  there  came  a  time  when  the  Western  moved 
into  the  building  next  below?  A.  Next  door  to  it. 

Q.  And  the  Counter  opened?  A.  Yes,  sir. 

Q.  How  long  was  it  vacant?  A.  About  a  month  and  a  half 
or  two  months. 

Q.  About  a  month  and  a  half  or  two  months?  A.  Yes, 
sir. 

Q.  When  did  you  first  notice  a  falling  off  in  your  trade? 
A.  Right  after  the  Counter  opened. 

Q.  You  say  you  did  not  lose  any  patronage  while  the 
Western — 

Mr.  Williams  (interposing).  He  said,  “Very  little.” 

The  Witness.  I  lost  some,  but  not  very  much. 

Mr.  Libby: 

Q.  How  much,  could  you  say?  A.  Between  five  and 
eight  dollars  a  day. 

Q.  Between  five  and  eight  dollars  a  day?  A.  Yes. 

Q.  After  the  Counter  opened,  how  much  did  you  lose? 
A.  Between  thirty-five  to  forty  dollars  a  day. 

Q.  How  much  of  that  did  you  charge  to  the  Counter,  in 
your  opinion — was  due  to  the  Counter — and  how  much  to 
the  Western,  next  door? 

563  Q.  How  do  you  account  for  that?  Apparently 
you  paid  out  exactly  what  you  took  in.  A.  Yes,  sir ; 

because  we  paid  $146.35,  there. 

Q.  Does  that  show  what  else  you  paid  out  that  day?  A. 
We  had  nothing  left  over  then.  We  had  laundry,  mer¬ 
chandise,  wages. 

Q.  Wouldn’t  your  merchandise  appear  over  in  this  col¬ 
umn  (indicating)?  A.  No,  sir;  I  just  said  it  was  not  mer¬ 
chandise,  over  here.  I  had  merchandise  always  right  in 
this  column  (indicating). 
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Q.  Merchandise  was  in  here  (indicating)?  A.  Yes. 

Q.  And  then  you  took  what  you  had  left,  and  paid  it  out 
as  wages;  is  that  right?  A.  Yes,  sir. 

Q.  And  for  this  column,  here  (indicating),  there  is  noth¬ 
ing  to  show  on  your  books — this  merchandise  ?  A.  Yes,  sir. 
Q.  There  is  nothing  to  show,  on  your  books  ?  A.  No. 

Q.  And  you  have  no  vouchers  for  that,  or  no  receipts? 
A.  No,  sir;  not  now. 

Q.  And  you  used  to  take  receipts  for  all  those —  A.  (In¬ 
terposing)  Yes. 

Q.  (Continuing) — and  then  throw  them  away,  the  next 
day;  is  that  right?  A.  Yes. 

Q.  So  the  merchandise  column,  the  wages  col- 

564  umn —  A.  (interposing)  Yes,  sir. 

Q.  These  columns  here  (indicating)  are  varously 
“Laundry,”  “Napkins,”  “Trash,”  “Carpenter” — is  that 
it?  A.  “Carpenter” — fan  work — Stoner.  That  is  carpen¬ 
ter  work. 

Q.  Plus  these  items  here  (indicating).  A.  Yes,  sir. 

Q.  That  is  the  “Miscellaneous”  column  on  the  left-hand 
page?  A.  Yes,  sir. 

Q.  And  these  checks  (indicating) —  A.  (interposing) 
Yes,  sir. 

Q.  (Continuing) — should  total  your  disbursements;  is 
that  right?  A.  Yes,  sir. 

Q.  That  would  cover  every  one  of  them,  would  it?  A. 
It  should  cover  everything.  The  checks  are  not  included 
in  the  column  entitled  “Total  paid  out.” 

Q.  So  that  what  you  really  paid  out  w'ould  be  the  total  of 
the  checks  on  the  second  page —  A.  (interposing)  The 
total  of  the  checks  right  here  (indicating) 

Q.  (continuing) — added  to  the  total  cash  paid  out?  Is 
that  right?  A.  Yes,  sir. 

Q.  And  that  would  be  the  case,  in  every  instance?  A. 
Yes,  sir. 

Q.  Who  first  started  cutting  prices  on  Ninth  Street, 
after  the  Counter  opened?  A.  After  the  Counter 

565  opened? 

Q.  Well,  at  any  time;  who  first  started  cutting 
prices?  A.  The  Western  cut  prices. 

Q.  The  Western  cut  prices?  A.  Yes,  sir. 

Q.  And  that  was  before  the  Counter —  A.  (interposing) 
Before  the  Counter  opened. 
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Q.  Did  you  meet  those  cut  prices?  A.  No,  sir. 

Q.  Did  you  lose  patronage  because  the  Western  had  cut 
prices?  A.  Very  little. 

Q.  Very  little?  A.  Yes,  sir. 

Q.  How  long  before  the  Counter  opened  did  the  Western 
start  cutting  prices?  A.  My  answer  was,  “previous  to  the 
Counter’s  opening.” 

Q.  I  say,  When  did  the  Western  start  cutting  prices?  A. 
Let  me  get  this  straight:  You  say,  before  the  Counter 
started  cutting  prices? 

Q.  You  said  the  Western  started  cutting  prices  before 
the  Counter  opened.  A.  Before  the  Counter  opened;  yes, 
sir. 

Q.  When  was  that — how  long  before  the  Counter  opened? 
A.  Around  1930,  I  think. 

Q.  They  started  cutting  prices?  A.  Yes,  sir. 

Q.  You  say  that  that  did  not  cause  you  to  lose  any?  A. 
Not  much. 

566  A.  I  charged  all  of  it  to  the  Counter — the  thirty- 
five  to  forty  dollars. 

Q.  But  the  reason  you  do  that  is  because  that  is  this 
lawsuit,  is  it  not?  A.  No,  sir;  because  the  Counter — 

Mr.  Marshall  (interposing).  I  object  to  that;  that  is  an 
argument,  and  not  a  question. 

Mr.  Libby.  It  is  not  an  argument. 

The  Auditor.  Didn’t  you  interrupt  him  there? 

The  Witness.  I  will  not  say  the  Counter;  I  will  say  the 
Western.  The  Western  was  open  before  the  Counter. 

Mr.  Marshall.  That  is  not  what  he  asked  him. 

Mr.  Libby.  Read  the  question,  please. 

(The  last  several  questions  and  answers,  as  above  re¬ 
corded,  were  read  by  the  reporter.) 

By  Mr.  Libby: 

Q.  Why  did  you  charge  the  whole  amount  of  that  $30-a- 
day  loss  to  the  Counter?  A.  I  said  thirty-five  to  forty. 

Q.  Thirty-five  or  forty,  to  the  Counter,  and  none  to  the 
Western?  A.  Because  I  had  lost  all  I  could  lose,  from  the 
Western,  the  Western  was  there  before,  with  their  cut 
prices. 

Q.  What  prices  did  the  Western  cut,  previous  to  the 
opening  of  the  Counter?  A.  They  cut  practically  every- 
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thing.  As  little  as  they  did  bother  me,  they  didn’t  hurt  me 
in  the  business,  and  I  did  not  pay  much  attention  to  him. 

Q.  So  you  did  not  know  what  prices  they  cut?  A. 
D661/*  They  cut  the  hot  cakes.  They  were  hanging  signs 
out,  in  the  window,  saying,  “Four  hot  cakes  and 
syrup  and  butter  for  10  cents,”  and  “Meat,  rolls,  potatoes, 
coffee,  and  butter  for  30  cents,”  and  things  like  that. 

Q.  When  the  Counter  opened,  did  they  cut  prices  im¬ 
mediately?  A.  The  Counter? 

Q.  Yes.  They  opened  with  cut  prices. 

Q.  They  opened  with  cut  prices?  A.  Yes.  sir. 

Q.  Tell  us  what  the  cut  prices  were,  in  the  individual 
items  on  the  menu. 

Mr.  Marshall.  He  has  been  over  that  before. 

Mr.  Libby.  No;  he  has  not. 

The  Witness.  Yes;  I  said  that  yesterday. 

Mr.  Libby.  The  Counter  man  enumerated  that  yester¬ 
day. 

The  Auditor.  Somebody  did. 

Mr.  Marshall.  So  did  he.  But  go  ahead. 

The  Witness.  They  had  “Hot  roast  beef  sandwiches 
'with  potatoes  or  spagetti,  10  cents. 

By  Mr.  Libby: 

Q.  How  did  you  know  that?  A.  They  had  a  sign  on  the 
window  that  I  could  see  across  the  street. 

Q.  W’hat  else  did  they  cut  prices  on?  A.  They  had 
“Hot  cakes,  10  cents.” 

Q.  You  could  see  that  sign?  A.  Yes,  sir. 

567  Q.  These  signs  were  all  in  the  window?  A.  They 
had  these  big  signs  in  the  window,  and  quite  a  few 
things.  I  sent  over  and  got  their  menus  quite  often — sent 
somebody  else,  and  got  the  menus.  And  they  were  putting 
specials  there,  25  cents,  and  different  things  every  day. 

Q.  Did  you  ever  complain  to  Mr.  Goodacre  about  his  cut¬ 
ting  prices  or  opening — 

Mr.  Marshall,  (interposing).  Just  a  minute. 

Bv  Mr.  Libbv : 

Q.  Did  you  ever  complain  to  Mr.  Goodacre,  who  was  op¬ 
erating  down  the  street,  about  the  Counter?  A.  Cutting 
the  prices? 
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Q.  Yes.  A.  No,  sir;  I  did  not  complain  to  him  about  the 
Counter.  Because  I  knew  he  was  doing  the  cutting. 

Q.  Mr.  Goodacre  was  operating  a  place  down  the  street 
at  that  time?  A.  Yes,  sir. 

Q.  Which  he  had  been  operating  before  the  sale  to  you? 
Isn’t  that  correct?  A.  Yes,  sir. 

Q.  You  did  not  discuss  the  cutting  of  prices  by  the  West¬ 
ern  or  the  Counter  with  Mr.  Goodacre  at  any  time,  did  you? 
A.  I  may  have  talked  to  him  about  cutting  prices;  I  may 
have. 

Q.  You  say  that  you  knew  that  the  Counter  was  Mr. 
Goodacre ’s  restaurant,  from  the  beginning?  When  the 
Counter  opened,  did  you  know  that  Mr.  Goodacre  was  op¬ 
erating  it;  is  that  what  I  understood  you  to  say?  A. 
568  He  gave  me  the  impression  that  it  was  his,  when  I 
talked  to  him  once. 

Q.  You  did  talk  to  him,  then?  A.  Yes,  sir. 

Q.  When  was  that?  A.  That  was  before  he  opened  the 
Counter. 

Q.  How  long  did  you  wait  before  you  brought  your  suit 
to  restrain  Mr.  Goodacre? 

Mr.  Marshall.  I  object;  that  has  all  been  scratched  out. 

Mr.  Libby.  It  is  in  the  record  here.  I  do  not  know  when 
the  suit  was  filed. 

Mr.  Marshall.  Nevertheless,  the  suit  was  tried.  There 
is  no  question  of  laches  here,  you  know.  As  soon  as  he 
could  get  his  evidence  together,  he  filed  his  suit. 

Mr.  Libby.  He  might  have  tried  to  increase  his  damages 
by  waiting.  As  a  matter  of  fact,  the  suit  was  filed  the  25th 
of  January,  1936.  Isn’t  that  correct? 

The  Witness.  I  do  not  remember  exactly  the  dates. 

Mr.  Libby.  Which  is  approximately  two  years  after  the — 

Mr.  Marshall  (interposing).  Mr.  Goodacre  is  a  pretty 
clever  man;  give  him  credit  for  that.  He  hid  it  quite  well, 
for  a  while. 

Mr.  Libby.  Are  you  criticizing  Mr.  Goodacre;  is  that  what 
I  understand. 

Mr.  Marshall.  No;  I  am  just  making  a  statement  and 
giving  him  credit  for  it. 

Mr.  Libby.  I  dare  say  he  will  be  glad  to  accept  that. 

Mr.  Marshall.  Whether  he  does  or  not,  that  is  the  state¬ 
ment. 

Mr.  Libby.  It  is  in  the  record. 
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By  Mr.  Libby : 

Q.  Now,  when  the  Counter  first  opened,  what  rent  were 
you  paying? 

Mr.  Marshall.  I  object,  what  difference  does  it  make,  and 
what  does  that  have  to  do  with  it? 

The  Auditor.  What  rent  he  was  paying  at  Ninth  and  New 
York  Avenue? 

Mr.  Libby.  Yes,  sir. 

The  Auditor.  How  is  that  material? 

Mr.  Libby.  If  the  rent  was  subsequently  raised,  there  is 
another  added  cost  which  cannot  be  charged  to  the  Counter. 

Mr.  Marshall.  Go  ahead  and  ask  him,  then.  I  do  not 
know  what  the  facts  are,  myself,  to  be  frank  about  it. 

The  Auditor.  Go  ahead ;  I  just  made  an  inquiry. 

By  Mr.  Libby: 

Q.  What  was  the  rent  you  were  paying  when  the  Counter 
opened?  A.  $350. 

Q.  $350?  A.  Yes,  sir. 

Q.  And  how  much  did  you  pay,  after  that?  A.  1936  I 
paid  $375 ;  and  1937,  1  am  paying  $400. 

Q.  So  that  during  the  year  1936 — and  that  was  all  dur¬ 
ing  the  year  the  Counter  was  operating — you  paid  $25  a 
month  more  ?  A.  From  May,  1936. 

Q.  You  paid  $25  a  month  more  than  you  had?  A.  Yes, 

sir;  from  May,  1936. 

570  Q.  At  the  present  time  you  are  paying  $50  more? 

Mr.  Marshall.  What  does  “the  present  time”  have 
to  do  with  it? 

Mr.  Libby.  It  does  not  have  anything  to  do  with  it,  except 
that  is  what  he  says. 

Is  your  Honor  going  to  take  a  recess  at  12:30? 

The  Auditor.  We  can  go  on  for  a  little  while  longer — 
perhpas  15  minutes. 

Bv  Mr.  Libbv: 

Q.  You  carried  certain  insurance  on  that  building,  didn’t 
you?  A.  Yes,  sir. 

Mr.  Marshall.  On  the  building? 

Mr.  Libby.  Well,  on  the  fittings. 

The  Witness.  Yes,  sir. 
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Bv  Mr.  Libby: 

Q.  Is  that  reflected  in  your  book,  at  any  place?  A.  No, 
sir. 

Q.  You  also  had  employer’s  liability  insurance,  I  take  it? 
A.  Yes,  sir. 

Q.  Does  that  appear  in  that  book?  A.  It  appears  in  the 
amounts  of  money  I  am  paying  out. 

Q.  Just  show  me  where  either  one  of  those  items  of 
money  appears  in  that  book.  A.  (Indicating  in  the  book) 
There  is  one  place  where  the  insurance  is  $22.50. 

Q.  What  insurance  is  that?  A.  Hartford. 

571  Q.  $22.50?  A.  Yes,  sir. 

Q.  Is  that  employer’s  liability  insurance?  A.  I 
cannot  tell  you  exactly  what  that  is,  because  I  always  pay 
them  anything  that  I — 

Q.  (interposing)  What  month  was  that?  A.  1934. 

Q.  January?  Now  turn  to  1935. 

Mr.  Williams.  He  said  that  was  not  the  whole  amount. 
The  Witness.  No;  I  did  not  pay  it  once  a  year;  I  paid  it 
right  along. 

(After  examining  the  book:)  There  is  another  insurance 
there,  of  $32.01  (indicating). 

By  Mr.  Libby: 

Q.  What  is  that?  That  is  in  July,  1934?  Was  that  the 
Hartford,  still?  A.  Yes,  sir;  that  is  the  only  insurance 
company  I  have.  And  there  is  another  one  of  insurance 
(indicating  on  the  book). 

Q.  That  is  in  August  ?  A.  That  is  in  August. 

Q.  How  much  is  that?  A.  $20. 

And  that  is  another  one,  here  (indicating),  $26.61. 

And  there  is  another  one,  $25. 

Q.  That  is  in  October?  A.  That  is  another  one,  $15  (in¬ 
dicating  in  the  book). 

Q.  So  that  after  1934,  you  paid  them  every  month,  ap¬ 
parently;  is  that  right — or  gave  a  note  for  your  insurance? 
A.  No;  that  was  $25  for  insurance  and  $5  for  a  note  we 
had.  That  was  another  note. 

572  Q.  What  wages  did  you  pay  yourself,  Mr.  Pana- 
gopoulos  ?  A.  $35  a  week. 

Q.  You  paid  vouself  $35  a  week?  A.  Yes,  sir. 
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Q.  When  did  you  start  paying  yourself  $35  a  week?  A. 
When  I  started,  or  when  I  stopped? 

Q.  When  did  you  start?  A.  1932,  when  we  opened  the 
place — the  18th  of  October. 

Q.  You  mean  after  the  fire?  A.  After  the  fire;  yes,  sir. 
Q.  After  the  fire,  you  paid  yourself  $32  ?  A.  $35. 

Q.  $35?  A.  Yes. 

Q.  Is  that  included  in  these  “Wages”  (indicating  in  the 
book)  ?  A.  Yes,  sir. 

Q.  Is  that  included  in  there  (indicating  in  the  book)? 
A.  Yes. 

Q.  And  you  have  drawn  a  salary  of  $35  ever  since?  A. 
Yes,  sir. 

Q.  In  addition  to  that,  have  you  at  certain  times  drawn 
certain  other  moneys?  A.  Yes,  sir. 

Q.  How  much  would  those  be,  approximately,  from  1932, 
on?  A.  About  $1,500,  1  would  say,  approximately. 

Q.  You  mean  for  the  whole  period?  A.  For  the  whole 
period. 

573  Q.  Does  that  $1,500  appear  on  the  book?  A.  I 
think  it  does  (examining  the  book). 

By  Mr.  Williams : 

Q.  When  you  say  “the  whole  period,”  you  mean  stopping 
at  the  time  the  Counter  closed,  or  continuing  to  the  present 
— stopping  May,  1936?  A.  Yes,  sir.  The  most  of  it  was 
for  the  insurance — New  York  Life  (examining  the  book) : 
February,  1936,  $85.39. 

By  Mr.  Libby: 

Q.  That  says,  “Drawings,  $28.”  Does  that  mean  these 
seven  notes?  A.  Yes,  sir. 

Q.  Those  were  your  personal  notes?  A.  Yes,  sir. 

By  the  Auditor: 

Q.  Is  that  your  -writing  (indicating)  ?  A.  No;  that  is  Mr. 
Revis’  writing. 

By  Mr.  Libby: 

Q.  The  auditor’s  writing?  A.  And  I  have  quite  a  few 
notes  here. 

Q.  These  notes  are  all  your  personal  notes,  that  you 
carried  here?  A.  Yes,  sir. 
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Q.  In  every  case  where  you  had  what  your  auditor  calls 
a  “drawing” —  A.  (interposing)  Yes,  sir. 

Q.  (Continuing)  — that  was  shown  in  the  money  paid 
out  for  the  month?  A.  Yes,  sir;  when  the  cash  was  paid. 
Q.  That  was  shown  by  the  cash  paid  out?  A.  Yes, 

574  sir. 

Mr.  Burton.  Cash  or  check? 

Mr.  Libby.  That  is  right;  sometimes  check.  But  these 
notes  here  w'ere  all  cash. 

The  Witness.  Correct. 

Bv  Mr.  Libbv: 

V  % 

Q.  So  that  would  appear  here  as  money  paid  out  on  ac¬ 
count  of  the  business,  when  it  was  really  money  paid  out 
on  your  account? 

(A  pause) 

Mr.  Burton.  Answer  the  question. 

Mr.  Williams.  Read  the  question. 

(The  pending  question,  as  above  recorded,  was  read  by 
the  reporter.) 

By  Mr.  Marshall : 

Q.  Do  you  understand  the  question?  A.  No,  sir;  not 
exactly? 

Mr.  Williams.  Read  it  again,  and  read  it  quite  slowly, 
please. 

(The  pending  question,  as  above  recorded,  was  again  read 
by  the  reporter.) 

The  Witness.  No;  because  I  think  Mr.  Revis  has  the 
thing  separated. 

By  Mr.  Libby : 

Q.  But  it  is  not  separated  here,  is  it?  A.  No,  sir;  not 
here. 

Q.  It  is  included  here  as  the  cost  of  doing  business?  A. 
Yes,  sir. 

575  By  Mr.  Marshall:  . 

Q.  But  it  is  separated  on  the  statements  filed  with  the 
Auditor?  A.  Yes,  sir. 
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The  Auditor.  And  it  is  included  in  the  column  in  the 
book? 

Mr.  Libby.  No,  sir;  it  is  included  in  the  “Miscellaneous” 
column,  here  (indicating).  But  it  will  be  in  the  total  money 
paid  out. 

The  Auditor.  I  used  the  wrong  word.  It  is  included  over 
there,  but  it  is  listed  over  here  in  a  separate  column,  and 
is  segregated  from  the  others  (indicating  in  the  book). 

Mr.  Libby.  Yes. 

Mr.  Burton.  And  a  check  appears  opposite  only  those 
items — 

Mr.  Libby,  (interposing).  Those  items  are  the  capital 
account. 

Mr.  Burton.  And  including  all  that  he  drew  out  and  paid 
for  insurance;  he  said  so. 

Mr.  Libby.  I  do  not  know  where  that  is. 

Mr.  Burton.  That  was  in  the  capital  account,  yesterday. 

Mr.  Marshall.  Who  testified  to  the  capital  account,  yester¬ 
day? 

Mr.  Libby.  Mr.  Revis? 

Mr.  Marshall.  No;  you  do  not  get  the  point  yet.  I  used 
the  words  “capital  account,”  there.  The  man  put  the 
proper  heading  on  it,  but  I  did  not  use  his  language,  but 
used  my  own,  which  was  erroneous. 

The  Auditor.  The  heading  he  has  is  “Paid  on  Furniture 
and  Fixtures.” 

576  Mr.  Marshall.  Yes. 

Mr.  Burton.  And  I  asked  Mr.  Revis  whether  that 
column  also  included  the  personal  drawings  made  by  Mr. 
Panagopoulos,  either  for  his  own  account  or  something 
that  he  paid  out. 

The  Auditor.  And  he  said  “Yes.” 

Mr.  Burton.  And  he  said  “Yes,”  and  included  that,  too. 
By  Mr.  Williams : 

Q.'.  Does  that  include  the  $35  a  week  that  you  have  paid 
to  yourself?  A.  No,  sir;  the  $35  is  included  in  the  period. 

By  Mr.  Libby : 

Q.  In  the  wages?  A.  Yes,  sir. 

By  Mr.  Williams : 

Q.  Just  the  same  as  a  counter  man,  or  anybody  else?  A. 
Yes,  sir. 
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Mr.  Burton.  Also,  your  Honor,  in  order  that  there  may 
be  no  mistake,  I  asked  the  Auditor  and,  I  believe,  Mr.  Pana- 
gopoulos,  this  morning,  whether  or  not  those  items  which 
appeared  in  our  statement  under  the  column  “Paid  on 
Furniture  and  Fixtures”  were  not  indicated  in  the  book  by 
a  check-mark  or  cross-mark.  I  think  Mr.  Marshall  asked 
that  question,  that  is  the  way  they  were  corrected. 

By  Mr.  Libby: 

Q.  Let  me  turn  to  those  four  $7  notes.  A.  It  is  more  than 
four. 

Q.  Here  are  four  $7  notes.  Where  is  the  check-mark  you 
refer  to,  against  those  notes  which  you  just  testified  were 

personal?  Here  is  the  check-mark,  here  (indicating). 
577  Mr.  Burton.  Do  you  want  me  to  show  you? 

Mr.  Libby.  Yes. 

Mr.  Burton.  Here  it  is  (indicating). 

Mr.  Libby.  No;  he  testified  it  was  a  blue  pencil.  Here 
are  the  blue-pencil  marks  (indicating).  He  testified  they 
were  blue-pencil  marks. 

Mr.  Burton.  He  did  not  testify  that  they  were  blue-pencil 
marks. 

Mr.  Libby.  Why  does  the  blue-pencil  marking  appear  on 
one  page  and  not  on  the  other? 

Mr.  Burton.  Why  don’t  you  ask  him? 

By  Mr.  Libby : 

Q.  In  the  “Miscellaneous”  column  on  the  left-hand  page, 
those  notes  are  all  your  personal  notes,  are  they  not?  A. 
Yes,  sir. 

Mr.  Williams.  What  date  is  that? 

Mr.  Libby.  That  is  February,  1936. 

By  Mr.  Libby : 

Q.  This  insurance,  here,  is  not  your  personal  insurance? 
A.  No. 

Mr.  Burton.  No  check-mark  appears  after  that  item  of 
insurance  ? 

Mr.  Libby.  No. 

By  Mr.  Libby: 

Q.  These  four  notes  on  this  page — that  is,  on  the  left 
hand  page,  for  January,  1936 —  A.  (interposing)  yes. 
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Q.  There  are  little  pencil  marks  there?  A.  Yes. 
578  Q.  But  there  are  blue  pencil  marks  on  the  right 
hand?  A.  Yes. 

Mr.  Burton.  And  blue  cross-marks  on  the  left  hand. 


By  Mr.  Libby: 

Q.  This  “January  7”  is  what?  A.  National  store  Fix¬ 
tures  Company. 

Q.  And  the  amount  is  what?  A.  $51.19. 

Q.  What  was  that  for?  A.  That  is  for  a  bar  that  I  put  in. 

Q.  What  is  the  next  one?  A.  H.  Westman.  That  is 
refrigeration. 

Q.  How  much  is  that?  A.  $21.20. 

Q.  What  is  this  one,  down  here?  A.  Stern  Company,  $50. 

Q.  What  is  that  for?  A.  For  an  ice  box. 

Q.  What  is  this  (indicating)?  A.  That  is  “plumber,” 
George  L.  McDuell. 

Q.  And  all  of  these  items  are  included  in  this  column 
here  (indicating  in  the  book)?  A.  Yes,  sir. 

Q.  That  is  the  total-cash-paid-out  column?  A.  Yes,  sir. 

Mr.  Williams.  Your  Honor,  I  have  an  appointment  at 
one  o’clock. 

Mr.  Libby.  I  had  one  at  quarter  of  one,  your  Honor; 
that  is  the  reason  I  asked,  before. 

579  The  Auditor.  I  am  sorry.  Then  we  shall  recess 
until  what  time? 

Mr.  Libby.  About  2  o’clock?  Would  2  o’clock  be  too 
late  for  your  Honor? 

The  Auditor.  I  think  it  would  be  a  little  too  early  for 
me. 

Mr.  Williams.  How  about  2:30? 

The  Auditor.  Yes;  2:30  will  be  satisfactory. 

(Whereupon,  at  12:50  o’clock  p.  m.,  a  recess  was  taken 
until  2:30  o’clock  p.  m.  of  the  same  day.) 
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After  Recess 


The  hearing  was  resumed  at  the  expiration  of  the  recess 
at  2:30  o’clock,  p.  m. 


Thereupon  Andrew  Panagopoulos,  the  witness  on  the 
stand  at  the  time  of  taking  the  recess  resumed  the  stand 
and  testified  further  as  follows: 


GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL.  443 

Cross  Examination — Resumed 
By  Mr.  Libby: 

Q.  Mr.  Panagopoulos,  when  did  the  N.  R.  A.  code  for 
restaurants  go  into  effect?  A.  1934,  I  think. 

Q.  Wasn’t  it  June,  1933?  A.  That  I  cannot  tell  you. 

Q.  In  any  event,  that  was  in  effect  during  the  period  the 
Counter  was  open,  was  it  not?  A.  I  cannot  answer  that 
question. 

Mr.  Libby.  I  think  the  Auditor  will  take  judicial  notice 
of  the  fact  that  it  was  held  unconstitutional  by  a  decision  of 
the  Supreme  Court  in  June,  1935. 

By  Mr.  Libby: 

Q.  As  a  matter  of  fact,  the  code  did  increase  the  cost  of 
your  employees  to  you,  did  it  not?  A.  It  did  not. 

Q.  It  did  not?  A.  No,  sir. 

Q.  That  is,  you  were  paying  more  than  the  code?  A.  I 
don’t  think  any  of  us  obeyed  the  N.  R.  A.  code. 

Q.  You  didn’t  obey  it?  A.  I  don’t  think  any  of 
581  us  did. 

Q.  You  just  ignored  it  altogether,  is  that  it?  A. 
Yes.  My  employees  all  worked  eight  hours  before,  and 
they  worked  eight  hours  then,  and  the  salaries  were  above — 

Q.  (interposing)  More  than  $14?  A.  Except  the  dish¬ 
washers. 

Q.  As  to  the  dishwashers,  didn’t  you  have  to  increase 
their  salaries?  A.  No,  sir,  I  didn’t  increase  them. 

Q.  You  just  ignored  that?  A.  Yes. 

Q.  The  Code  also  provided  that  they  were  to  have  one 
day  off  a  wTeek,  didn’t  it?  A.  Yes. 

Q.  Before  that  they  worked  seven  days?  A.  They  had 
been  working  seven  days  all  along. 

Q.  And  they  worked  seven  days  during  the  code?  A. 
Yes,  sir. 

Q.  I  think  you  answered  this  before,  but  I  am  going  to 
ask  you  again.  How  soon  after  the  Counter  opened  did  you 
notice  a  falling  off  in  your  trade?  A.  When  the  Counter 
opened? 

Q.  How  soon  after  the  Counter  opened  did  you  notice  a 
falling  off  in  your  trade?  A.  Yes,  sir. 

Q.  How  soon  ?  A.  The  next  day. 
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Q.  The  very  next  day?  A.  About  the  same  day. 

582  Q.  The  same  day?  A.  Yes. 

Q.  How  much  difference  did  that  make  in  your 
gross  receipts?  A.  Between  $1,000  and  $1,200  a  month. 

Q.  That  is  gross.  A.  Yes,  sir. 

Q.  That  would  be  $35  to  $40  a  day?  A.  Yes,  sir. 

Q.  What  profit  do  you  estimate  you  make  on  your  gross 
sales?  What  percentage  of  net  profit?  A.  Right  now? 

Q.  No.  What  would  your  net  profit  be  during  that  pe¬ 
riod?  Can  you  estimate  it  on  your  gross  sales?  What 
would  your  net  profit  be?  You  understand  what  I  mean 
by  “net  profit/”  A.  Yes.  It  is  pretty  hard  to  say  what 
net  profit  that  would  give  us,  because  we  had  the  prices 
down  after  the  Counter  opend. 

By  the  Auditor: 

Q.  You  had  what?  A.  We  cut  our  prices  down,  and  our 
net  profits  were  not  as  good  as  previous  to  the  opening  of 
the  Counter  Lunch. 

By  Mr.  Libby : 

Q.  Tell  me  what  they  were.  Can  you  estimate  your  net 
profit,  what  percentage  ?  A.  You  mean  if  we  had  not  cut 
the  prices? 

Q.  No.  You  said  you  lost  gross  $1,000  to  $1,200  a  month. 

A.  Yes. 

583  Q.  Or  $35  to  $40  a  day.  A.  Yes. 

Mr.  Marshall.  Some  of  that  loss  was  because  of 
cutting  prices,  I  suppose. 

By  Mr.  Libby : 

Q.  Can  you  fix  the  amount  of  that  loss  due  to  cut  prices? 
A.  It  is  pretty  hard  to  fix  a  loss. 

Q.  Speak  slowly,  Mr.  Panagopoulos.  A.  It  is  pretty  hard 
to  fix  a  loss  between  $1,000  and  $1,200  a  month,  because 
your  overhead  is  still  the  same.  In  the  lunchroom  business 
it  is  not  like  any  other  business,  where  you  go  out  and  sell 
something,  and  you  make  a  certain  amount  of  commissions 
and  a  certain  amount  of  profits.  On  this  thing  it  prac¬ 
tically  wipes  your  profits  out.  It  is  pretty  hard  to  deter¬ 
mine  what  are  the  profits  on  that  income.  If  I  was  getting 
$1,000  more  income,  instead  of  losses  my  profits  might  be 
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pretty  close  to  40  percent  more,  because  my  overhead  is 
the  same,  my  rent  is  the  same,  electric  lights  are  the  same — 

Q.  (interposing)  As  to  your  $1,000  or  $1,200  a  month  less 
income — that  is,  less  money  taken  in — what  amount  of  that 
represents  the  cut  in  prices  that  you  made  to  meet  this  com¬ 
petition  you  have  testified  to?  A.  We  cut  down  orders  that 
we  used  to  sell  for  35  cents,  down  to  a  quarter.  What  per¬ 
centage  of  cut  is  that? 

Q.  How  much  would  that  cut  in  prices  amount  to  in  a 
month  ?  A.  That  will  amount  to  a  lot  of  money. 

Q.  You  do  not  figure  any  percentage  of  profit  in  your 
business  ?  Is  not  that  the  basis  on  which  you  make  your 
prices  and  make  out  your  menus?  Isn’t  it  to  return 
584  a  certain  amount  of  profit?  A.  Yes. 

Q.  Isn’t  that  the  way  restaurants  are  run?  A.  Yes, 

but — 

Q.  (interposing)  Now, — 

Mr.  Marshall,  (interposing)  Wait  a  minute.  You  always 
stop  him. 

Mr.  Libby.  He  always  rambles  off. 

Mr.  Marshall.  He  does  not  get  a  chance  to  ramble  through 
the  answer,  even. 

Mr.  Libby.  You  read  this  record.  It  has  more  rambling 
in  it — 

Mr.  Marshall,  (interposing)  He  has  a  right  to  answer 
the  question,  instead  of  being  cut  off. 

Mr.  Libby.  Read  the  question. 

.  (The  reporter  read  the  pending  question.) 

By  Mr.  Libby : 

Q.  “Yes”  was  all  the  answer  I  wanted.  But  if  you  want 
the  rest  of  it — 

Mr.  Marshall,  (interposing)  The  man  has  a  right  to  ex¬ 
plain  his  answer.  He  started  to  do  it. 

By  Mr.  Libby : 

Q.  Go  ahead,  Mr.  Panagopoulos.  A.  I  cannot  figure  out 
the  profit  when  the  overhead  is  a  certain  amount.  Suppose 
I  only  take  in  $50  a  day.  I  know  I  cannot  come  out.  If  I 
take  in  $100  a  day  I  cannot  come  out.  It  does  not  make 
any  difference  what  prices  I  am  charging. 
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Q.  What  percentage,  if  any,  do  you  figure  to  make,  in 
the  preparation  of  your  menus  and  the  prices  you 
584 V*  charge  for  the  different  articles?  A.  In  order  to 
run  a  successful  restaurant,  you  ought  to  get  be¬ 
tween  48  and  52  percent  in  a  middle-class  restaurant,  gross. 

Q.  As  a  matter  of  fact,  don’t  you  know  that  you  ought  to 
get  a  hundred  percent?  A.  I  would  like  to,  but  I  really 
cannot  do  it. 

Q.  In  order  to  make  a  profit  of  10  percent,  has  it  not 
been  established  that  you  have  to  make  100  percent  on  the 
cost  value  of  your  food?  A.  I  don’t  think  there  is  any  res¬ 
taurant  doing  that. 

Q.  Hasn ’t  it  been  established  that  in  the  restaurant  busi¬ 
ness  your  overhead  runs  to  48  percent? 

The  Auditor.  A  business  of  what  value? 

Mr.  Libby.  A  restaurant. 

The  Auditor.  What  size  business? 

By  Mr.  Libby: 

Q.  A  business  of  your  size.  We  are  going  to  offer  testi¬ 
mony  in  this  respect,  your  Honor.  You  never  knew  that, 
or  you  never  heard  that?  A.  A  restaurant  my  size,  if  it 
does  make  48  to  52  percent  gross,  it  is  doing  well. 

Q.  WLat  percentage  would  your  overhead  be?  A.  I  can¬ 
not  tell  you. 

Q„  You  don’t  know?  A.  No. 

By  the  Auditor : 

Q.  Do  you  know  how  much  profit  is  usually  made  from  the 
operation  of  a  restaurant  business  of  the  size  of 
585  $25,000?  A.  That  depends  mostly  on  the  type  of 

the  restaurant  you  run. 

Q.  And  how  it  is  run?  On  the  type  of  restaurant?  A. 
Yes,  sir. 

Q.  In  a  $25,000  business,  do  you  know  what  is  usually 
made  from  such  a  business,  what  profit  is  usually  made  on 
such  a  business?  A.  No,  sir. 

By  Mr.  Libby: 

Q.  Of  course,  you  don’t  mean  to  claim  that  you  lost  from 
$1,000  to  $1,200  a  month  net  through  the  opening  of  the 
Counter  Lunch,  do  you?  A.  I  don’t  claim  that  I  lost  that 
net.  I  lost  that  much  sales. 
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Q.  That  is  gross.  What  you  figure  your  loss  is,  is  the 
loss  of  profit  which  you  would  have  made  on  those  sales  if 
the  Counter  Lunch  had  not  opened,  is  that  correct?  A.  I 
didn’t  get  that  question  right. 

Q.  Instead  of  having  it  reread,  perhaps  I  can  rephrase 
it.  What  you  claim  your  damages  are  from  the  opening  of 
the  Counter  Lunch,  are  the  amount  of  profit  which  you 
would  have  had  if  those  $1,000  to  $1,200  of  sales  per  month 
had  come  into  your  till  ?  A.  1  cannot  figure  my  place  out 
on  that  basis,  because,  as  I  stated  before,  my  overhead  is 
still  the  same;  my  rent  is  still  the  same;  my  wages  are  still 
the  same;  and  I  cannot  claim  that  $1,200  is  the  thing  that 
determines  the  profits  or  losses  of  the  year. 

586  Q.  I  thought  that  was  the  basis  of  the  claim  in  this 
suit. 

By  the  Auditor : 

Q.  Did  you  understand  what  he  asked?  You  have  testi¬ 
fied  that  after  the  Counter  Lunch  was  opened  there  was  a 
falling  off  in  your  business  of  from  $1,000  to  $1,200  a  month, 
is  that  right?  A.  Yes,  sir. 

Q.  He  wants  to  know  what  your  loss  was  by  reason  of 
that  falling  off  in  your  business — whether  it  was  not  con¬ 
fined  to  a  reasonable  profit  on  that  amount  per  month.  A. 
On  the  amount  of  $1200? 

Q.  Yes.  You  lost  a  profit  on  that  much  business  a  month. 
A.  On  that  $1,200  I  lost  at  least  30  percent  on  it. 

Q.  You  lost  30  percent  of  $1,000  to  $1,200?  A.  Yes. 

Q.  Which  represented  the  falling  off  in  your  business? 
A.  Yes,  sir. 

Q.  You  lost  30  percent  on  that?  A.  What  I  am  talking 
about  is  profits  on  that. 

Q.  You  think  you  would  have  made  a  profit  of  30  per¬ 
cent —  A.  (interposing)  On  the  $1,200. 

Q.  (Continuing)  — On  that  business,  if  you  had  not  lost  it. 
A.  I  don ’t  mean  that  the  profits  are  that  much  on  the  total 
sales,  but  on  the  sales  of  the  $1,200. 

By  Mr.  Burton : 

Q.  What  percentage  did  you  say?  A.  About  30 

587  percent. 
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Bv  the  Auditor : 

Q.  So  that  if  you  lost  $1,200  a  month  in  the  business,  on 
gross  sales,  the  profit  loss  on  those  gross  sales  amounted 
to  about  $360?  A.  Yes,  sir. 

Q.  And  your  net  loss  was  about  $360  a  month,  is  that  it? 
A.  Yes,  sir. 

By  Mr.  Libby : 

Q.  There  was  testimony  yesterday  from  your  books  that 
at  various  dates  the  cost  of  doing  business,  and  those  sales, 
were  compared.  For  instance,  we  will  take  the  month  of 
September,  1932 — 

Mr.  Burton  (interposing).  Not  1932.  It  is  not  on  here. 

Mr.  Libby.  1933.  Take  Exhibit  A. 

Mr.  Burton.  That  is  October  18,  1932. 

Mr.  Libby.  I  am  taking  September,  1933. 

By  Mr.  Libby : 

Q.  September,  1933,  your  gross  sales  were  $6,431.39,  as 
shown  by  the  book. 

Mr.  Burton.  $6,431.38. 

Mr.  Libby.  He  has  a  different  figure  here. 

Mr.  Burton.  The  auditor  testified  to  those  figures  and 
made  any  corrections  that  might  have  appeared. 

Mr.  Libby.  There  is  only  a  difference  of  three  dollars. 

By  Mr.  Libby : 

Q.  You  merchandise  and  operating  expenses  were  what? 

A.  Paid  out  in  cash,  $5,057.63;  paid  out  bv  check 
5 88  $729.08. 

Q.  Making  a  total  of  what?  You  are  going  to  add 
this  to  that  (indicating).  That  gives  you  $5,786.71,  does 
it  not?  A.  Yes. 

Q.  Can  you  figure  from  that  what  percentage  of  profit 
you  made  during  that  month?  A.  About  10  percent  net. 

Q.  That  left  a  profit  of  what?  A.  $641.90. 

Q.  You  gross  sales  were  what?  A.  $6,400. 

Q.  So,  that  is  just  less  than  10  percent,  is  that  right?  A. 
Just  about  10  percent. 

Q.  Let  us  turn  to  the  next  month,  October.  What  were 
your  gross  sales  in  October?  A.  $5,916.84. 

Q.  What  was  your  cost  of  doing  business?  A.  $4,810.19. 
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Q.  Add  to  that  the  check.  A.  808.07. 

Q.  Will  you  add  those  together  ?  A.  $5,618.26. 

Q.  Your  profit  for  that  month  was  what?  A.  $350.58. 

Q.  What  percentage  of  profit  is  that — about  6  percent, 
isn’t  it?  A.  About  6  percent. 

Q.  Approximately  6  percent.  Let  me  ask  you,  is  the 
restaurant  business  in  your  neighborhood  a  seasonal  busi¬ 
ness?  I  mean  by  that,  is  business  better  in  certain 

589  months  of  the  year  than  in  others?  A.  Sometimes 
it  is. 

Q.  Is  it  a  pretty  regular  business?  A.  Pretty  regular. 

Q.  So  that  you  do  not  have  better  business  in  the  spring 
than  in  the  fall?  A.  Usually  in  the  spring  it  is  better. 

Q.  Usually  in  the  spring  it  is  better?  A.  A  little  bit 
better. 

Q.  How  about  the  fall?  A.  Not  much  in  the  fall. 

Q.  Let  us  try  November,  the  last  month  before  the  Coun¬ 
ter  opened.  A.  Yes. 

Q.  What  was  your  gross  business  that  month?  A. 
$5,606.35. 

Q.  What  was  your  cost  of  doing  business?  That  is 
$4,431.25,  is  it  not?  A.  Yes. 

Q.  And  $747?  A.  $5,117.25. 

Q.  Your  profit  was  what?  A.  $432.78. 

Q.  What  percent  profit  is  that  on  your  gross  business? 
A.  That  is  about  8  percent. 

Q.  So  that  for  a  period  of  months — those  months  just 
prior  to  the  opening  of  the  Counter — your  net  profits  at  no 
time  exceeded  10  percent,  and  they  were  as  low  as  6  per¬ 
cent,  is  that  right? 

590  Mr.  Marshall.  I  do  not  know  why  you  say  that — 
for  a  period  of  six  months. 

Mr.  Libby.  I  did  not  say  a  period  of  six  months.  I  said 
for  a  period  of  months  just  prior  to  the  opening  of  the 
Counter.  We  took  September,  October,  and  November. 

Mr.  Marshall.  You  did  not  take  out  the  capital  expendi¬ 
tures  either. 

The  Auditor.  October  18 — 

Mr.  Libby.  That  was  October  18,  1932.  This  is  1933, 
and  the  Counter  opened  in  December,  1933,  so  I  took  the 
three  months  just  prior  to  the  opening  of  the  Counter. 


450  GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL. 

By  Mr.  Libby : 

Q.  Mr.  Panagopoulos,  after  the  Counter  closed,  another 
restaurant  opened  there,  did  it  not?  A.  Yes. 

Q.  At  the  same  place?  A.  Yes. 

Q.  That  is  known  as  the  New  York  Lunch?  A.  Yes. 

Q.  So  that  the  same  competition  continued  after  the 
Counter  closed  as  you  had  before,  is  not  that  correct?  A. 
I  ■won’t  say  it  is  the  same  competition  existing,  but  it  is 
competition. 

Q.  It  is  competition?  A.  Yes,  sir. 

Q.  Thereafter  did  you  attempt  to  sell,  or  offer  for  sale, 
your  restaurant  at  New  York  Avenue  and  Ninth  Street? 

Mr.  Marshall.  Just  a  minute.  Don’t  answer  that.  What 
happened  after  the  Counter  closed  has  not  a  thing 
591  to  do  with  the  matter  that  is  before  the  Auditor.  If 
the  Counter  Lunch,  in  violation  of  the  covenant, 
was  opened  and  took  business  away  from  the  place  con¬ 
ducted  by  Mr.  Panagopoulos,  unlawfully  and  illegally,  as 
held  by  Judge  Bailey,  it  is  a  matter  of  no  consequence  here 
that,  after  that  unlawful  and  illegal  lunchroom  was  closed 
by  order  of  court,  a  lawful  lunchroom  opened  there  and 
started  some  competition.  We  are  here  to  determine  not 
what  competition  lawfully  exists  in  that  place  today,  but 
what  competition  unlawfully  existed  there,  at  the  expense 
of  the  Panagopoulos  lunchroom,  while  the  Counter  lunch 
was  in  operation. 

Let  us  assume  that  there  is  a  lunchroom  right  now  where 
the  Counter  Lunch  was  located — and  that  is  the  fact.  That 
being  there,  it  is  a  competitive  lunchroom  with  the  Pana¬ 
gopoulos  establishment;  that  it  takes  business  away  from 
the  Panagopoulos  establishment.  Wre  cannot  complain  of 
that.  That  is  damnum  absque  injuria,  because  that  is  a 
lawful  operation.  But  what  he  can  complain  about,  and 
what  he  does  complain  about,  is  that,  in  violation  of  a 
covenant  against  competition,  the  Counter  Lunch  was 
opened  and  operated  in  that  place  for  the  period  of  time 
disclosed  bv  the  record  in  this  case,  and  that  during  that 
period  of  time  the  competition  was  unlawful,  and  that  he 
was  deprived  thereby  of  the  revenue  which  otherwise  would 
have  gone  into  his  place. 
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If  it  be  a  fact  that  there  is  a  restaurant  operating  law¬ 
fully  there  now,  and  it  takes  away  business,  it  only  empha¬ 
sizes  the  fact  that  the  Counter  Lunch,  when  it  was  operat¬ 
ing  unlawfully,  was  also  taking  away  business,  and  it  was 
doing  it  in  violation  of  a  covenant,  giving  this  man 

592  here  and  his  associates  a  claim  for  damages.  The 
fact  that  he  cannot  claim  damages  against  the  law¬ 
fully  operated  lunchroom  has  not  anything  to  do  with  it — 
not  a  thing.  The  fact  that  through  competition  by  the 
Counter  Lunch  his  business  lias  been  so  wrecked  that  he 
cannot  sell  it  at  all  for  any  price  now,  has  nothing  to  do 
with  the  fact  that  another  lunchroom  is  operating  lawfully 
in  that  community.  If  the  Counter  Lunch  had  operated 
lawfully  we  would  not  be  here.  But  it  operated  unlaw¬ 
fully,  in  violation  of  the  covenant,  and  the  covenant  itself 
recognized  that  both  parties  to  the  transaction  knew  that 
competition  there  was  going  to  be  harmful  to  the  Panago- 
poulos  restaurant.  Of  course  it  was  going  to  be  harmful. 
Of  course  competition  is  harmful.  But  it  is  the  unlawful 
competition  that  we  are  complaining  of,  not  any  lawful 
competition,  because  it  has  been  settled  long  ago  that  that 
is  damnum  absque  injuria. 

Mr.  Libby.  Of  course,  your  Honor,  they  are  claiming  a 
capital  loss,  that  is,  the  loss  of  the  business,  the  question 
being,  What  was  the  business  worth  when  the  Counter 
opened,  and  what  was  it  worth  when  the  Counter  was  re¬ 
strained  by  injunction  from  continuing  in  business? 

I  want  to  inquire  whether  or  not,  within  a  reasonable 
time  after  the  Counter  closed,  while  the  same  competition — 
I  will  grant  that  it  is  legal  competition,  and  that  Judge 
Bailey  found  that  the  Counter  was  illegal  competition — 
whether  or  not  he  offered  the  property  for  sale,  and  how 
much  he  asked  for  it. 

Mr.  Marshall.  In  other  words,  after  the  damage  has  been 
done  by  the  Counter  Lunch,  whether  or  not,  after  it 

593  has  all  been  done,  another  restaurant  was  established 
there — is  that  correct? 

Mr.  Libby.  I  am  not  saying  anything  about  any  other 
restaurant. 

Mr.  Marshall.  That  is  what  your  question  was,  the  one 
that  I  objected  to. 

Mr.  Libbv.  You  certainly  do  not  mean  that. 

*  * 
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Mr.  Marshall.  If  you  read  back  in  the  record,  if  I  am  not 
correct  I  will  apologize. 

Mr.  Libby.  All  right.  We  will  strike  the  last  question, 
and  I  will  ask  the  question  again. 

By  Mr.  Libby : 

Q.  Did  you  not,  shortly  after  the  Counter  Lunch  was 
restrained  by  injunction  from  operating,  and  after  the  New 
York  Lunch  had  started  operation  in  the  same  building, 
on  the  same  site  where  the  Counter  Lunch  was,  offer  your 
restaurant  at  Ninth  and  New  York  Avenue  for  sale? 

Mr.  Marshall.  I  do  not  think  that  is  material,  but  I  am 
not  going  to  object  to  it.  Let  him  answer  it.  Go  ahead 
and  answer  it. 

The  Witness.  I  have  offered  my  place  for  sale  at  a  price 
ever  since  1924. 

By  Mr.  Libby : 

Q.  Did  you  offer  it  for  sale  shortly  after  the  Counter 
Lunch  was  restrained  by  injunction? 

By  Mr.  Marshall: 

Q.  Did  you  put  it  in  anybody’s  hands  to  sell  for  you?  A. 
I  have. 

594  By  Mr.  Libby : 

Q.  What  price  did  you  place  on  it  at  that  time?  A.  I 
don’t  remember  exactly.  I  have  been  asking  $20,000.  I 
haven’t  got  it  yet. 

Q.  Is  this  your  signature  (exhibiting  a  paper  to  the  wit¬ 
ness)?  A.  Yes,  sir. 

Q.  I  will  ask  you  to  look  at  this  and  refresh  your  recol¬ 
lection  as  to  how  much  you  asked  for  it. 

Mr.  Marshall.  I  object.  I  do  not  care  whether  he  asked 
$8,000,000.  It  is  a  question  of  what  he  can  get  for  it,  not 
what  he  asked  for  it. 

Mr.  Burton.  He  is  not  going  to  ask  less  than  he  thinks 
he  can  get. 

Mr.  Marshall.  Anybody  who  is  trying  to  sell  something 
is  going  to  ask  for  everything  he  thinks  he  can  get,  and  a 
little  bit  more.  The  question  is,  How’  much  is  it  w’orth?  not 
how  much  somebody  asks  for  it.  We  have  had  testimony 
here  as  to  the  value  of  it. 
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Mr.  Libby.  I  have  not  heard  your  Honor  rule. 

The  Auditor.  I  am  waiting  to  hear  from  you. 

Mr.  Libby.  I  want  to  offer  this  to  refresh  his  recollec¬ 
tion.  This  is  a  commitment,  with  the  Capital  Adjustment 
&  Finance  Company,  dated  October  9 — 

Mr.  Marshall,  (interposing).  Wait  a  minute.  It  is  not 
in  evidence.  I  am  objecting  to  it. 

Mr.  Libby.  I  have  not  offered  it  in  evidence  yet.  I  am 
going  to  explain  to  his  Honor  what  it  is. 

Mr.  Marshall.  You  have  not  any  right  to  read  it 

595  unless  it  is  offered  in  evidence  and  received  in  evi¬ 
dence. 

Mr.  Libby.  All  right.  I  will  offer  it  in  evidence. 

Mr.  Marshall.  I  object  to  it. 

Mr.  Libby.  I  do  not  know  how  his  Honor  can  rule  unless 
he  knows  what  he  is  to  rule  on.  But  if  you  insist  on  it,  I 
offer  it  in  evidence  now. 

Mr.  Marshall.  Wait  a  minute.  In  the  first  place,  you 
cannot  offer  anything  in  evidence  on  cross  examination  of 
my  witness.  That  is  a  fundamental  rule.  That  is  one 
ground  of  the  objection. 

Mr.  Libby.  I  do  not  want  to  offer  it  in  evidence,  except 
to  refresh  his  recollection.  I  will  offer  it  in  evidence  later. 

Mr.  Marshall.  You  have  offered  it  in  evidence,  and  I 
have  objected  to  it. 

Mr.  Libby.  I  did  it  at  your  suggestion. 

Mr.  Marshall.  I  said  you  could  not  read  from  something 
that  was  not  in  evidence.  I  did  not  ask  you  to  offer  it  in 
evidence. 

Mr.  Libby.  You  cannot  offer  evidence  on  cross  examina¬ 
tion,  of  course. 

Mr.  Marshall.  That  ought  to  settle  that.  In  addition  to 
that,  I  object  to  it  on  another  ground,  as  already  stated. 
You  have  said  you  wanted  to  refresh  his  recollection  as  to 
the  price  he  would  like  to  get  for  that  place,  and  I  say  that 
what  he  would  like  to  get  for  it  is  immaterial.  The  ques¬ 
tion  is,  What  can  he  get  for  it?  If  you  can  prove  that  he 
has  had  an  offer  for  it,  I  will  not  object.  If  you  can  prove, 
by  him  or  anybody  else,  that  he  has  had  an  offer  to  buy 
that  place  since  the  Counter  Lunch  closed,  then  I 

596  agree  that  that  could  be  proved ;  but  merely  because 
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he  would  like  to  have  a  certain  sum  of  money  for  it 
is  no  evidence  of  its  value. 

The  Auditor.  Do  you  offer  that? 

Mr.  Libby.  I  cannot  offer  it  in  evidence,  of  course,  on 
cross  examination.  I  can  offer  it  later,  and  I  will. 

The  Auditor.  You  can  offer  it  at  the  proper  time. 

Mr.  Libby.  I  can  offer  it  later.  With  this  particular  wit¬ 
ness,  I  want  to  refresh  his  recollection. 

By  Mr.  Libby : 

Q.  Now,  let  me  ask  you,  did  you  authorize,  shortly  after 
the  Counter  Lunch  closed,  this  property  to  be  offered  for 
sale  for  $18,000? 

Mr.  Marshall.  I  object.  I  guess  he  would  authorize  it 
to  be  sold  for  $50,000  if  anybody  could  get  it,  and  would  be 
glad  to  get  it ;  but  that  is  no  evidence  of  its  value.  If  you 
can  prove  that  somebody  offered  him  that  for  it,  all  right. 

The  Auditor.  Do  you  object? 

Mr.  Marshall.  I  object  to  showing  what  he  would  like  to 
have  for  it.  I  own  a  house.  I  will  authorize  anybody  in 
this  room  to  sell  it  for  me  for  $75,000.  I  have  not  the  re¬ 
motest  idea  that  anybody  would  ever  offer  that  price,  but 
if  they  want  authority  to  sell  it  for  $75,000,  anybody  can 
have  it  right  now.  I  would  be  glad  to  give  it  to  them,  with¬ 
out  any  hope,  however,  that  I  would  ever  get  that  price. 
That  is  what  I  would  like  to  have.  I  would  like  to  have 
$100,000,  if  I  could  find  somebody  to  give  it.  If  somebody 
comes  along  and  offers  me  a  price  for  my  property,  that  is 
evidence  of  what  it  is  worth,  to  him,  at  any  rate,  but 
597  merely  because  I  would  like  to  have  a  certain  amount, 
that  is  no  evidence  of  value. 

The  Auditor.  For  what  purpose  do  you  desire  to  show 
this? 

Mr.  Libby.  To  show  what  the  estimated  value  of  this 
property  was,  after  the  Counter  Lunch  had  been  restrained 
from  operating.  That  is  going  to  fix  what  the  capital  loss 
is,  if  any,  that  your  Honor  finds.  There  is  an  investment 
here  of  $25,000,  which  does  not  set  out  what  the  value  of 
that  property  was  when  the  Counter  opened,  but  that  was 
the  measure.  What  was  this  property  worth  when  the 
Counter  Lunch  opened,  and  what  was  it  worth  after  the 
Counter  Lunch  had  been  restrained? 
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Mr.  Marshall.  I  have  not  any  objection  to  his  proving 
what  it  was  worth.  I  do  object  to  his  proving  what  Mr. 
Panagopoulos  would  like  to  get  for  it.  That  is  an  entirely 
different  proposition.  He  would  like  to  get  his  original 
$25,000, 1  do  not  doubt. 

Mr.  Libby.  That  is  the  theory — 

The  Auditor.  You  are  not  offering  this  for  the  purpose 
of  contradicting  him,  are  you? 

Mr.  Libby.  No. 

The  Auditor.  Offers,  as  a  rule,  are  not  received  in  evi¬ 
dence  unless  it  be  to  contradict  the  witness. 

Mr.  Libby.  There  is  some  testimony  here  that  the  prop¬ 
erty  would  not  bring  over  $8,000. 

Mr.  Marshall.  That  was  the  testimony  of  an  expert  wit¬ 
ness  we  put  on  the  stand. 

Mr.  Libby.  I  do  not  concede,  of  course,  if  your  Honor 
please,  that  that  is  the  measure  of  damages  which  should 
be  applied  in  this  case,  but  it  is  evidently  the  theory  of  my 
friend.  Where  he  has  already  filed  in  this  case  his 
598  opening  statement,  which,  in  effect,  is  a  bill  of  par¬ 
ticulars,  I  think  I  have  a  right  to  show  this. 

Mr.  Marshall.  You  mean  you  are  going  to  contradict 
our  expert  witness  by  asking  Mr.  Panagopoulos  what  he 
would  like  to  get  for  the  property? 

Mr.  Libby.  I  did  not  know  there  was  any  expert  witness. 

Mr.  Marshall.  You  were  here  and  heard  the  witness. 

Mr.  Libby.  No;  I  was  not  here. 

Mr.  Marshall.  We  had  an  expert  witness  on  the  stand 
to  testify  as  to  the  value  of  the  property,  and  he  did  tes¬ 
tify.  You  certainly  cannot  contradict  his  testimony  by 
cross-examining  Mr.  Panagopoulos. 

Mr.  Libby.  I  have  no  heard  his  Honor  rule  yet  on  the 
question. 

The  Auditor.  I  do  not  think  it  is  competent,  and  I  shall 
have  to  sustain  the  objection. 

Mr.  Libby.  Your  Honor  will  allow  me  an  exception? 

The  Auditor.  Yes. 

By  Mr.  Libby : 

Q.  Have  you  any  of  your  old  bills-of-fare  or  menus  dur¬ 
ing  the  period  that  the  Counter  Lunch  was  in  operation? 
A.  I  don ’t  think  I  have. 
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Q.  Could  you  get  any  of  them,  do  you  know?  A.  I  could 
get  the  menus  on  the  tables,  the  a  la  carte  menus  on  the 
tables,  which  are  practically  the  same  as  they  were  then, 
but  we  cut  the  prices  on  signs  all  over  the  windows  and  all 
over  the  Counter,  which  could  be  seen  from  all  over. 

Q.  Would  you  look  up  some  of  those  old  menus 

599  and  bring  them  here  at  the  next  hearing?  A.  I 

doubt  if  I  can  find  any. 

By  the  Auditor : 

Q.  Did  you  change  your  menus  from  day  to  day?  A. 
We  change  the  special  menu  every  day. 

Mr.  Marshall.  What  is  the  use  of  producing  something 
he  said  was  not  changed?  He  made  the  changes  on  signs 
in  the  windows,  and  so  forth. 

By  Mr.  Libby: 

Q.  For  instance,  your  sandwiches  will  be  on  your  table 
menu,  will  they  not?  A.  No,  sir.  Most  of  them  are  on 
the  boards. 

Q.  Sandwiches  are  one  of  the  things  that  were  supposed 
to  be  cut  here? 

Mr.  Marshall.  Yes;  and  they  were  cut  on  the  signs  that 
were  in  the  windows. 

By  Mr.  Libby: 

Q.  Your  sandwiches  are  on  your  table  menus,  are  they 
not?  A.  Yes. 

Q.  You  say  you  can  bring  one  of  those?  A.  I  can  bring 
the  ones  I  have  now. 

Q.  Are  they  any  different?  A.  Quite  a  good  deal  of  dif¬ 
ference. 

Q.  Will  you  see  if  you  can  find  one  of  those  old  menus 
and  bring  it  in,  and  also  one  of  the  new  ones?  A.  I  can 
bring  the  new  ones,  but  I  won’t  promise  you  for  the  old 
ones. 

Mr.  Williams.  I  would  like  to  ask  just  a  few  questions. 

600  By  Mr.  Williams: 

Q.  During  the  time  the  Counter  Lunchroom  was  open, 
did  you  keep  more  than  one  bank  account?  A.  No.  I  had 
the  Mt.  Vernon  Savings  Bank  first.  Then  the  Mt.  Vernon 
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Savings  Bank  went  under  and  closed  and  never  opened. 
Then  I  opened  an  account  at  the  American  Security  & 
Trust  Company. 

Q.  That  was  the  only  other  bank  at  which  you  had  an 
account?  A.  For  the  Ninth  and  New  York  Avenue  Lunch. 

Q.  That  was  an  account  kept  in  the  name,  “Ninth  and 
New  York  Avenue  Lunch”?  A.  And  “Andrew  Panos.” 

Q.  That  is  the  name  vou  adopt  sometimes  in  business? 
A.  Yes. 

Q.  Could  that  account  be  drawn  on  by  either  of  your 
partners?  A.  No,  sir. 

Q.  Did  your  partners  have  separate  bank  account?  A. 
For  their  places. 

The  Auditor.  What  was  that  answer? 

The  Witness.  For  the  places  they  ran. 

Mr.  Marshall.  The  testimony  here  shows  that  each  one 
of  these  men  ran  a  different  place,  but  they  were  all  in 
partnership  and  they  divided  up  the  profits  and  losses. 

By  Mr.  Williams: 

Q.  At  the  close  of  the  day,  or  sometime  during  the  24 
hours  of  each  day,  you  say  you  took  the  totals  from  the 
cash  register.  A.  Yes,  sir. 

601  Q.  This  covers  a  period  of —  A.  (interposing) 
24  hours. 

Q.  Yes;  but  this  suit  covers  a  period  of  nearly  30  months. 
Were  you  at  your  place  of  business  some  time  every  day 
during  all  that  period?  A.  Mostly  every  day,  with  the 
exception  of  once  or  twice,  but  the  register  was  taken  by 
me  the  next  night. 

Q.  You  mean  the  cashier  did  not  take  it  while  you  were 
away?  A.  No,  sir. 

Q.  You  did  not  take  a  vacation  during  all  that  time?  A. 
No,  sir.  I  have  not  taken  a  vacation  since  1928. 

Q.  When  the  work  was  done,  of  getting  the  totals  from 
the  cash  register,  how  did  you  check  that  up?  Was  there 
any  check-up  as  against  the  checks  which  had  been  punched 
and  handed  in  during  the  day?  A.  No,  sir. 

Q.  You  say,  “No”?  A.  No,  sir. 

Q.  There  were  a  number  of  counter  men  or  counter  men 
and  bartenders,  and  each  one  would  have  a  little  bundle  of 
checks,  would  he  not?  A.  Yes. 
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Q.  When  he  sells  to  a  customer,  he  punches  the  amount 
on  that  check?  A.  Yes. 

Q.  He  gives  that  to  the  customer,  and  the  cus- 

602  tomer  in  turn  gives  it  to  the  cashier  when  he  pays? 
A.  Yes,  sir. 

Q.  Are  not  those  kept  during  the  day?  A.  Kept  during 
the  day. 

Q.  Then,  at  night —  A.  (Interposing)  Tear  them  up. 

Q.  What  time  during  the  day  did  you  usually  take  your 
totals  from  the  cash  register?  A.  Between  6:30  and  7 
o’clock  at  night. 

Q.  At  that  time,  or  before  this,  when  you  were  prepar¬ 
ing  to  do  so,  did  vou  or  did  vou  not  assemble  those  checks 
which  had  been  given  during  the  day,  and  have  them  added 
up  to  see  if  they  agreed  with  the  cash  register?  A.  No,  I 
never  did. 

Q.  I  believe  you  said  you  did  not  have  an  adding  ma¬ 
chine.  A.  No. 

Q.  When  were  those  checks  destroyed?  A.  Right  away. 

Q.  At  that  time?  A.  Yes,  feir. 

Q.  And  the  only  purpose  they  served  was  to  inform  the 
purchaser  what  to  pay  to  the  cashier,  and  the  cashier  what 
to  accept  from  the  patron,  was  it  not?  A.  Yes,  sir. 

Q.  So  that  not  in  any  one  instance,  in  all  the  30  months, 
did  you  go  to  the  trouble  of  making  a  check  to  find  out  how 
much  your  salesmen  had  really  sold  during  the  day,  as 
compared  to  what  was  in  your  cash  register?  A.  No,  sir. 

Q.  As  to  ringing  up  in  the  cash  register  other 

603  items,  I  believe  you  said  that  in  addition  to  those 
amounts  sold  customers  there  were  some  other  items 

rung  up  there.  A.  Cigars  and  cigarettes. 

Q.  Do  you  mean  by  that  that  when  you  sell  cigars  and 
cigarettes  you  do  not  use  one  of  these  checks?  A.  No. 

Q.  How  do  you  manage  that?  A.  You  don’t  have  to 
give  a  check  for  a  man  who  comes  over  to  the  Counter  and 
asks  you — 

Q.  (Interposing)  How  do  you  manage  so  far  as  the  cash 
register  is  concerned?  Do  you  have  a  different  cash  reg¬ 
ister?  A.  No;  you  have  a  different  key. 

Q.  There  are  two  drawers?  A.  One  drawer. 

Q.  How  does  the  key  work?  A.  You  push  a  button 
marked  “Cigars.” 
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Q.  A  different  key  in  the  register?  A.  Yes,  sir. 

Q.  What  does  that  register?  Does  it  register  on  some¬ 
thing  that  indicated  cigars  and  cigarettes?  A.  Yes. 

Q.  Do  you  make  separate  entries  of  the  cost  of  electricity 
and  the  cost  of  gas?  A.  Yes,  sir. 

Q.  In  speaking  of  the  cutting  of  prices  by  the  Counter 
Lunch,  was  it  or  not  a  fact  that  they  simply  made  their 
prices  conform  to  those  that  the  Western  had,  so  that  they 
would  correspond,  practically?  A.  I  cannot  tell  you 

604  what  they  did.  They  had  about  the  same  prices  the 
Western  had. 

Q.  The  Western  had  reduced  prices,  you  said,  as  far 
back  as  1930?  A.  Yes. 

Q.  And  when  this  place  started  next  door,  there  has  been 
some  talk  about  a  price  war.  As  a  matter  of  fact,  they 
simply  adopted,  did  they  not,  the  same  scale  of  prices  the 
people  next  door  had?  Isn’t  that  correct?  A.  I  cannot 
tell  you  if  they  adopted  practically  the  same  prices,  but 
they  had  their  prices  according  to  the  signs  they  had  in  the 
windows.  They  were  about  the  same. 

Q.  Were  there  not,  in  your  lunchroom,  even  after  the 
competition  of  the  Counter  Lunch,  some  articles  that  you 
sold  at  the  same  price  at  which  you  sold  them  before?  In 
other  words,  you  did  not  reduce  them.  A.  Some  prices, 
but  very  few  that  I  did  not  reduce. 

Q.  You  held  some,  but  those  were  only  a  few?  A.  Very 
few. 

Q.  In  some  cases  didn’t  you  go  back?  After  you  had 
made  the  reduction,  didn’t  you  go  back  and  raise  the 
prices?  A.  I  went  back  when  the  Counter,  closed,  on  a  few 
prices. 

Q.  I  believe  there  was  reference  to  an  order  of  ham  and 
eggs  and  coffee,  which  was  reduced  from  35  cents  to  25 
cents,  and  you  put  it  back  to  30.  A.  30,  yes,  sir,  after  the 
Counter  closed? 

Q.  That  was  only  after  the  Counter  closed.  A.  Yes,  sir. 

Q.  That  was  not  during  the  time  the  Counter  was  in 
operation?  A.  No,  sir. 

605  Q.  As  to  the  nature  of  the  competition  which  you 
experienced  from  the  Western  Lunchroom,  both  be¬ 
fore  and  after  the  Counter  opened,  would  you  say  it  was 
about  the  same,  so  far  as  the  Western  was  concerned  after 
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the  Counter  opened  as  before,  so  far  as  the  effect  on  your 
business  is  concerned?  A.  I  don’t  see  how  it  could  affect 
my  business  any  more  than  it  had  all  that  time  there. 

Q.  Was  or  was  not  that  a  really  serious  competition  that 
you  had  from  them.  A.  From  the  Western? 

Q.  Yes.  A.  I  don’t  think  it  was  serious  competition  to 
my  place. 

Q.  You  have  given  a  certain  figure  which  you  thought 
would  cover  the  amount  of  sales,  or  the  number  of  patrons 
you  lost.  How  did  you  arrive  at  that  figure?  A.  Just 
looking  around  and  figuring  the  customers  that  I  lost. 
Everybody  that  went  over  there,  practically,  came  back  to 
my  place.  They  went  over  there  for  a  while  to  the  West¬ 
ern. 

Q.  Didn’t  people  come  back  from  the  Counter  Lunch  af¬ 
ter  a  while,  to  your  place?  A.  No;  from  the  Western. 

Q.  You  say  they  came  back,  after  a  while,  from  the  West¬ 
ern?  A.  Yes. 

Q.  Didn’t  they  also  come  back,  after  a  while,  from  the 
Counter.  A.  Some  of  them  did.  In  a  neighborhood  you 
are  bound  to  try  a  few  places  around,  but  not  many  of 
them  come  back. 

606  Q.  You  would  not  undertake  to  say  that  all  these 
people  who  have  been  mentioned  as  having  formerly 
dealt  with  you,  and  then  gone  over  to  the  Counter,  were 
permanently  lost  to  you?  A.  You  cannot  claim  a  monop¬ 
oly  on  anybody  in  the  restaurant  business,  to  come  to  your 
place,  but  some  of  them  come  back  to  my  place.  Someone 
else  was  missing,  and  going  over. 

Q.  But  some  did  come  back?  A.  They  came  back  and 
got  some  meals  with  me. 

Q.  As  a  matter  of  fact,  you  could  not  say,  in  reference 
to  any  of  the  men  you  missed  from  your  place,  that  they 
were  going  regularly  over  to  the  Counter,  only  that  they 
left  you,  and  you  saw  them  from  time  to  time  at  the  Coun¬ 
ter,  or  some  of  your  people  did?  A.  When  you  notice  peo¬ 
ple  come  in  there  for  three  meals  a  day,  and  then  you  miss 
them  for  two  or  three  days  a  week,  and  then  they  come 
back  again,  and  you  ask  them,  “What  is  the  trouble?” 
They  say,  “Your  prices  are  too  high.  We  can  go  across 
the  street  and  get  practically  the  same  stuff  for  less 
money.” 
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Q.  On  that  sort  of  information,  rather  than  on  any 
knowledge  of  your  own,  you  would  testify  that  you  really 
lost  those  people,  is  that  the  idea?  A.  I  lost  them  from 
the  total  sales. 

Q.  You  could  not  follow  the  matter  up.  They  might 
take  three  meals  a  day  over  at  the  Counter  Lunch  one  day, 
and  not  go  back  there  for  a  week,  and  you  would  not  know 
about  it,  would  you?  A.  Going  back  to  the  Counter? 

Q.  Yes.  A.  I  could  not  tell  you  whether  they  went 

607  back  to  the  Counter  or  went  somewhere  else,  but 
ever  since  the  Counter  opened  there,  I  lost  that 

much  business. 

Q.  You  could  not  tell  whether  they  were  eating  regu¬ 
larly  there,  but  you  knew  they  were  not  eating  at  your 
place,  and  you  know  that  they  went  there  at  some  times, 
is  not  that  about  right.  A.  Give  me  that  question  again. 

Q.  Isn’t  it  about  right,  that  they  Had  been  patronizing 
you,  and  ceased  to  do  so,  and  left,  and  you  knew  that  they 
went  to  the  Counter  at  times,  but  you  did  not  know’  that 
they  went  there  all  the  time?  A.  No. 

Q.  All  you  really  knew’  positively  was  that  they  were  not 
coming  back  to  your  place?  A.  That  is  right. 

Q.  Do  you  recall  having  a  conversation  with  Mr.  Good- 
acre,  probably  in  the  w’inter  of  1931 — anyway,  not  later 
than  1932 — w’e  expect  to  show’,  for  instance,  that  Mr.  Good- 
acre  bought  945  Ninth  Street  in  March,  1932 — 

Mr.  Marshall  (interposing).  That  is  in  this  record,  Mr. 
Williams.  That  is  the  place  in  w’hich  the  Counter  Lunch 
wras  opened. 

Mr.  Williams.  It  wras  afterward  opened. 

Mr.  Marshall.  He  bought  it. 

Mr.  Williams.  He  bought  that  in  1932,  in  March,  while 
the  Counter  Lunch  was  not  opened  until  December,  1933. 

By  Mr.  Williams: 

608  Q.  Sometime  before  he  bought  that,  do  you  recall 
having  a  conversation  with  him  in  your  place,  in 

which  this  very  matter  of  the  cutting  of  prices  by  the 
Western  w’as  discussed,  and  he  informed  you  that  he  had 
an  opportunity  to  buy  that  place  w’here  the  Western  was, 
and  you  said,  in  effect,  that  you  wished  he  would  do  so,  and 
put  those  people  out,  or  get  rid  of  them  in  some  way?  A. 
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I  had  quite  a  few  conversations  with  Mr.  Goodacre  and  the 
rest  of  the  neighbors,  but  I  don’t  remember  the  conversa¬ 
tion  that  you  just  mentioned. 

Q.  Would  you  deny  that  there  was  a  conversation  in 
your  place  on  the  subject  with  Mr.  Goodacre,  in  which  the 
injury  that  was  being  done  to  your  business  by  the  West¬ 
ern  was  discussed?  A.  I  don’t  recollect. 

Q.  Do  you  deny  it? 

Mr.  Marshall.  No,  he  did  not  deny  it.  He  said  he  did 
not  recollect.  You  have  not  fixed  the  time  and  place  with 
sufficient  definiteness. 

Mr.  Williams.  I  fixed  it  as  near  as  I  could  fix  it.  It  was 
the  late  winter  of  1931,  about  a  year  before  he  actually 
bought.  He  bought  in  March,  1932. 

The  Witness.  I  cannot  answer  it. 

By  Mr.  Williams: 

Q.  Let  me  refresh  your  recollection  about  this.  After 
you  went  into  so  much  detail  on  the  subject  of  the  competi¬ 
tion  of  the  Western,  didn’t  you  say  it  would  be  a  mighty 
good  idea  if  he  would  get  the  building?  A.  I  don’t  re¬ 
member. 

609  Q.  After  he  had  bought  the  building.  The  West¬ 
ern  continued  there,  as  the  testimony  will  show,  un¬ 
til  shortly  before  the  time  that  the  Counter  was  opened — 
about  a  month  or  a  month  and  a  half,  as  you  have  said — 
and  the  place  stayed  idle  for  a  month  or  a  month  and  a 
half  after  they  went  out.  Do  you  remember  whether  or 
not  Mr.  Goodacre  offered  to  rent  the  place  to  you  then,  so 
that  you  could  have  a  lunchroom  there?  A.  Yes. 

Q.  What  was  the  result?  A.  I  think  I  testified  to  that 
effect  in  the  previous  case. 

Mr.  Marshall.  That  is  all  in  his  testimony,  Mr.  Wil¬ 
liams. 

Mr.  Williams.  He  did  offer  it? 

Mr.  Marshall.  He  offered  it,  and  Mr.  Panagopoulos  tes¬ 
tified  that  he  thought  there  were  enough  lunchrooms  there 
then,  without  his  starting  another  one. 

Mr.  Williams.  We  can  look  it  up,  if  there  is  anything  in 
it  that  has  a  bearing  on  it. 
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By  Mr.  Williams: 

Q.  Has  there  been  a  change  in  Ninth  Street,  that  is,  up 
to  the  time  the  Counter  Lunch  closed?  Was  there  a  change 
in  the  business  there,  as  compared  to  the  time  you  bought,  as 
to  the  business  conditions  on  Ninth  Street,  and  the  number 
of  people  who  were  going  back  and  forth  there,  people  who 
are  available  for  dropping  into  lunchrooms?  A.  I  won’t 
say  there  was  much  change  in  the  people  coming  there. 
There  were  some  changes  made  between  1930  and  1932,  on 
the  amount  people  spent  for  eating. 

Q.  Explain  just  a  little  more  what  you  mean  by  that. 
You  say  there  was  some  change  about  the  people’s  spend¬ 
ing?  A.  Yes. 

610  Q.  Do  you  mean  they  spent  more  or  less?  A. 
Less.  In  1930,  1931,  and  1932  they  were  spending 

less  money. 

Q.  Between  1931  and  1932?  A.  Yes. 

Q.  Howt  about  1933?  The  depression  continued,  and  it 
was  in  1933,  in  the  spring,  March,  that  we  had  the  bank 
holiday  and  the  banks  all  closed.  Those  were  very  blue 
times,  were  they  not?  A.  Business  in  Washington  started 
improving  right  after  the  inauguration  of  President  Roose¬ 
velt. 

Q.  It  did  not  start  until  some  time  after  the  bank  holi¬ 
day,  did  it?  A.  I  don’t  think  the  bank  holiday  had  any 
effect  at  all  on  the  restaurants  in  Washington,  because  we 
all  took  it  as  a  joke. 

Q.  Took  it  as  a  joke?  A.  Yes. 

Q.  Nobody  else  took  it  as  a  joke. 

The  Auditor.  What  is  that? 

Mr.  Williams.  He  said  he  took  the  bank  holiday  as  a 
joke.  Isn’t  that  what  you  said. 

The  Witness.  Yes. 

Mr.  Marshall.  He  said  he  did  not  think  it  had  any  effect 
on  the  restaurant  business. 

By  Mr.  Williams: 

Q.  Even  with  regard  to  the  restaurant  business,  you  did 
not  take  is  as  a  joke  that  the  Mt.  Vernon  Savings  Bank  and 
the  District  National  Bank  both  closed  up,  on  both 

611  these  corners?  Do  you  think  that  had  no  effect  at 
all  on  business  in  the  neighborhood?  A.  No,  sir. 
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Q.  It  is  a  fact,  is  it  not,  that  the  Mt.  Vernon  had  a  very- 
large  number  of  depositors?  You  yourself  were  a  deposi¬ 
tor  there,  were  you  not?  A.  Yes. 

Q.  And  the  other  one  had  a  large  number  of  small  de¬ 
positors? 

Mr.  Marshall.  If  you  know. 

By  Mr.  Williams: 

Q.  VTas  not  that  your  observation  and  knowledge?  A. 
I  cannot  tell  you. 

Q.  It  was  a  branch  bank,  was  it  not?  A.  Yes,  sir. 

Q.  It  was  not  their  main  banking  house?  A.  No,  sir. 

Q.  It  -was  on  a  corner  in  a  neighborhood  where  there  was 
a  lot  of  small  business,  and  it  was  a  busy  bank,  was  it  not  ? 
A.  I  cannot  tell  you  how  busy  it  was. 

Q.  Did  you  see  many  people  in  there,  back  and  forth? 
A.  I  saw  people  in  there,  but  I  cannot  say  how  many  I  saw 
in  there. 

Q.  I  didn’t  ask  you  how  many;  but  didn’t  you  see  indi¬ 
cations  of  their  doing  a  good  business  over  there,  with  a 
great  many  people,  and  a  great  many  people  coming  and 
going,  which  would  be  just  that  many  more  people  who 
might  drop  into  a  lunchroom,  or  might  arrange  their  bank¬ 
ing  so  as  to  come  up  and  do  their  banking  and  lunch- 
612  ing  at  the  same  time?  Isn’t  that  so?  Do  you  mean 
to  say  you  did  not  see  any  difference  in  your  volume 
of  business?  A.  No,  sir. 

Q.  You  mean  you  did  not  notice  it,  or  so  far  as  you  know 
it  did  not  occur?  A.  So  far  as  I  know  it  did  not  occur. 

Q.  Were  you  not  interested  in  the  probable  loss  of  pat¬ 
ronage  from  the  closing  of  those  places?  A.  I  was  inter¬ 
ested,  but  I  did  not  see  any  losses  through  that. 

Q.  On  the  subject  of  the  increase  of  your  expenses,  not 
that  it  is  entirely  material  here,  but  it  has  something  to  do 
with  the  question  of  the  lessening  of  profits  from  causes 
other  than  the  competition  of  other  lunchrooms — for  in¬ 
stance,  the  National  Recovery  Act,  or  the  N.  R.  A.,  as  they 
call  it,  was  in  operation,  and  a  restaurant  code  was  adopted 
some  time  after  the  Counter  Lunch  opened,  and  continued 
until  about  a  year  before  it  closed.  Isn’t  that  right,  in  a 
general  way?  I  have  the  dates  here,  subject  to  correction, 
of  June  16,  1933,  the  time  when  it  started  operation,  and 
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they  got  the  code,  until  May  27,  1935,  when  the  decision 
was  made  that  it  was  unconstitutional.  During  all  that 
time,  or  whatever  time  it  was  the  N.  R.  A.  vras  operating, 
which  I  think  was  within  those  two  dates,  were  there  or 
were  there  not  additional  expenses  caused  you  by  the  fact 
that  they  required  certain  hours,  and  a  certain  amount  of 
help  under  the  code,  which  was  an  increase  over  what  was 
required  before  the  code  went  into  effect? 

Mr.  Marshall.  Your  associate  asked  that,  and  it 

613  has  already  been  gone  over.  He  answered  it,  and 
he  said  that  none  of  the  restaurant  people  paid  any 

attention  to  the  code.  They  did  not  pay  any  attention  to 
the  hours  or  wages. 

The  Auditor.  He  said  something  like  that. 

Mr.  Marshall.  It  has  all  been  gone  over. 

Mr.  Williams.  It  is  not  sufficient  answer  to  say  that 
none  of  them  did. 

Mr.  Marshall.  He  did  not.  What  difference  does  it 
make  whether  anybody  else  did  or  not? 

By  Mr.  Williams: 

Q.  Were  you  a  party  to  that  code?  Were  you  in  on  the 
conferences,  or  were  you  notified  of  the  adoption  of  it?  A. 
We  all  were  part  of  it. 

Q.  You  were  supposed  to  be,  but  you  said  you  paid  no 
attention  to  it. 

Mr.  Marshall.  He  was  smart  enough  to  know  that  it 
was  unconstitutional. 

The  Auditor.  He  anticipated  the  decision. 

By  Mr.  Williams : 

Q.  Did  you  sign  any  such  agreement?  A.  I  did. 

Q.  And  then  deliberately  disregard  it? 

Mr.  Marshall.  I  object. 

Mr.  Williams.  Disregarded  it,  then. 

Mr.  Marshall.  Just  a  minute.  I  don’t  care  whether  he 
deliberately  disregarded  it  or  did  not.  The  question  is, 
What  damages,  if  any,  he  suffered  by  reason  of  the  opera¬ 
tion  of  the  Counter  Lunch? 

Mr.  Williams.  Yes;  but  the  question — 

614  Mr.  Marshall  (interposing).  It  does  not  make  a 
particle  of  difference  whether  he  disregarded  some 
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order  which  was  without  authority,  as  it  ultimately  turned 
out,  or  whether  he  did  not. 

Mr.  Williams.  It  is  a  perfectly  pertinent  inquiry  as 
bearing  on  the  accuracy  of  his  statement  that  he  did  not 
pay  any  attention  to  it. 

The  Auditor.  He  said  it  did  not  increase  his  expenses. 

Mr.  Williams.  I  think  that  was  rather  argumentative. 

Mr.  Burton.  He  has  gone  into  all  that,  if  your  Honor 
please. 

Mr.  Marshall.  Every  bit  of  it  has  been  gone  over  and 
testified  to.  If  Mr.  Williams  has  something  new  about 
that  he  wants  to  ask,  I  will  not  object. 

Mr.  Williams.  I  think,  when  you  compare  them,  you  will 
see  that  there  is  quite  a  difference  there. 

Mr.  Marshall.  If  you  will  point  out  the  difference,  per¬ 
haps  I  will  not  object.  I  do  not  know  about  it. 

Mr.  Williams.  It  is  there  now.  There  has  been  no  ob¬ 
jection  to  it.  Do  you  want  to  move  to  strike  it  out? 

Mr.  Marshall.  I  am  objecting  now  to  your  asking  him 
as  to  whether  or  not,  having  signed  an  agreement,  he  did 
not  observe.  I  do  not  care  whether  he  did  or  not.  It  has 
nothing  to  do  with  the  matter  here.  He  is  not  here  to  be 
penalized  because  he  did  not  observe  the  N  .R.  A.  code.  It 
was  not  any  account  anyway. 

Mr.  Williams.  Of  course,  the  only  object  in  asking  it  is 
to  test  his  credibility  and  accuracy  in  answering;  whether 
he  meant,  really,  to  be  recorded  as  making  such  an 
615  ans’wer  as  he  did,  that  he  did  not  pay  any  attention 
to  it. 

Mr.  Marshall.  I  think  he  said  so  twice,  but  if  you  want 
to  be  sure,  you  can  ask  him  again  whether  he  paid  any  at¬ 
tention.  to  it. 

Mr.  Williams.  I  think  I  have  asked  him  all  that  is  nec¬ 
essary,  unless  he  wants  to  make  some  further  statement 
about  it. 

By  Mr.  Williams: 

Q.  Of  course,  in  addition  to  the  ordinary  expenses  of 
running  the  business,  there  have  been  certain  extraordi¬ 
nary  expenses  that  have  come  into  the  business,  and  I  will 
just  ask  you  whether  they  are  all  reflected  in  your  totals. 
For  instance,  I  think  you  have  already  been  asked  about 
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the  compensation  insurance.  Do  you  know  what  rate  you 
are  obliged  to  pay,  or  were  paying  during  that  period,  per 
hundred  dollars,  for  compensation  insurance  with  respect 
to  your  employees.  A.  That  has  been  changed  practically 
every  year.  I  am  not  positively  sure,  but  I  think  1932  was 
something  around  85  or  90  cents  a  hundred.  Now  it  is  up 
to  $1.10,  I  think. 

Q.  Did  you  carry  liability  insurance,  that,  is,  public  lia¬ 
bility  insurance,  so  that  if  there  was  anybody  injured  in 
your  restaurant  by  something  he  might  have  eaten,  he 
would  be  covered?  A.  No,  sir. 

Q.  Of  course,  you  observe  this  unemployment  insurance, 
I  presume?  A.  Yes,  sir. 

Q.  It  came  in  in  January,  1936.  A.  You  mean  the  D.  C. 

unemployment  ? 

616  Q.  Yes,  the  D.  C.  unemployment.  A.  Yes. 

Q.  So,  that  was  another  expense.  A.  Yes,  sir. 

Q.  That  was  at  the  rate  of  one  percent  on  the  pay  roll, 
was  it  not,  in  1936,  and  it  is  2  percent  at  the  present  time? 
A.  Yes,  sir. 

Q.  Could  you  state  just  about  what  the  average  check 
is?  You  speak  of  losing  so  many  checks,  that  is,  counting 
by  the  checks,  you  have  lost  so  many  customers  in  a  day. 
Is  there  any  way  of  averaging  that,  or  of  totaling  it?  A. 
I  can  say  around  25  to  28  cents  a  check. 

Q.  From  25  to  28  cents  a  check?  A.  From  25  to  28  cents 
a  check,  in  that  particular  section. 

Q.  Would  that  be  at  all  times  of  the  day  and  night,  or  is 
it  more  especially  around  the  dinner  hour?  A.  That  is  the 
only  way  I  can  answer  that,  because  we  did  not  make  any 
particular  effort  to  average  it. 

The  Auditor.  Do  you  operate  on  a  24-hour  day? 

Mr.  Williams.  Yes;  they  run  a  24-hour  day. 

The  Witness.  Between  25  and  28  cents. 

Mr.  Williams.  So  did  both  the  other  lunchrooms. 

By  the  Auditor : 

Q.  You  kept  open  all  night?  A.  Yes,  sir. 

By  Mr.  Williams: 

Q.  During  this  period  did  the  cost  of  food  increase  or 
decrease,  as  a  general  thing?  A.  During  this — 
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617  Q.  From  1933  to  1936.  A.  Food  increased. 

Q.  There  was  a  gradual  increase,  or  there  was  an 
increase?  A.  There  was  an  increase. 

Q.  In  the  cost  of  food,  the  cost  you  paid  for  it?  A.  Yes. 
Q.  That,  of  course,  had  its  effect  on  the  net  profit?  A. 
Yes. 

Q.  You  could  not  meet  that  by  increasing  prices  to  meet 
it,  could  you?  A.  That  is  one  reason  we  do  not  show  any 
profits,  because  the  costs  increased. 

Q.  You  have  said  that  that  (indicating)  is  the  only  book 
you  kept.  A.  Yes. 

Q.  What  do  you  do  in  order  to  comply  with  the  require¬ 
ments  of  the  District  of  Columbia  Unemployment  Act,  rel¬ 
ative  to  each  person  employed  being  shown  from  the  rec¬ 
ord  to  have  been  at  a  certain  wage  for  a  certain  time?  A. 
I  have  the  pay-roll  book. 

Q.  So,  there  is,  in  addition  to  this,  a  pay-roll  book?  A. 
A  pay  roll  book. 

Q.  What  does  the  pay-roll  book  show?  A.  A  time  book. 
Q.  The  time  of  each  employee,  and  the  wages  paid  to 
each  employee?  A.  Yes,  sir. 

Q.  Is  that  compared  in  any  way  with  your  entries 

618  there  (indicating)?  You  have  an  entry,  for  instance, 
of  expenses  of  wages,  and  so  forth.  A.  The  book  I 

kept  for  the  pay  roll  wTas  just  a  time  book,  not  a  pay-roll 
book,  but  a  time  book. 

Q.  Then,  there  is  not  a  pay-roll  book  with  the  prices  of 
wages  paid  to  the  different  workmen?  A.  No,  sir. 

Q.  You  do  not  have  a  pay-roll  book,  then,  that  gives  the 
wages  paid  to  the  different  parties?  A.  I  have  a  book 
since  the  first  of  this  year,  a  pay-roll  book,  that  indicates 
everything,  on  account  of  Social  Security. 

Q.  You  began  it  the  first  of  this  year?  A.  Yes. 

Mr.  Williams.  In  order  that  the  stenographer  may  get 
it  down,  there  have  been  so  many  references  to  “this”  and 
“that”  column,  that  I  will  ask  the  stenographer  to  take 
down  that  this  book  which  has  been  referred  to  and  iden¬ 
tified  by  the  witness  has  rulings  in  columns  as  follows,  be¬ 
ginning  on  the  left-hand  side,  each  a  separate  column: 
“Date”;  “Sales”;  “Other  Income”;  “Net  Cash”;  “Bank 
Deposits”;  then  comes  a  wide  column,  “Total  Cash  Paid 
Out,”  and  a  narrower  column  again,  “Merchandise”: 
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“Wages”;  “General  Expenses”;  “Laundry”;  “Broken 
Dishes”;  “Napkin  Bags.”  The  designations  I  have  been 
calling  off  have  all  been  in  print.  Then  come  three  col¬ 
umns  without  any  printed  heading,  although  on  this  par¬ 
ticular  page  one  of  them  is  in  lead-pencil,  “Trash,”  but 
they  have  no  printed  heading.  The  other  two  are  blank  on 
this  particular  page.  Then  comes  a  printed  heading,  “Paid 
for  Merchandise  Bought  Previous  Months,”  and 

619  then  a  wide  column,  “Miscellaneous,”  with  a  place 
for  the  writing  of  items,  and  a  separate  place  for 

figures.  That  is  all  on  the  left-hand  page.  It  has  the  gen¬ 
eral  heading  in  print,  “Distribution  of  Cash  Paid  Out.” 
Apparently  one  is  intended  for  each  month.  In  this  par¬ 
ticular  case  it  is  April,  1933,  but  the  date  numbers  of  the 
days,  which  run  up  to  31,  indicate  that  it  was  arranged  to 
be  treated  from  month  to  month. 

Mr.  Burton  remarks  that  on  some  of  the  other  pages 
there  are  different  lead-pencil  headings  in  those  three  col¬ 
umns,  but  I  do  not  think  it  is  necessary  to  go  into  that. 
There  is  a  place  left  in  which  you  could  write  headings. 
Sometimes  there  are  no  headings  and  sometimes  there  are. 
But  there  are  those  three  columns. 

Then,  on  the  right-hand  side,  the  print  on  the  right-hand 
side  is  as  follows,  at  the  top  of  the  page:  “Put  here  all 
goods  purchased  on  credit.”  That  is  opposite  a  set  of 
columns  divided  by  blue  lines  from  the  next;  and  the  next 
is  “Checks  Issued.”  Then  the  several  headings  on  this 
page,  under  “Put  here  all  goods  purchased  on  credit,” 
are  not  used  on  this  particular  page,  and  Mr.  Burton  says 
they  are  not  used  at  all. 

Mr.  Burton.  No;  they  are  not  used. 

Mr.  Williams.  It  is  blank.  Then  there  are  the  head¬ 
ings;  “Date”;  “From  Whom  Bought”;  “Total”;  “Mer¬ 
chandise”;  “Furniture  and  Fixtures”;  then  a  blank,  with 
a  summary  at  the  bottom,  to  be  totaled,  also  blank. 

Under  “Checks  Issued”  the  first  item  is  “Date.”  The 
next  is  “To  Whom  Issued.”  The  next  is  “Check  Num¬ 
ber,”  which  appears  to  be  blank.  Then  comes  “Total,” 
with  figures  in  money. 

620  Next  to  that  is  a  column  marked  “Merchandise” 
and  a  column  marked  “Wages.”  At  the  bottom  of 

that  is  a  place  for  proof,  which  could  be  used  to  reconcile 
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a  bank  account,  but  examination  will  show,  as  far  as  I  can 
see,  that  those  are  all  blank  at  the  bottom. 

By  Mr.  Williams: 

Q.  Looking  for  a  minute  at  “Checks  Issued,”  “Mer¬ 
chandise,”  and  “Wages,”  you  have  kept  this  book — I  do 
not  want  to  look  at  every  page — there  they  are  entirely 
blank.  Is  it  customary  to  put  in  those  items?  A.  This 
total  is  the  total  of  the  checks  issued.  It  is  not  merchan¬ 
dise  or  wages. 

Q.  In  other  words,  there  are  two  columns  there,  in  which 
you  might  put  some  details,  but  you  do  not  do  so,  and  just 
list  the  amounts  of  the  checks,  with  the  total  over  at  the 
right?  A.  Yes. 

Mr.  Williams.  I  think  that  is  all. 

621  Stipulation 

Filed  Jun  12  1939  Charles  E.  Stewart,  Clerk 

In  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 

Equity  No.  57808 

Andrew  Panagopoulos,  et  al.,  Plaintiffs, 

Vs. 

George  L.  Goodacre,  et  al.,  Defendants. 

The  parties  hereto  by  their  respective  attorneys,  hereby 
stipulate  that  the  record  on  appeal  shall  include  all  of  the 
cross  examination  of  the  plaintiff,  Andrew  Panagopoulos, 
(one  of  the  appellees),  the  same  having  been  inadvertently 
omitted  by  the  defendant  (appellant)  in  his  original  desig¬ 
nation  of  record  heretofore  filed  herein. 

P.  H.  MARSHALL 
B 

W.  CAMERON  BURTON 
GEORGE  FRANCIS  WILLIAMS 
BION  B.  LIBBY 
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622  Bafts  Ex  # 1 
Deed  of  Trust  Chattels 

Law  Reporter  Blank  No.  7 
All  rights  reserved 

THIS  INDENTURE 

Made  this  Thirteenth  dav  of  March  A.  D.  1924,  by  and  be- 
tween  Andrew  Panagopoulos,  Tame  Arthur  and  James 
Speros  of  the  City  of  Washington,  District  of  Columbia, 
parties  of  the  first  part  and  John  Holmes  and  Eugene 
McLachlen  trustees,  of  the  City  of  Washington,  District  of 
Columbia,  parties  of  the  second  part: 

WHEREAS,  Andrew  Panagopoulos,  Tame  Arthur  & 
James  Speros  are  justly  indebted  unto  George  L.  Good- 
acre  in  the  full  sum  of  Ten  Thousand  ($10,000)  Dollars  of 
lawful  money  of  the  United  States,  being  deferred  pur¬ 
chase  money  for  which  amount  they  have  executed  and 
passed  their  thirteen  (13)  promissory  notes  of  even  date 
herewith,  payable  to  the  order  of  George  L.  Goodacre  at 
the  Standard  National  Bank,  Washington,  D.  C.,  and  bear¬ 
ing  interest  at  the  rate  of  six  per  cent  per  annum;  said 
interest  payable  at  maturity  of  each  note.  Notes  num¬ 
bered  one  (1)  to  eleven  (11),  both  inclusive,  being  for  the 
sum  of  $400.00  each,  payable  on  or  before  one  to  eleven 
months,  after  date,  note  numbered  twelve  (12)  for  $600.00, 
being  payable  on  or  before  twelve  months  after  date,  and 
note  numbered  thirteen,  being  payable  on  or  before  two 
years  after  date. 

The  said  note  for  $5,000  is  given,  with  the  express  under¬ 
standing  that  it  is  to  operate  as  a  guarantee  that  the  par¬ 
ties  of  the  first  part  will  remain  in  the  premises,  Nos.  930- 
932  9th  Street,  N.  W.,  being  southwest  corner  of  9th  and 
New  York  Avenue,  N.  W.,  Washington  D.  C-,  for  a  period 
of  two  years  from  the  date  of  said  note,  there  being  no 
lease  on  said  premises  only  monthly  agreement;  the 

623  aforesaid  guarantee  is  to  operate  in  lieu  of  no  lease. 
In  the  event  that  the  said  parties  are  dispossessed, 

through  any  reason  of  sale  of  said  premises,  or  any  legal 
cause,  the  aforesaid  note  for  $5,000.00  will  be  cancelled, 
marked  paid  and  surrendered  to  the  parties,  and  this  is 
being  on  George  L.  Goodacre,  his  trustees,  his  heirs,  execu¬ 
tors,  administrators  and  assigns 


472  GEO.  L.  GOODACRE  VS.  ANDREW  PANAGOPOULOS,  ET  AL. 

AND  WHEREAS,  the  parties  of  the  first  part  desire  to 
secure  the  prompt  payment  of  said  debt,  and  interest  there¬ 
on,  when  and  as  the  same  shall  become  due  and  payable, 
and  all  costs  and  expenses  incurred  in  respect  thereto,  in¬ 
cluding  reasonable  counsel  fees  incurred  or  paid  by  the 
said  parties  of  the  second  part  or  substituted  trustee,  or 
by  any  person  hereby  secured,  on  account  of  any  litigation 
at  law  or  in  equity  which  may  arise  in  respect  to  this  trust 
or  the  property  hereinafter  mentioned,  and  of  all  moneys 
which  may  be  advanced  as  provided  herein,  with  interest 
on  all  such  costs  and  advances  from  the  date  thereof. 

NOW,  THEREFORE,  THIS  INDENTURE  WITNESS¬ 
ETH,  that  said  parties  of  the  first  part,  in  consideration  of 
the  premises,  and  of  one  dollar,  lawful  money  of  the  United 
States  of  America,  to  them  in  hand  paid  by  said  parties  of 
the  second  part,  the  receipt  of  which  is  hereby  acknowl¬ 
edged,  have  granted,  sold,  and  delivered,  and  do  by  these 
presents  grant,  sell,  and  deliver  unto  the  said  parties  of 
the  second  part,  or  the  survivor  of  them,  all  and  singular 
the  goods,  chattels  and  personal  property  named,  men¬ 
tioned,  and  described  as  follows,  the  same  being  now  in 
and  upon  the  premises  known  as  No.  930-932  9th  North¬ 
west,  in  Washington,  1).  C.  District  cf  Columbia,  being  the 

Southwest  Corner  of  9th  and  New  York  Avenue,  N. 
624  W.,  in  the  said  City  of  Washington,  D.  C.,  to  wit: 

Two  (2)  large  plate  mirrors;  one  (1)  large  cigar 
case,  one  (1)  cash  register;  (1)  one  desk  chair;  one  (1) 
small  iron  safe;  twenty-six  (26)  arm  lunch  chairs;  one  (1) 
marble  silver  and  sugar  stand;  one  (1)  large  enamel  water 
cooler;  one  (1)  marble  lunch' counter;  two  (2)  large  plate 
glass  cases;  one  (1)  milk  cabinet;  one  (1)  battery  three 
coffee  urn;  one  (1)  large  McCray  Ice  Box;  six  (6)  elec¬ 
tric  fans;  seven  (7)  obelite  dining  tables;  twenty-six  (26) 
bentwood  chairs;  three  (3)  nickle  plated  coat  hangers;  one 
large  3  sections  McCray  Ice  Box;  one  (1)  linoleum  cover¬ 
ing  ladies  dining  room;  plage  glass  mirrors;  covering 
ladies  dining  room;  one  (1)  large  enamel  butter  cutter; 
one  (1)  nickle  plated  milk  urn;  silverware,  china-ware  and 
cooking  utensils,  one  (1)  large  garland  range;  one  (1) 
short  order  stove;  one  (1)  garland  broiler;  one  (1)  steam 
table;  one  (1)  dishwashing  machine;  one  (1)  grease  trap; 
pots  and  pans;  garbage  pans,  and  any  and  all  equipment, 
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together  with  all  stock  provisions,  cigars  and  cigarettes, 
now  contained  in  the  lunch  room  located  at  930-932  9th 
Street  Northwest,  being  the  Southwest  Corner  of  9th  and 
New  York  Avenue,  N.  W.,  Washington,  D.  C. 

TO  HAVE  AND  TO  HOLD  the  said  goods  and  chattels 
and  personal  property  unto  and  to  the  use  of  the  said 
parties  of  the  second  part,  or  the  survivor  of  them,  their 
or  his  executors,  administrators,  and  assigns,  in  and  upon 
the  trust  and  for  the  uses  following: 

IN  TRUST,  to  suffer  and  permit  the  said  parties  of  the 
first  part  to  retain  possession  of  and  use  the  said  goods 
and  chattels  and  personal  property  until  the  same  shall 
and  mav  be  required  as  hereinafter  provided. 

625  AND  UPON  THIS  FURTHER  TRUST,  upon  de¬ 
fault  being  made  in  the  payment  of  said  notes,  or 
either  of  them,  or  of  any  interest  thereon,  when  due,  or 
any  proper  cost,  charge,  or  expense  in  and  about  the  same, 
then  and  at  any  time  thereafter,  to  take  immediate  posses¬ 
sion  of  said  goods  and  chattels  and  personal  property, 
wheresoever  the  same  may  be  found,  and  to  sell  the  same  at 
public  auction,  upon  such  terms  and  after  such  public  notice 
as  the  said  parties  of  the  second  part,  or  the  survivor  of 
them,  in  the  execution  of  this  trust,  shall  deem  advanta¬ 
geous  and  proper;  and  of  the  proceeds  of  sale  or  sales, 
FIRST,  to  pay  all  proper  costs,  charges,  and  expenses  in¬ 
cluding  a  commission  of  5  per  cent  on  the  amount  of  said 
sale  to  said  Trustees  for  services;  SECOND,  to  pay  what¬ 
ever  may  then  remain  unpaid  of  said  notes,  whether  the 
same  be  due  or  not ;  and  LAST,  to  pay  the  surplus,  if  any, 
to  whomsoever  shall  be  lawfully  entitled  to  the  same. 

AND  UPON  THIS  FURTHER  TRUST,  at  any  time 
hereafter,  whether  said  notes  shall  be  due  or  not,  upon  the 
security  hereby  given  being  in  anywise  endangered  in  the 
opinion  of  said  parties  of  the  second  part,  or  the  survivor 
of  them,  by  the  removal  of  said  goods  and  chattels  and 
personal  property,  or  any  of  them,  without  the  written 
consent  of  the  said  parties  of  the  second  part,  or  the  sur¬ 
vivor  of  them,  or  by  the  non-payment  of  the  rent  of  the 
premises  where  said  goods  and  chattels  may  be  placed,, 
stored,  or  deposited,  or  by  the  rendering  of  a  judgment  or 
decree  for  the  payment  of  money  against  said  parties  of 
the  first  part,  or  if  said  parties  of  the  first  part  shall  not 
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keep  the  same  insured  in  some  good  and  reliable  company 

against  loss  by  fire  to  the  extent  of  Ten  Thousand - 

Dollars,  and  assign  the  same  to  the  use  of  said  parties  of 
the  second  part,  or  the  survivor  of  them,  for  the 

626  more  effectual  securing  of  the  payment  of  said  in¬ 
debtedness;  or  if  the  same  shall  become  endangered 

in  any  other  manner,  in  the  opinion  of  the  said  parties  of 
the  second  part,  or  the  survivor  of  them,  then,  and  there¬ 
after,  upon  the  written  order  of  the  holder  or  holders  of 
said  notes  or  of  either  of  them,  to  take  possession  of  said 
goods  and  chattels  and  personal  property  and  sell  the 
same,  and  dispose  of  the  proceeds  thereof  in  the  manner 
hereinbefore  provided,  as  though  default  had  been  made 
in  the  pavment  of  said  notes. 

IN  WITNESS  WHEREOF,  said  parties  of  the  first 
part  have  hereunto  set  their  hands  and  affixed  their  seals 
on  the  dav  first  hereinbefore  written. 

ANDREW  PANAGOPOULOS  (Seal) 
TAME  ARTHUR  (Seal) 

JAMES  SPEROS  (Seal) 

JOHN  F.  A.  BECKER 

District  of  Columbia,  to  ivit: 

'  I,  John  F.  A.  Becker  a  Notarv  Public  in  and  for  the  Dis¬ 
trict  of  Columbia,  DO  HEREBY  CERTIFY  that  Andrew 
Panagopoulos,  Tame  Arthur  and  James  Speros  parties  to 
a  certain  Deed,  bearing  date  on  the  13th  day  of  March  A.  D. 
1924,  and  hereto  annexed,  personally  appeared  before  me 
in  said  District  the  said  Andrew  Panagopoulos,  Tame  Ar¬ 
thur  and  James  Speros  being  personaly  well  known  to  me 
as  the  persons  who  executed  the  said  Deed,  and  acknowl¬ 
edged  the  same  to  be  their  act  and  deed. 

GIVEN  under  my  hand  and  seal  this  13th  dav  of  March 
A.  D.  1924. 

JOHN  F.  A.  BECKER 
(Notarial  Seal)  Notary  Public,  D.  C. 

627  (Endorsed) 

Received  for  Record  on  the  28  day  of  March  A.  D.  1924  at 
2-32  o’clock  P.  M.,  and  recorded  in  Liber  No.  5200  at  folio 
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73,  one  of  the  Land  Records  for  the  District  of  Columbia, 
and  examined  bv 

ARTHUR  G.  FROE 
Recorder. 


628  Def  ex  2 

Audit  of  Receipts  and  Disbursements  Account  Book 
Ninth  and  New  York  Avenue  Lunch 
Washington,  D.  C. 

October  18,  1932  to  December  8,  1933 

and 

December  9, 1933  to  May  20,  1936 

Edward  C.  Duvall,  Accountant 
Washington,  D.  C. 

629  Edward  C.  Duvall 

Accountant 
Washington,  D.  C. 

August  24, 1937 

Messrs.  Williams  and  Libby 
901  Evans  Building 
Washington,  D.  C. 

Gentlemen : 

I  have  audited  the  Receipts  and  Disbursements  Account 
Book  of  the  Ninth  and  New  York  Avenue  Lunch  located  at 
9th  and  New  York  Ave.,  N.  W.,  Washington,  D.  C.,  for  the 
periods  of  October  18,  1932  to  December  8,  1933,  both  dates 
included,  and  December  9,  1933  to  May  20,  1936,  both  dates 
included,  and  herewith  submit  statement  in  schedule  form, 
the  titles  of  which  are  as  follows: 

Schedule  1.  Receipts 
Schedule  2.  Disbursements 
Schedule  3.'  Profit  and  Loss 

In  compiling  the  above  schedules  for  this  statement,  I 
have  disregarded  all  daily  and  monthly  extensions  and 
totals  as  entered  in  the  Receipts  and  Disbursements  Ac¬ 
count  Book  by  the  Bookkeeper.  All  daily  and  monthly  col¬ 
umns  have  been  readded  and  the  totals  verified,  which  totals 
have  been  used  with  the  same  procedure  and  by  the  same 
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method  as  was  employed  by  the  Bookkeeper  of  said  Ac¬ 
count  Book  in  determining  the  results  as  shown  in  the  Profit 
and  Loss  Schedule  of  this  statement. 

I  respectfully  submit  this  statement  and  the  results 
shown  thereon  as  being  correct  to  the  best  of  my  knowledge 
and  belief. 


ECD  :JS 


Yours  verv  truly, 

EDWARD  C.  DUVALL 
Accountant 


Ninth  and  Nov  York  Avenue  Lunca 
RECEIPTS 
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Schedule  1 


October  18. 

RECEIPTS 

1932  to  May  20. 

1936 

Oct.  18-31 

9  1932 

Monthly  Totals 
of 

Dally  Receipts 

$  2,545.83 

Total 

Cash 

Reoelnts 

November 

• 

5,577.12 

$  14,148.57 

December 

«v 

_ 6^>gS.i.6g 

January 

1933 

$  6,057.99 

February 

« 

5,635.70 

March 

it 

6,774.34 

April 

it 

7,365.84 

May 

•• 

7,049.66 

June 

it 

6,500.37 

July 

it 

6,706.68 

August 

it 

6,577.84 

September 

w 

6,431.68 

October 

It 

5,968.79 

✓ 

November 

n 

5,606.35 

Deo.  1-8 

it 

_ 

72.142.86 

Deo.  9-31 , 

1933 

|  3,261.64 

i  86.291.43 

January 

1934 

4,410.77 

February 

It 

3,965.88 

Mar  oh 

m 

5,052.39 

April 

it 

5,697.71 

May 

•t 

5,913.53 

June 

w 

9,598.04 

July 

it 

5,397.84 

August 

n 

5,404.70 

September 

it 

5,610.90 

October 

it 

5,741.96 

November 

it 

5,174.66 

• 

*  66,472.66 

Deocmber 

m 

5.242.64 

January 

1935 

*  5,211.12 

February 

•t 

4,463.36 

March 

it 

5,026.95 

April 

it 

4,987.14 

March 

5,174.63 

June 

it 

5,229.75 

July 

it 

5,393.37 

August 

m 

5,531.52 

September 

m 

4,998.03 

October 

it 

5,314.57 

November 

it 

5,106.89 

December 

* 

4.886.58 

61,323.91 

January 

1936 

|  4,692.22 

February 

It 

5,000.99 

Mar  oh 

It 

5,811.54 

April 

It 

5,863.03 

25.107.93 

May  1-20 

It 

_ 3*7*0*15 

1152.904 .50 
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Sundries 
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Total  Hot  1  2  5  4  5 


Operating 

Expanse 

Merchandise 

Wages 

Laundry 

Broken  ■ 
Dishes 

Napkins 
end  Bags 

Oot.  18-31, 

1932 

8  2,093.41 

8  1,222.25 

8  372.53 

8 

7.80 

8 

8 

Hovaabar 

• 

4,765.67 

2,896.52 

957.21 

25.75 

3.23 

9.30 

December 

m 

5.007.84 

3.094,49 

943.26 

31.03 

22.96 

811. 806,93 

8-  7,315.36 

$  2.273.00 

1 

64.58 

E 

5.23 

£ 

32.26 

January 

1959 

8  5,091.45 

8  3,068.59 

8  998.75 

8 

29.15 

8 

6.35 

8 

28.46 

February 

• 

4,616.01 

2,710.8B 

935.98 

26.86 

11.46 

26.03 

Mar  oh 

• 

5,453.93 

3,464.76 

904.11 

32.95 

10.64 

33.43 

April 

9 

5,754.32 

4,094.61 

863.25 

31.70 

28.41 

33.40 

Hay 

9 

5,981.10 

4,057.35 

975.01 

36.35 

16.88 

33.09 

June 

9 

5,619.80 

3,724.60 

1,010.95 

27.20 

9.15 

13.88 

J«iy  . 

9 

5,786.27 

3,963.26 

998.86 

30.95 

10.70 

16.96 

August 

9 

5,880.43 

3,984.31 

952.45 

29.60 

18.46 

68.51 

Sapt  unbar 

9 

3,773.28 

3,915.70 

995.55 

24.15 

21.45 

18.17 

Oetobar 

9 

6,072.99 

3,674.04 

1,066.30 

20.10 

7.87 

19.55 

Hovambsr 

9 

3,090.79 

3,200.75 

987.86 

24.10 

15.36 

8.55 

Dae.  1-8 

1.047.32 

716.23 

243.23 

6.80 

7.87 

4.04 

>,  ?S»139»$» 

8.j0A377t38 

1.20^1  y 

L 

319.90 

E 

-..iMtqo 

E 

_ 30*.  <?7 

8  73.976.61 

2  47.790.54 

8  13.203.30 

i, 

384.48 

L 

170.05 

336.33 

Dao.  9-31 

1999 

8  3,462.29 

8  1,993.48 

8  720.86 

8 

13.73 

8 

16.31 

8 

6.40 

January 

1994 

4,419.84 

2,529.54 

1,051.33 

28.50 

20.24 

4.44 

February 

9 

4,604.93 

2,326.57 

936.48 

20.20 

25.53 

2.96 

March 

9 

5,249.78 

2,987.19 

974.05 

25.70 

62.92 

7.43 

Ajrll 

9 

5,030.29 

5,123.54 

1,096.84 

30.20 

32.36 

4.70 

May 

5,599.88 

3,792.27 

990.69 

34.92 

25.77 

27.11 

Juna 

9 

5,625.53 

3,836.92 

979.79 

31.44 

22.00 

9.35 

July 

9 

S.9B6.10 

3,449.36 

1,105.83 

32.77 

34.49 

8.53 

August 

9 

4,974.40 

3,220.32 

1,043.24 

29.4& 

16.91 

6.70 

Saptambar 

9 

5,349.91 

3,748.48 

1,015.28 

35.54 

22.16 

8.71 

October 

9 

3,499.10 

3,495.68 

1,162.25 

40.43 

22.02 

13.39 

Howambar 

9 

5,121.50 

3,277.25 

1,118.21 

23.96 

9.78 

11.91 

Daoanbor 

9 

_ 5*303.88 

3.359.02 

1.092.57 

30.96 

15.29 

8  55^719,49 

8  13.287.42 

L 

377.82 

2_ 

325.78 

L 

111.63 

January 

1995 

8  5,791.50 

8  3,429.99 

8  1,036.70 

8 

34.68 

8 

18  .28 

8 

39.36 

February 

19 

4,353.17 

2.814.33 

8B4.90 

33.37 

14.51 

2.63 

March 

• 

5,203.73 

3,180.62 

1,001.69 

28.66 

29.20 

10.55 

Air  11 

• 

4,923.99 

2,830.27 

1,105.06 

31.24 

23.67 

27.61 

May 

9 

5,378.88 

3,455.64 

1,025.65 

37.87 

29.41 

14.05 

Juna 

9 

3,232.04 

3,548.52 

958.88 

23.77 

16.47 

22.28 

July 

9 

5,746.83 

3,465.94 

1,117.86 

31.23 

16.64 

8.96 

August 

9 

5,879.80 

3,724.59 

1,036.50 

26.87 

20.93 

18.31 

Saptambar 

9 

5,329.90 

3,542.92 

1,044.55 

26.30 

25.81 

23.73 

Oetobar 

9 

5,380.88 

3,549.66 

1,260.00 

30.52 

28.77 

25.41 

Hobambar 

9 

5,499.86 

3,690.51 

975.78 

18.85 

14.25 

28.93 

Decmabar 

• 

5.165.69 

3.190.29 

1.172.41 

27.51 

17,83 

17.91 

8.  AygSigz 

8_12.619.98 

E 

552.87 

E 

249.77 

E 

239.73 

January 

1996 

8  3,091.87 

8  3,009.34 

8  837.37 

8 

25.88 

8 

9.63 

8 

19.87 

February 

9 

4,806.77 

3,357.18 

615.51 

21.80 

15.81 

30.00 

March 

9 

5,397.64 

3,669.30 

951.00 

26.15 

17.21 

21.26 

April 

9 

5,446.32 

3,807.57 

829.50 

24.23 

13.15 

29.24 

May  1-20 

9 

,  3.7?8iiW 

_ 

_ ??7,39 

_ 12*22 

_ &*& 

. 

8  34.481.08 

8  16.009.02 

8  4.150.88 

JL 

117.84 

L 

87*01 

i. 

117 ,38 

8154.480.45 

8  97.543.82 

8  30.058.28 

JL 

848.53 

L. 

662.36 

£ 

468.74 
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Sawdust 


4.00 


i. 

♦ 
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1. 
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L 

L 


10.95 

10.00 

19.50 
10.00 
10.00 
11.00 
19.70 

14.50 

15.50 
9.90 

19.00 

9.50 
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7.50 

15.00 

14.00 

17.85 

19.40 

17.50 
14.00 
14.00 

14.50 
15.00 
19.00 

19.50 
14.00 


17.80 

17.10 

14.00 

14.00 

15.50 
14.00 
15.90 
15.00 
12.00 

11.50 
7.50 
7.50 


6.00 

7.00 

7.50 

6.00 

4.50 
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Baar  Miscellaneous  Dlsbursemonts 

Tax  By  Check 


Ron 

Operating 

Expanse 


5.00 

18.94 


4.00  t  29.94 


5.10 

8.80 

41.50 

7.40 

28.45 

11.00 

10.24 

9.54 

29.15 

91.94 

1.99 


29.54 
99.00 

171.54 

56.70 

110.90 
71.00 

358.19 

498.91 
79.07 

27.55 
26.94 


162.80  6  1.442.94 


3.75 

7.00 

18.50 


51.00  8  29.25 

976.45  8  1.650.06 


13.75 

38.95 

32.21 

106.45 

43.65 

18.00 

12.25 

.50 

393.00 


682.08 


182.65  8  178.47 


i. 

8 


L 


8 

f  67.18 

8 

628.65 

8  265.00 

107.91 

836.73 

82.00 

175,55 

839.46 

117  .25 

£_ 

»  350.64 

£ 

2.304.84 

8  464.25 

8 

8  161.44 

8 

833.36 

8  45.00 

107.70 

871.13 

97. 76 

80.25 

1,041.34 

165.00 

274.50 

579.24 

193.00 

37.80 

93.30 

765.87 

151.26 

31.61 

134.38 

772.82 

159.44 

14.41 

96.70 

78J.93 

161.20 

17.22 

143.40 

724.58 

04.85 

18.90 

156.43 

729.08 

120.15 

12.37 

131.79 

808.07 

70.00 

19.88 

156.29 

747.00 

82.20 

50.65 

30.08 

_  15,00 

| _ 

f  1.586,8? 

L 

8.604.42 

8  1.344.79 

152,19 

8_  1.937.47 

1 

10.989.26 

8  1.809.04 

8 

8  77.90 

8 

706.27 

8  82.20 

17.46 

128.89 

700.54 

81.20 

16.13 

140.20 

1,215.88 

100.20 

230.13 

1,009.78 

106.20 

18.82 

65.20 

744.03 

106.20 

.70 

121.85 

716.34 

133.70 

SS-t.U 


L 
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71.20 
99.51 
75.70 
96.91 

141.45 

64.20 
115.99 


746.03 

747.57 

659.24 

650.88 
626.99 

698.89 
639.70 


.1^429.111 

85.68 

53.58 

45.12 

92.00 

32.00 

28.00 

32.00 

63.49 
32.00 
28.00 

41.50 
66.80 


8 

8  1,141.67 
757.68 

810.67 
855.64 
767.18 

.  616.32 
1,038.81 
905.20 
658.72 

644.67 
839.29 
804.79 


1_ 

8 
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47.83 

60.25 

96.45 

82.30 

35.50 


59.11 


L 
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322.33 


2.289.61 
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958.08 
783.16 
816.40 
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8  4.721.56 
8  24.348.28 


1.105.19 
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Ninth  and  Nev  York  Avenue  Lunch 

PROFIT  AND  LOSS 

W9 

Net  Operating 

Receipts 

Expense 

Net 

Net 

From  Schedule  1 

F*om  Schedule  8 

Profit 

Loss 

Oot*  18*31, 

193£ 

I  8,540*83 

#  8,033.41 

6 

018*48 

6 

November 

ft 

5,577.18 

4,760*67 

611*40 

Da  o  ember 

« 

6. 085. 68 

0*007*64 

1*017.78 

*  X4.i48.8T 

$  11.606.98 

I 

8.341*60 

E 

January 

1933 

#  6,007*99 

$  0,091*40 

6 

966*64 

6 

February  . 

* 

3,630*70 

4,616*01 

1,019*69 

March 

n 

6,774*34 

5,403*93 

1,380*41 

April 

N 

7,560*84 

0,754*38 

1,611*08 

May 

it 

7,049*66 

0,981*10 

1,068*06 

June 

n 

6,000*37 

5,619*80 

680*07 

July 

«t 

6,706.68 

6,786.87 

980*41 

August 

« 

6,077*84 

0,880*43 

697*41 

Sept  caber 

6,431*68 

5,770.88 

606*40 

Ootober 

it 

0,968.79 

6,078*99 

104.80 

November 

it 

0,606*30 

0,090*79 

010.06 

Deo*  1-8 

it 

1.447.68 

1*047.38 

_ 480*30 

8  78.148*86 

♦  68.169.69 

t  10.077.87 

E 

—Iftbi IS 

•  8B‘W-«S 

i  78.976.61 

>  18.419.08 

L 

104*80 

Deo*  9-31 

1933 

6  3,861*64 

#  3,468*87 

6 

6 

800.60 

January 

1934 

4,410*77 

4,419*84 

9*07 

February 

« 

3,960*88 

4,604*50 

638.67 

March 

ft 

0,058*39 

0,849*70 

197.86 

Ajar  il 

* 

5,697*71 

0,030*89  . 

677.48 

May 

it 

0,913*03 

0,599*88 

313,65 

June 

tt 

0,098*04 

0,680*53 

27*49 

July 

» 

0,397*84 

0,386.10 

11*74 

August 

it 

0,404*70 

4,974*40 

430*30 

September 

0,610*90 

5,049*91 

60.99 

• 

Ootober 

if 

0,741*96 

0,493*10 

848*86 

November 

ft 

0,174*66 

0,181*60 

03.16 

December 

i« 

6.848*64 

8.808.88 

40.36 

t  66.478*66 

$  65.719.40 

I 

E 

January 

1933 

t  0,211*18 

I  0,791*50 

6 

6 

580.88 

February 

« 

4,463*36 

4,003*17 

89.81 

Mar  oh 

m 

0,026*90 

0,800.73 

178.78 

April 

it 

4,987*14 

4,980*99 

61.13 

May 

« 

0,174*63 

0,378*68 

804.20 

June 

« 

5,889*70 

0,808*04 

88*89 

July 

n 

0,393*37 

0,746*63 

303*46 

August 

ft 

0,031*58 

0,679*80 

346.88 

September 

«t 

4,998.03 

0,389.90 

551.87 

October 

it 

5,314*07 

0,000*88 

836*31 

November 

0,106*89 

0,499.06 

398*67 

Deoember 

it 

4.886*08 

5.160.69 

879*11 

*  61.384.91 

$  64.879.97 

i 

_ £LiA5 

E 

3.017*81 

January 

1936 

*  4,698*88 

#  0,091*87 

* 

• 

399*65 

February 

it 

0,000*99 

4,806.77 

194*88 

March 

it 

5,811*04 

5,397*64 

413*90 

April 

5,863*03 

5.446*08 

416*51 

May  1-BO 

ti 

3*740*15 

l  ~1/  L  r  •  1  ^  T  ■ 

^  £  *A«  jy-  « 

1.67 

8  85.107*93 

L 

1.026*50 

E 

399.85 

$158.904.60 

6154.480*40 

L 

2.914*13 

4.490*06 

% 

I 
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. 
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633  Plaintiffs  Exhibits  “ A ”  <&  “B”. 

Filed  with  Auditor  June  3,  1937.  A.  L.  S. 

District  Court  of  the  United  States  for  the 
District  of  Columbia 

Holding  an  Equity  Court. 

Equity  No.  57,808 

Andrew  Panagopoulos,  et  al.,  Plaintiffs, 

vs. 

George  L.  Goodacre,  et  al.,  Defendants. 

Statement  for  Auditor 

On  May  19,  1936,  Mr.  Justice  Jennings  Bailey  signed  a 
decree  enjoining  the  defendants,  George  L.  Goodacre,  Carl 
W.  Dilli  and  Marian  C.  Williams,  from  operating  the  Coun¬ 
ter  Lunch  at  945  9th  Street,  N.  W.,  Washington,  D.  C.,  and 
referred  the  cause  to  the  Auditor  for  the  purpose  of  deter¬ 
mining  the  damages,  if  any,  suffered  by  the  plaintiffs  by 
reason  of  the  violation  by  the  defendant,  George  L.  Good- 
acre,  of  the  covenant  entered  into  by  him  and  Sarah  Good- 
acre,  his  wife,  not  to  open  up  or  cause  to  be  opened  up  or 
enter  into  a  lunch  room  or  restaurant  business  within  a 
radius  of  three  squares  or  blocks  from  the  business  at  9th 
and  New  York  Avenue,  N.  W.,  sold  by  said  George  L.  Good- 
acre  to  the  plaintiffs,  either  as  an  individual,  firm  or  corpo¬ 
ration,  directly  or  indirectly,  except  the  business  owned  by 
the  said  George  L.  Goodacre  at  933  Ninth  Street,  N.  W. 

The  plaintiffs  expect  to  prove  that  they  have  been  dam¬ 
aged  in  the  total  sum  of  $43,269.77,  consisting  of  a  loss  of 
$28,269.77  in  profits  for  the  period  from  December  9,  1933, 
to  May  20,  1936,  the  time  during  which  the  said  Counter 
Lunch  was  operating  and  doing  business,  and  the  sum  of 
$15,000,  representing  the  loss  of  capital  investment  result¬ 
ing  from  the  opening  and  operation  of  the  Counter  Lunch. 

The  Ninth  and  New  York  Avenue  Lunch  was  purchased  in 
1924  from  the  defendant  George  L.  Goodacre  for  the  sum  of 
$25,000,  but  during  the  year  1932  a  fire  occurred  at  said 
restaurant  which  destroyed  all  the  books  and  records 

634  of  the  plaintiffs  so  that  they  have  only  a  record  of 
their  profits  or  loss  from  October  18,  1932,  when  new 
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records  were  begun.  Attached  hereto  and  forming  part 
hereof  is  Exhibit  A  which  shows  sales,  merchandise  and 
operating  expenses,  net  profits  and  amounts  paid  on  furni¬ 
ture  and  fixtures  for  the  period  from  October  18,  1932,  to 
December  9,  1933.  The  monthly  profits  of  the  business 
over  that  period  is  established  by  dividing  the  total  net 
profit  for  the  period  by  the  number  of  months,  thus  estab¬ 
lishing  an  average  monthly  profit  for  comparison  with  the 
second  period  of  operation.  During  the  first  period  of  op¬ 
eration,  as  shown  on  “Exhibit  A,”  the  Counter  Lunch  was 
not  in  operation. 

Attached  hereto  and  forming  part  hereof  is  “Exhibit  B” 
which  shows  sales,  merchandise  and  operating  expenses,  net 
profit  or  net  loss,  and  paid  on  furniture  and  fixtures  for 
the  period,  from  December  9, 1933,  the  date  when  the  Coun¬ 
ter  Lunch  opened,  until  May  20,  1936,  the  date  when  the 
same  was  closed. 

The  sum  representing  the  loss  of  profit  is  computed  by 
multiplying  the  average  monthly  profit  realized  for  the  pe¬ 
riod  from  October  18,  1932,  to  December  9,  1933,  by  the 
number  of  months  of  operation  of  the  Counter  Lunch  occur¬ 
ring  during  the  period  from  December  9,  1933,  until  May 
20,  1936.  To  this  sum,  representing  the  amount  of  profit 
which  the  plaintiffs  would  have  realized  if  the  Counter 
Lunch  had  not  been  in  existence,  is  added  the  amount  of 
loss  which  was  actually  sustained  by  the  plaintiffs  during 
this  period,  thus  establishing  the  total  loss  of  profits  result¬ 
ing  from  the  operation  of  the  Counter  Lunch. 

The  amounts  appearing  in  the  column  “Paid  on  Furni¬ 
ture  and  Fixtures”  on  both  Exhibits  A  and  B  represent 
capital  expenditures  and  are  not  properly  a  part  of  operat¬ 
ing  expenses.  The  items  which  these  payments  represent 
will  be  developed  in  full  at  the  hearing. 

The  amount  of  loss  of  capital  investment  will  be  estab¬ 
lished  by  showing  that,  prior  to  December  9, 1933,  the 
635  9th  and  New  York  Avenue  Lunch  was  of  the  fair  and 
reasonable  value  as  a  going  concern  of  $23,000,  that, 
by  reason  of  the  reduction  in  prices  made  by  the  defendants 
when  the  Counter  Lunch  was  opened  over  those  previously 
charged  by  the  9th  and  New  York  Avenue  Lunch  which 
caused  the  latter  restaurant  to  likewise  make  a  reduction 
in  prices  which  it  was  not  able  to  reinstate  after  the  closing 
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of  the  Counter  Lunch,  the  9th  and  New  York  Avenue  Lunch 
is  only  the  fair  and  reasonable  value,  as  a  going  concern, 
of  the  sum  of  $8,000. 

Respectfully  submitted : 

W.  CAMERON  BURTON 
P.  H.  MARSHALL 
GEORGE  C.  VOURNAS 
Attorneys  for  Plaintiffs. 
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6/397.99 
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81.X 
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100.30 

Iffdi 

6^052,38 

5^236,06 

063,12 

185.66 

100.20 

April 

6,697,71 

5,134.58 

106.30 

Hr 

5,913,53 

6,573.06 

341.47 

135.70 

Jana 

5,898,04 

8,598.97 

8.07 

96.20 

Jalr 

5,387,84 

5,311.78 

116.20 

5,404,70 

8^97.48 

167.29 

101.2) 

itpUabar 

'  5,610.71 

5,532.38 

78.43 

66.30 

Ootdbar 

6,741.96 

5,478,29 

263.66 

53.43 

itwrtir 

5,174.58 

5,333.63 

48.05 

36.X 

Saoeafcer 

5,082,84 

6,199.64 

118,80 

61,20 

Jeanary  1935 

5,211,12 

5,751.09 

638.97 

36.X 

r«tewr 

4^63,45 

4,506,71 

42.26 

123.95 

0,036,95 

5,378.51 

151.56 

64.32 

April 

4,986,64 

4^78,79 

107,85 

49,30 

May 

4,984,45 

5JS69.23 

374,78 

110,20 

Jtaa 

5,229,75 

“•““•ZE 

80.96 

306,39 

56,30 

July 

5JKL34 

5,699.73 

.318,70 

Aqfuat 

8*531*42 

5,873,73 

342,30 

368,00 

SapUObar 

4,998,03 

6,243,82 

345.79 

115.20 

October 

5,314,57 

5,465*74 

131.17 

49.X 

BrnaOti.r 

4^53,88 

5,396,09 

443.20 

144.99 

TTanealTiar 

4,838.68 

5,147.02 

310.44 

120.39 

Jaznsry  1906 

4,692.23 

6,178.95 

486.73 

187.X 

Tebraaiy 

5,000.99 

4,904,74 

96.25 

258.83 

March 

5,811*54 

5,289,89 

4SCL.es 

raw8c4o 

141.X 

April 

May  3*30 

3^740.15 

5,536.15 

337.88 

180.  X 
151.19 

pytyir>,ap 

2,546.95 

rr 

3,544X9 

v«*f.  /j 


Averse*  Wth2y  profit,  from  Exhibit  A  $886,53 

.  x  ag  2/5  mom. 
$36,063,98 

l«t  lo#«  ihon  above  ftgBhH  /f>*.  »f 

total  low  fn.  profit*  ...............  %eatsxo.v7 
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FRUITS  IN  SEASON 


Sliced  Peaches 


Sliced  Pineapple 
California  Figs 
Stewed  Prunes 

Apple  Sauce _ 

Sliced  Pears _ 

Baked  Apple 


10c 

10c 


Sliced  Bananas 


.10c 


»  Tomato  Juice _ _ 10c 

10c  ^Orange  Juice _ _ 10c 

Sliced  Orange  _ 10c 

Half  Grapefruit  . _ 

Fruit  with  Cereal _ _ 20c 

Fruit  Salad  .... _ 


_ 10c 

10c 
10c 
10c 


Half  Cantaloupe . ...15c 


CEREALS 


-V 


Corn  Flakes  with  Milk _ 10c  Grape  Nuts  with  Milk  ... 

Post  Bran  with  Milk _ 10c  Puffed  Wheat  with  Milk 

Puffed  Rice  with  Milk  _.10c  All  Bran  with  Milk 

Shredded  Wheat  with  Milk  10c  Cereals,  Half  and.  Half _ 

Cereals  with  Pure  Cream  20c 

OATMEAL  WITH  HALF  AND  HALF,  15c;  WITH  CREAM.. 


10c 

10c 

10c 

15c 


20c 


EGGS  AND  OMELETTES 


Bacon  and  Eggs,  Toast . 30c  Va.  Ham  and  Eggs,  Toast 

Two  Fried  Eggs  and  Toast  Sfte^Two  Scrambled  Eggs . 

Two  Poached  Eggs  on  Toast  . 20^  .  Two  Boiled  Eggs . . 

Plain  Omelette . . 20c  Ham  Omelette - - - - 

Cheese  Omelette . . . . 30c  Taylor's  Ham  and  Eggs . 

Tomato  Omelette  . . 30c  Bacon  Omellette  . 

COUNTRY  SAUSAGE  AND  TWO  EGGS . y . 

Zf- 

HOT  CAKES  AND  SAUSAGE  __ 

HOT  CAKES  WITH  SYRUP  AND  BUTTER . 

Hot  Cakes  and  Bacon . Hot  Cakes  and  IIam..JLL... 

HOT  CAKES  WITH  COUNTRY  SAUSAGE . ...^.Q  ... 


Q ^ 

-Me 

..Mc>v 


...30p 

...36c^ 

...3ft 


. 30c 


Me 


VEGETABLES 


Green  Peas .. 
Stewed  Corn 


10c 

10c 


Home  Fried  Potatoes .  10c 

Sweet  Potatoes  . 10c 

Stewed  Tomatoes  . „...10c 

Shoe  String  Potatoes  . . 10c 


String  Beans  . . 

Spinach 

Mashed  Potatoes  . . 

Sauerkraut  .  _ 

Fronrh  Fried  Potatoes  .... 
Baked  Be;- ns 


BEVERAGES 


v. 


10c 

10c 

10c 

l(k 

10c 

.10c 


Coffee  _  .... 
Buttermilk 


5c 

5c 


Hot  Chocolate  _ .10c 


Tea  . . .  6c 

Teed  Tea  or  Coffee _ /Q...  6c 

Postum _ 5c 


LARGE  GLASS  OF  BEER - ................... — . . 5c 
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ROASTS  ^ 

Roast  Beef  with  2  Vegetables . - . . „...35c 

Roast  Fresh  Ham,  Va.  Ilam,  Pork  or  Veal  and  1  V  egetable.«*?J7. .Jm 

STEAKS  AND  CHOI’S  TO  ORDER  ^  7~ 

Sirloin  Steak  with  Shoe  String  Potatoes . R._-We- 

.T-Bone  Steak  with  Home  Fried  Potatoes  . . 60c 

Steak  with  French  Fried  Potatos  - . - ^ . 

Broiled  Veal  Chops  wilhU  Vu,*»t5fcs  .../:.****. . -...40c 

Broiled  Lamb  Chops  with  0  VegeUblon . . 40c 

Broiled  Pork  Chops  with  2  Voggtoihloit . c ?. ?+T‘...r. . 35c 

Broiled  Pork  Tenderloin  and  Potatoes  . .  . : . '10c 

Broiled  Veal  Cutlet  and  Potatoes . 40c 

Hamburger  Steak  and  Potatoes . 30c 


SALADS 

Chicken  Salad  with  Sliced  Tomatoes,  Hard  Boiled  Egg . 

Cold  Ham  and  Potato  Salad . . 

Egg  Salad  with  Sliced  Tomatoes  .... 

Hard  Boiled  Egg  and  Potato  Salad  . 

Sliced  Liverwurst  with  Potato  Salad  . 

Hearts  of  Lettuce . .  . 

Sliced  Tomatoes  ... . Sliced  Cucumbers  . — 

C**..  /O  SANDWICHES 

Itohrand  Egg . . /■£..*&  Combination  on  Toast 


Iianrand  Egg . — /v.....*fp 

Swietzer  Cheese  . 10c 

Hard  Boiled  Egg .  10c 

Broiled  Va.  Ham  . 15c 

Toasted  Cheese  . —  10c 

Sardine  ............... ...... ...... .. .....«...10c 


Baked  Va.  Ham . . . 15c  Sliced  Chi 

Fresh  Ham _ 15c  Small  Clul 

Roast  Beef  . ££.....*6c  Large  Clu 

Sausage  10c  Hamburge 

Western  Sandwich  . 16c  Liverwurs 

Milwaukee  Special — Ham  and  Cheese  on  Rye 

Bacon,  Lettuce  and  Tomato  on  Toast  _ _ 

Hot  Roast  Beef  with  Mashed  I*otatoes . . 

Roast  Fresh  Ham  and  Potatoes  . . . 


American  Cheese _ 

Fgg  Salad  . . 

Taylor’s  Ham _ 

Salmon  . . 

Sardine  and  Lettuce 

Chicken  Salad  . ...J 

Sliced  Chicken . JsE 

Small  Club _ s3l 

Large  Club  . . . Ji. 

Hamburger  _ 

Liverwurst _ , _ 


_ 10c 

_ 10c 

_ 10c 

_ 10c 

_ _ 10c 


20c 


_ 10c 

— 10c 
_ 16c 


lSc 


tMil  W*mM**#**»* 


Hot  Chicken  and  Potatoes 


Rice  Pudding - 

Pies,  Per  Cut - 

Raisin  Cake - 

Pie  a  la  Mode - 


DESSERTS 

_ 10c  Bread  Pudding _ 

_ 10c  Plain  Pound  Cake 

. . 10c  Chocolate  Eclair  _ 

_ 15c  Ice  Cream _ _ 
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BEER  ON  DRAUGHT. 


...10c 


BOTTLED  BEER 


Royal  Pilsen  _ 

Hcuriclis  ............ ......< 

American _ 

Gunther  ... 

Bottle  Ale 

Schlitz  . 

Budweiser  « 


. . . . . 


_ 10c 

10c 

•  A  vv 

...10c 
..10c 

m.*16C 

—..16c 


16c 


WINES 


Sherry  . 

Port _ 

Muscatelle 

Tokay  . 

Sauterae  .... 
Burgundy  .. 

Claret _ 

Rhine  . . 


>•••< 


'••••••••••••••••••• ••#••• 


......20c 

_ 50c 

. 50c 

. 20c 

. 1  r* 

. 16c 

. 15c 
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Sliced  Peaches _ 

FRUITS  IN  SEASON 

10c  Sliced  Bananas 

422 

10c 

Sliced  Pineapple _ 

_  — .  .  lOp  Tomato  Juice 

_ 10c 

California  Figs _ 

10c  Orange  Juice 

10c 

Stewed  Prunes 

10c  Sliced  Orange 

10c 

Apple  Sauce 

10c  Half  Grapefruit 

16c 

Sliced  Pears 

.  _  10c  Fruit  with  Cereal 

2 ftc 

Baked  Apple . 

-10c  Fruit  Salad  — . . 

16c 

Hr  If  Cantaloupe - 16c 


CEREALS 


.10c  Grape  Nuts  with  Milk - 10c 

-10c  Puffed  Wheat  with  Milk - 10c 

.10c  All  Bran  with  Milk _ 10c 

.10c  Cereals,  Half  and  Half - 15c 


Corn  Flakes  with  Milk. 

Post  Bran  with  Milk _ 

Puffed  Rice  with  Milk . — 

Shredded  Wheat  with  Milk. 

Cereals  with  Pure  Cream  20c 
OATMEAL  WITH  HALF  AND  HALF,  16c;  WITH  CREAM. — .20c 


EGGS  AND  OMELETTES 


Bacon  and  Eggs,  Toast _ 80c 

Two  Fried  Eggs  and  Toast_20c 
Two  Poached  Eggs  on  Toast  J20c 

Plain  Omelette _ 20c 

Cheese  Omelette _ 30c 

Tomato  Omelette  . . 30c 

COUNTRY  SAUSAGE  AND  TWO 


Va.  Ham  and  Eggs,  Toast..  . 36c 
Two  Scrambled  Eggs 
Two  Boiled  Eggs  — 

Ham  Omelette - 

Taylor’s  Ham  and  Eggs 
Bacon  Omelette 


......20c 

...20c 
80c 
_ 36c 

.....36c 


EGGS.. 


.80c 


HOT  CAKES  AND  SAUSAGE 


I 


HOT  CAKES  WITH  SYRUP  AND  BUTTER . .. . 16c 

Hot  Cakes  and  Bacon . -...80c  Hot  Cakes  and  Ham . 36c 

HOT  CAKES  WITH  COUNTRY  SAUSAGE . . . 30c 


VEGETABLES 


Green  Peas 

. 10c 

String  Beans  _ 

_ 10c 

Stewed  Com 

_ 10c 

Spinach . „  .  ... 

_ _ 10c 

Home  Fried  Potatoes 

_ ..10c 

Mashed  Potatoes . . . 

...i.-.IOc 

Sweef  potatoes 

10c 

Sauerkraut  . . 

. 10c 

Stewed  Tomatoes  . 

1 0c 

French  Fried  Potatoes  .... 

. 10c 

Shoe  String  Potatoes 

_ 10c 

Baked  Beans  . 

. 10c 

BEVERAGES 


P/iffno  Be  Tpji  Be 

Buttermilk  _  6c  Iced  Tea  or  Coffee  ZZZZlOc 

Hot  Chocolate  . - . 10c  Postum  =■. - - -  6c 

LARGE  GLASS  OF  BEER . 10c 
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ROASTS 

Roast  Fresh  Ham,  Va.  Ham,  Pork  or  Veal  and  1  Vegetable _ 86c 

STEAKS  AND  CHOPS  TO  ORDER 

Sirloin  Steak  with  Shoe’ String  Potatoes _ 60*, 

T-Bone  Steak  with  Home  Fried  Potatoes  . .  60c 

Small  Steak  with  French  Fried  Potatoes  _ 85c 

Broiled  Veal  Chops,  Fried  Potatoes _ _ 40c 

Broiled  Lamb  Chops,  Potatoes _ 40c 

Broiled  Pork  Chops,  Potatoes . . . . 85c 

Broiled  Pork  Tenderloin  and  Potatoes _ — . . . . 40c 

Broiled  Veal  Cutlet  and  Potatoes. . . . . ,.~....40c 

Hamburger  Steak  and  Potatoes _ _ .. _ _ _ „...80c 


SALADS 

Chicken  Salad  with  Sliced  Tomatoes,  Hard  Boiled  Egg _ 50c 

Cold  Ham  and  Potato  Salad . . . . - . .80c 

Egg  Salad  with  Sliced  Tomatoes _ 25c 

Hard  Boiled  Egg  and  Potato  Salad _ -25c 

Sliced  Liverwurst  with  Potato  Salad _ .26c 

Hearts  of  Lettuce _ 15c 

Sliced  Tomatoes _ 15c  Sliced  Cucumbers _ 10c 


SANDWICHES 


Egg _ 10c  Combination  on  Toast 

Ham  and  Egg _ 15c  American  Cheese _ 

Swietzer  Cheese - 10c  Egg  Salad . . 

Hard  Boiled  Egg - 10c  Taylor's  Ham _ 

Broiled  Va.  Ham _ 15c  Salmon  . . 

Toasted  Cheese - 10c  Sardine  and  Lettuce _ 

Sardine - 10c  Chicken  Salad ..... 

Baked  Va.  Ham - 15c  Sliced  Chicken _ 

Fresh  Ham _ 15c  Smail  Club _ 

Roast  Beef  _ _ 20c  Large  Club _ 

Sausage  . . . 10c  Hamburger - 

Western  Sandwich  . . 15c  Liverwurst . — 

Milwaukee  Special — Ham  and  Cheese  on  Rye - 

Bacon,  Lttuce  and  Tomato  on  Toast . - . . . 

Hot  Roast  Beef  with  Mashed  Potatoes . . 

Roast  Fresh  Ham  and  Potatoes . . 

Hot  Chicken  and  Potatoes _ _ 


_ 20c 

_ 10c 

_ 10c 

_ 10c 

_ 10c 

_ LlOc 

..........25c 

_ 25c 

_ 85c 

_ 50c 

- 10c 

1T_15c 

_ 20c 

_ .20c 

. . .20c 


Rice  Pudding  . 

Pies.  Per  Cut . . 

Raisin  Cake  . 

Pie  a  la  Mode  . 


DESSERTS 

.  10c  Bread  Pudding  _ 

.  10c  Plain  Pound  Cake 
.  10c  Chocolate  Eclair  .. 
15c  Ice  Cream _ 
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BEER  ON  DRAUGHT _ 10c 


Old  German . 

Heurichs  ..... - 

American . — 

Gunther - 

Bottle  Ale  - 

Schlits  - 

Budweber - 


BOTTLED  BEER 

. 10c 

- 10c 

- 10c 

- 10c 

- 16c 

- 16c 


WINES 

Sherry - 16c 

Port - 16c 

Muscatelle _ . _ _ 16c 

Tokay _ _ - . . 16c 

Sauterne  . . . . - _ _ 15c 

Burgundy . . — - - - - 16c 

Rhine - 16c 

Claret - 16c 
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647  Plf  Exh  I. 

Before  Judge  Bailey 

Washington,  D.  C., 

March  10, 1924. 

Mr.  Charles  J.  White, 

627  Colorado  Building, 

Washington,  D.  C. 

Dear  Sir: 

Relative  to  sale  of  my  business  known  and  operated  as 
Goodacre's  Lunch,  and  located  at  9th  and  New  York  Ave¬ 
nue,  X.  W.  1  agree  to  sell  same  on  the  following  price, 
terms  and  conditions: 

Price:  Twenty  Five  Thousand  ($25,000.) 

Terms:  $15,000  in  cash  at  the  time  of  transfer,  and  the 
balance  of  $10,000  to  be  paid  in  twelve  months;  eleven  (11) 
notes  of  $400.  each,  and  the  twelfth  note  of  $600.00,  and  the 
thirteenth  note  two  years  after  date  for  $5,000.00.  All  of 
said  notes  to  bear  interest  at  the  rate  of  six  per  cent  per 
annum,  and  the  payment  of  said  notes  to  be  secured  by  chat¬ 
tel  trust  on  said  business  and  chattels,  &c. 

There  being  no  lease,  onlv  a  monthlv  agreement  on  said 
premises,  the  last  and  thirteenth  note  of  $5,000.00  is  to  op¬ 
erate  as  a  guarantee  that  the  landlord  will  not  disposes* 
them  before  the  expiration  of  two  years  from  date  of  trans¬ 
fer,  and  should  the  landlord  dispossess  tin*  purchasers,  the 
seller  agrees  to  mark  cancelled,  paid  and  surrender  said 
note  of  $5,000.00. 

It  is  understood  and  agreed  that  the  business  is  to  be 
turned  over  free  and  clear  of  any  and  all  debts,  and  ad¬ 
justments  as  to  electric  light,  gas  bills,  &e.,  are  to  be  made 
and  computed  as  of  the  date  of  settlement. 

It.  is  specifically  understood  and  agreed  by  the  seller  that 
the  agreement  is  to  bo  signed  between  the  landlord  and 
themselves,  and  that  the  rent  is  to  be  $400.00  for  the  first 
twelve  months,  with  the  understanding  that  at  the  expira¬ 
tion  of  twelve  months  the  rent  will  advance  to  $500.00  for 
the  following  twelve  months.  This  is  not  a  guarantee  given 
by  the  seller,  but  an  arrangement  which  has  been  discussed 
and  agreed  upon  between  the  seller  and  the  landlord. 
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The  seller  further  agrees  not  to  open  up  or  cause  to  be 
opened  up,  or  enter  into  the  lunch  room  business  within  a 
radius  of  three  squares  or  blocks  from  the  business  which 
he  is  now  agreeing  to  sell,  excepting  the  business  that  he 
now  owns  at  921  9th  Street,  Northwest. 

Very  truly  yours, 

GEORGE  L  GOODACRE 

64S  The  foregoing  terms  and  conditions  for  the  pur¬ 
chase  of  the  Goodacre’s  Lunch  Room,  9th  and  New 
York  Avenue,  N.  W.,  Washington,  D.  C.,  are  approved  and 
accepted,  this  11th  day  of  March,  1924. 

ANDREW  PANAGOPOULOS 
TAME  ARTHUR 
JAMES  SPEROS 

649  Plf  Ex  2 

Before  Judge  Bailey 

Bill  of  Sale 

Received  of  Andrew  Panagopoulos,  Tame  Arthur  and 
Janies  Speros  Twenty-five  Thousand  Dollars  ($25,000)., 
$15,000.00  in  cash,  and  balance  of  $10,000  in  chattel  trust 
notes  in  full  payment  for  the  following  goods  and  chattels 
located  in  premises  No.  930-932  9th  Street  Northwest 
Washington,  D.  C.  being  S.  W.  Corner  9th  and  N.  Y.  Ave., 
N.  W.,  (Here  insert  list  of  the  property  in  detail.)  Two 
(2)  large  plate  mirrors;  one  (1)  large  cigar  case;  one  (1) 
cash  register;  one  (1)  desk  chair;  one  (1)  small  iron  safe; 
twenty  six  (26)  arm  lunch  chairs;  one  (1)  marble  silver 
and  sugar  stand;  one  (1)  large  enamel  water  cooler;  one 
(1)  marble  lunch  counter;  two  (2)  large  plate  glass  cases; 
one  (1)  milk  cabinet;  one  (1)  battery  three  coffee  urn; 
one  (1)  large  McCray  Ice  Box;  six  (6)  electric  fans;  seven 
(7)  obelite  dining  tables;  twenty-six  (26)  bentwood  chairs; 
three  (3)  nickle  plated  coat  hangers;  one  large  3  sections 
McCray  Ice  Box;  one  (1)  linoleum  covering  ladies  dining 
room;  plate  glass  mirrors;  covering  ladies  dining  room; 
one  (1)  large  enamel  butter  cutter;  one  (1)  nickZe  plated 
milk  urn;  silverware,  china-ware  and  cooking  utensils;  one 
(1)  large  garland  range;  1  (1)  short  order  stove;  one  (1) 
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garland  broiler;  one  (1)  steam  table;  one  (1)  dishwashing 
machine;  one  (1)  grease  trap;  pots  and  pans;  garbage  pans, 
and  any  and  all  equipment,  together  with  all  stock,  provi¬ 
sions,  cigars  cigarettes,  and  any  and  all  food  stuff  in  pan- 
tries,  ice  boxes,  store  rooms,  &c.,  together  with  cooked 
foods  in  or  on  the  premises  being  the  stock  in  full,  in  fact 
the  business  is  to  be  turned  over  as  a  running  lunch  room, 
located  at  930-932  9th  Street,  Northwest,  being  the  South¬ 
west  Corner  of  9th  and  New  York  Ave.,  N.  W.,  Washing¬ 
ton,  D.  C.,  and  known  as  Goodacre ’s. 
except  the  business  which  he  now  owns  and  operates  at  921 
9th  Street,  Northwest,  in  the  name  of  the  W.  B.  &  A.  Buffet 
Lunch,  and  he  George  L.  Goodacre  further  agrees  that  at 
no  time  will  he  use  his  name  “Goodacre”  on  the  building 
during  his  ownership. 

Attached  to  and  made  a  part  of  Bill  of  Sale,  dated  March 
13,  1924. 

GEORGE  L.  GOODACRE 
A.  P.  SARAH  GOODACRE— 
J.  S. 

T.  A. 

650  It  is  understood  and  agreed  as  a  further  condition  of 
this  bill  of  sale  that  the  purchasers  are  permitted 
to  use  the  name  that  now  appears  on  said  business  “Good- 
acre”  for  a  period  of  one  week  from  the  date  of  transfer. 

It  is  further  specifically  understood,  agreed  and  guaran¬ 
teed  by  the  seller  that  he  will  not  open  up  or  cause  to  be 
opened  up  or  enter  into  the  lunch  room  or  restaurant  busi¬ 
ness  within  a  radius  of  three  squares  or  blocks  from  the 
business  he  is  now  selling,  either  as  an  individual,  firm  or 
corporation,  directly  or  indirectly  said  goods  and  chattels, 
I  hereby  certify,  it  being  one  of  the  express  conditions  upon 
which  this  sale  is  made,  belong  absolutely  to  me;  that  there 
are  no  prior  liens  against  them,  and  that  I  have  a  right  to 
sell  and  give  possession  of  the  same  and  will  be  delivered 
to  said  Andrew  Panagopoulos,  Tame  Arthur  and  James 
Speros  when  they  send  for  same 

Signed  and  Sealed  this  13th  day  of  March  1924. 
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In  the  presence  of 
JOHN  F.  A.  BECKER 


GEORGE  L.  GOODACRE  (SEAL) 
SARAH  GOODACRE—  (SEAL) 

Received  the  goods  and  chattels  mentioned  in  the  fore¬ 
going  Bill  of  Sale. 


District  of  Columbia,  To  Wit  : 

I,  John  F.  A.  Becker  a  Notary  Public  in  and  for  the  said 
District  of  Columbia,  do  hereby  certify  that  George  L. 
Goodacre  and  Sarah  E.  Goodnre,  his  wife  parties  to  a  cer¬ 
tain  Bill  of  Sale  bearing  date  on  the  13th  day  of  March 
A.  D.  1924,  and  hereto  annexed,  personally  appeared  be¬ 
fore  me  in  said  District  the  said  George  L.  Goodacre  and 
Sarah  E.  Goodacre,  his  wife  being  personally  well  known 
to  me  as  the  persons  who  executed  the  said  Bill  of 

651  Sale  and  acknowledged  the  same  to  be  their  act  and 
deed. 

Given  under  niv  hand  and  official  seal  this  Thirteenth  day 
of  March  A.  D.  1924. 

JOHN  F.  A.  BECKER 

(SEAL)  Notary  Public ,  D.  C. 

652  Plf  Ex  3 

Before  Judge  Bailey 

Lease 

This  Lease,  Made  this  Seventeenth  day  of  April,  1935,  by 
and  between  Geo.  W.  Linkins  Co.,  a  District  of  Columbia 
corporation,  hereinafter  called  Lessor,  as  party  of  the  first 
part  and  Andrew  Panagopoulos  hereinafter  called  Lessee, 
as  party  of  the  second  part  ; 

Witnesseth,  That  the  Lessor  does  hereby  demise  and  lease 
to  the  Lessee,  and  the  Lessee  does  hereby  take  and  let  from 
the  Lessor,  for  use  only  as  lunch  room  and  restaurant  the 
premises  known  as  930  and  932  Ninth  Street,  Northwest, 
Washington,  District  of  Columbia,  for  the  term  of  Three 
years  from  the  First  day  of  May,  1935,  inclusive,  to  the 
First  day  of  May,  1938,  exclusive,  at  the  rate  of  Three  Hun- 
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dred  and  fifty  ($350.00)  Dollars  per  month  for  the  first 
year;  Three  Hundred  and  seventy-five  ($375.00)  Dollars 
per  month  for  the  second  year  and  Four  Hundred  ($400.00) 
Dollars  per  month  for  the  balance  of  the  term  of  this  lease, 
in  lawful  money  of  the  United  States,  which  rental  Lessee 

covenants  and  agrees  to  pay,  without  demand,  to . 

the  Lessor,  at  his  office  in  Washington,  D.  C.,  in  monthly  in¬ 
stalments,  in  advance . on  the  first  day  of 

each  month  of  the  term,  save  and  except  such  proportionate 
part  thereof  as  shall  occur  during  such  time  as  said  prem¬ 
ises  shall  be  untenantable  by  reason  of  fire,  act  of  God  or 
public  enemies. 

The  Lessor  or  any  owner  of  the  said  premises  shall  have 
the  right  to  terminate  this  lease  at  any  time  upon  the  ser¬ 
vice  upon  the  Lessee  of  a  sixty  day  written  notice,  said 
notice  to  be  served  personally  or  by  registered  mail,  and  if 
said  notice  is  served  during  the  first  six  months  of  the  term 
shall  pay  Lessee  upon  vacating  the  sum  of  Six  Hundred 
($600.00)  Dollars;  if  during  the  second  six  months  the  sum 
of  Five  Hundred  ($500.00)  Dollars ;  if  during  the  third  six 
months  the  sum  of  Four  Hundred  ($400.00)  Dollars;  if  dur¬ 
ing  the  fourth  six  months  the  sum  of  Three  Hundred 
($300.00)  Dollars,  and  if  during  the  fifth  six  months,  the 
sum  of  Two  Hundred  ($200.)  Dollars,  and  Lessee  agrees 
to  vacate  as  above  if  said  notice  is  served. 

Lessee  agrees  to  make,  at  his  own  cost,  expense  and  risk, 
any  and  all  repairs,  alterations  and  changes  in  said  prem¬ 
ises,  particularly  any  required  by  the  Municipal  authorities 
of  the  District  of  Columbia,  but  must  first  submit  to  Lessor 
plans  of  any  structural  changes  and  obtain  approval  there¬ 
of  before  starting  work.  Lessee  agrees  to  restore  premises 
to  their  present  condition  at  the  end  of  the  tenancy  should 
Lessor  require  it,  otherwise  any  repairs,  alterations, 
changes  and  fixtures  and  appliances  installed  shall  be  left 
by  Lessee  and  become  the  property  of  the  Lessor  or  owner. 

And  if  the  Lessee  shall  become  insolvent  or  if  proceed¬ 
ings  in  bankruptcy  shall  be  instituted  by  or  against  Lessee 
or  if  Lessee  shall  compound  his  debts  or  assign  over  his 
estate  or  effects  for  the  payment  thereof,  or  if  any  execu¬ 
tion  or  attachment  shall  issue  against  Lessee  or  any  of  his 
effects  whatsoever,  whereupon  the  demised  premises  shall 
be  taken  or  attempted  to  be  taken,  or  if  a  receiver  shall  be 
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appointed  of  Lessee’s  property,  or  if  this  lease  shall,  by  op¬ 
eration  of  law,  or  otherwise,  from  any  cause  whatsoever, 
devolve  upon  or  pass  to  any  person  or  corporation  other 
than  the  Lessee  and  persons  and  corporations  to  whom, 
with  the  consent  of  the  Lessor,  his  heirs  and  assigns,  en¬ 
dorsed  thereon,  the  same  may  be  assigned  by  the  Lessee, 
then,  in  each  of  such  cases,  it  shall  and  may  be  law- 
653  ful  for  the  Lessor,  his  heirs  or  assigns,  at  his  or 
their  election,  into  and  upon  the  said  demised  prem¬ 
ises  or  property,  or  any  part  thereof,  in  the  name  of  the 
whole,  to  enter,  and  the  same  to  have,  hold,  possess  and  en¬ 
joy  as  of  Lessor’s  former  estate,  discharged  from  this  lease 
and  the  demise  intended  to  be  hereby  made  as  aforesaid, 
anything  herein  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding. 

Lessor  agrees  to  sign  any  applications,  permits  or  other 
papers  necessary  for  the  granting  to  Lessee  of  license  to 
sell  and  dispense  liquor  in  said  premises  and  Lessee  agrees 
that  the  sale  and  dispensing  of  such  liquors  shall  be  done  in 
strict  conformity  to  law  and  regulations  of  the  proper  au¬ 
thorities. 

Lessee  agrees  to  pay  all  costs  and  a  reasonable  fee  to  Les¬ 
sor’s  attorney  in  connection  with  any  litigation  involving 
this  lease  in  which  Lessor  is  successful. 

GEO.  W.  LINTONS  CO 
By  G.  R.  LINKINS 

Pres 

ANDREW  PANAGOPOULOS 

The  Lessee  covenants  and  agrees  to  pay  all  gas,  electric 
light,  telephone  and  water  rent  bills  chargeable  against  said 
premises  during  the  term  hereof,  and  not  to  use  said  prem¬ 
ises  or  any  part  thereof  for  any  unlawful  or  dangerous 
purpose  or  for  any  other  purpose  than  above  agreed. 

The  Lessee  covenants  and  agrees  to  keep  said  premises 
clean  and  in  as  good  sanitary  condition  and  order  as  when 
received;  to  allow  no  accumulation  of  trash  or  dirt  to  re¬ 
main  in  or  about  the  same,  and,  at  the  end  of  the  term  to 
restore  the  same  to  the  Lessor  in  as  good  order  as  when 
received,  ordinary  wear  and  tear,  damage  by  fire  and  other 
elements  excepted. 
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The  Lessee  covenants  and  agrees  that  upon  failure  to  pay 
the  said  rent  as  aforesaid,  or  upon  breach  of  any  of  the 
agreements  and  covenants  herein  contained,  this  lease  shall 
cease  and  determine,  at  the  option  of  the  Lessor,  who  may 
re-enter  or  proceed  to  recover  possession  of  said  premises 
by  legal  process  or  otherwise,  and  the  Lessee  hereby  waives 
all  rights  to  a  thirty  day  notice  or  any  other  notice  to  quit. 

It  is  further  covenanted  and  agreed  that  this  lease  shall 
bind  the  heirs,  executors  and  administrators  of  the  parties 
hereto,  and  the  assigns  of  the  Lessor,  but  it  shall  not  be 
transferred  or  assigned,  nor  shall  said  premises  be  sub-let, 
in  whole  or  in  part,  either  in  bankruptcy  or  otherwise,  nor 
shall  possession  of  the  said  premises,  or  any  part  thereof, 
be  transferred  in  any  manner,  voluntary  or  otherwise  by 
the  Lessee,  without  the  written  consent  of  the  Lessor  first 
had.  The  waiver  of  the  breach  of  any  covenant  or  agree¬ 
ment  herein  contained  shall  not  affect  the  validity  of  the 
covenant  or  agreement,  or  of  this  lease. 

GEO.  W.  LINKINS  CO. 

By  G.  R.  LINKINS  (SEAL) 

ANDREW  PANAGOPOULOS  (SEAL) 

Witness  the  hands  and  seals  of  the  parties. 

CATHERINE  J.  KENNY 
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COUNTffi  LUNCH 
WEDNSS DAY'S  MENU; 
<•  Clem  Chowder "Wi  th  B 


Vegetable  Sou£^ 


—  ~reaa  ;ji  Butter—— — —10/ 
/ith  Crackers - - - 10/ 


►j:u 


LUNCH  SPECIAL : 

Salmon  loaf  With  Creamed 


Egg  Sauce, 
Hot  Corn  Muffina- 


- 20/ 


«**•*<»«  *********************************** 

Liver  &  Cniona,  Maehed  Potatoes— — - 25/ 


Braiaed  Short  Biha  Of  Beef  With  Creamed  Corn 


&  Boiled  'Bot*  to— — — — — 25/ 
German  Pot  Roaat  Of  Beef  With  Mashed 

Potatoes  &  Spina  oh——— — —25/ 
Boa  at  Prime  Rib  Of  New  York  Beef  With  Choice 
Of  2  Vegetables— — ——30/ 
Grilled  Brm  Steak  With  Tried  Apples - 25/ 


2  Bone  3 teak  ,71th  French  Tried  Potatoes— 40/ 


Breaded  Veal  Cutlet  With  Hashed  Potatoes— 30/ 

Baked  Ham  \.ith  2  Vegetables-— — — .80/ 
lot  Roact  Beef  sandwioh  With  Masked 
Potatoes 
Grilled  Steak  Sandwich 


Gravy——— 
1th  Hot  Pepper 
Bdiah»— »■ 


■—15/ 


jb56imeo‘  gbid  auea— : 

Deviled  Crrh,  Potato  Salad,  Rye  Bread— 
>ld  3am  k  Potato  selad 


Cold  3am  k  Pc 
Grilled  fork 


—15/ 
- 25/ 


Chops,  Long  Branch  Potatoes, 
Apple  3auoe(  Hot  Bolls— —35/ 
Small  Steak,  French  Tried  Potatoes,  ■ 

Bread  &  Butter—  -  ...—35/ 
mrrer  Steak  WlthHPrled  Potatoes— .—26/ 


ett  e  With  Home  Tried  Potatoes.— 25/ 
Chipped  Beef  Omelette— — —26/ 
ed  BMns  With  Frankfurters-— -—£5/ 
Taylor's  Bam  with  2  3sra— — 25/ 
Die  Hate  With  dhoioe  Of  Ifliree 

.w...M...jssaftWtaSsu.srig— 


* 

* 

a 

e 

t 

t 


WITH 

TBEROH  TBIHD  POTATOES , 
flHDICX  OT  TBUIT  JXLLO  OB 
BIC2  PUDDING , 

HOT  BISCUITS  &  BUTTER - 30/ 

»****«••*•*•*•*******•*#***»»* *«*»*«*»*»*** 


_ Macaroni  Au-  Gratia— 

^eis—  -10/  Spinaoh— 

Baked  Beans— — 10/  Boiled  Potato- 
Creamed  Corn— 10/  Lima  Berne— 


'Ss  Bioe  Pudding*— - 

elTo- — 10/  Watermelon' 


- 10/ 

•“———10/ 

- -10/ 

.....  .10/ 


Cantaloupe— —10/ 
Ioe  Cream  >6/  *-10/ 
Stewed  Prunes— 10/ 
Heme  Uadh  Doughnuts 


“10/ 
—10/ 

Pies,  Per  Cut— ——10/ 
Layer  Cake-— —  ——40/ 
Siloed  Pineapple— **10f 
8  Tor——-- — — —05/. 
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{s 


X-  50 


COUNTER  LUNCH 
^ ^TUESDAY '  S  MENU 


Split  Pea  Soup  wi  th  Cracker  a - 10* 

Vegetable  Soup  with  Breaa  and  Butter — ■  —— .10* 


LUNCH  SPECIAL 

8tuffed  Bell  Pepper, 

Mashed  Potatoes 

Hot  Com  Muffins, 

Butter 

20* 

German  Pot  Roast  of  Beef,  Mashed  Potatoes 


and  Summer  Squash-—  ■ — — - - 25* 

1  Breaded  Pork  Chop  with  2  Vegetables—  .—35# 
Ham  and  Cabbage - - — - - 25* 

MR.  OILPEN'S  GRILLED  STEAK  8AKDWICH 

WITH  HCT  PEPPER  RELISH _ 15* 


Hot  Roact  3eef  Sandwich,  Hashed  Potatoes 

and  gravy- - -  ,  ,  .  - - 15* 

Assorted  Cold  Plate*— . — . . 35* 

Deviled  Crab,  Potato  Salad,  Rye  Bread 

and  Butter-— - —35* 

Cold  Ham  end  Potato  Salad— - 25* 

grilled  Pork  Chops,  Long  Branch  Potatoes, 

Apple  Sauce  and  Hot  Rolls — - - 35* 

plain  Omelette  with  Home  Tried  Potatoes— —35* 
Small  Steak,  Trench  Fried  Potatoes, 

Bread  and  Butter - - — - —..—35* 

Cheese  ox  Chipped  Beef  Omelette - ——35* 

Tried  Taylor* s  Ham  with  3  Eggs  ■■  30* 

Boston  Baked  Beans  with  Frankfurters - — —35* 

Hamburg  Steak  and  Tried  Potatoes———— 35* 


8DPP21  SPECIAL 
&>ars  Ribs  &  Sauer  Xraut 
Boiled  Potato 
Big  Corn  Muffins  and 
Butter  ' 

30* 

SERVED  ALL  DAT  LONG 


Baked  Beans- 
Cabbage-— 
Sauer  grau 
8uaaer  Squash 


VEGETABLES 

- 10*  green 

.10* 


Lettuce  and  Egg 
Llverwurs 
Toasted  Ghee 
Toast  Sam- 


Sweet  Potatoes- 
Butter  Beets- 
lnaol 


.10* 

.10* 

•10* 

-IQ* 


Ham- 


Bread  Puddin 


- 10* 

Tomato  A  Lettuce— 10* 
Bacon  or  Ham  A  Egg— 10* 
Jfrflr. — ~—r7=rJ9± 

Ala  Mode - 15* 
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656  Defendant  ex  11 

Value  of  Furniture,  Fixtures  &  Equipment,  etc.,  sold  by- 
George  L.  Goodacre  to  Andrew  Panagopoulos,  Tame 
Arthur  &  James  Speros,  in  sale  of  9th  &  New  York  Avenue 


Lunch,  March  10, 1924: 

Two  (2)  large  plate  mirrors  $200.00 

One  (1)  large  cigar  case  90.00 

One  (1)  Cash  Register  250.00 

One  (1)  Desk  Chair  15.00 

One  (1)  Small  iron  safe  50.00 

26  Arm  Lunch  Chairs  @  $35.00  each  910.00 

One  (1)  marble  silver  and  sugar  stand  150.00 

One  (1)  large  enamel  water  cooler  100.00 

One  (1)  marble  lunch  counter  350.00 

Two  (2)  large  plate  glass  cases  100.00 

One  (1)  milk  cabinet  75.00 

One  battery  three  coffee  urns  150.00 

One  (1)  large  McCray  Ice  Box  100.00 

Six  (6)  Electric  fans  300.00 

Seven  (7)  obelite  dining  tables  @  $35.00  ea  245.00 

26  Bentwood  chairs  @  $3.00  ea  78.00 

Three  (3)  nickel  plated  coat  hangers  45.00 

One  (1)  large  3  sections  McCray  Ice  Box  200.00 

One  (1)  Linoleum  covering  ladies  dining  room  90.00 

Plate  Glass  Mirrors.  100.00 

Butter  Cutter  20.00 

One  (1)  Nickel  plated  milk  tray  2.00 

Silverware,  chinawear  and  cooking  utensils  250.00 

One  (1)  large  Garland  Range  200.00 

One  (1)  short  order  stove  20.00 

One  (1)  Garland  Broiler  75.00 

One  (1)  Steam  Table  160.00 

One  (1)  Dishwashing  Machine  300.00 

One  (1)  Grease  Trap  65.00 

Pots,  Pans,  garbage  cans,  and  any  and  all  equip¬ 
ment,  together  with  all  stock,  provisions, 
cigars  and  cigarettes.  300.00 


$5,050.00 
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657  No.  278  Chattel  Trust 
Liber  5200 

Folio  73 

Recorded  3/28/24  2 :32  PM. 

Andrew  Panagopoui.os.  kt  al 
to 

Holmes  &  McLachlen,  Tbs. 

This  indenture  made  this  13th  dav  of  March  1924,  bv  and 
between  Andrew  Panagopoulos,  Tame  Arthur  and  James 
Speros  of  the  City  of  Washington,  District  of  Columbia, 
parties  of  the  first  part  and  John  Holmes  and  Eugene  Mc¬ 
Lachlen,  Trustees,  of  the  City  of  Washington,  District  of 
Columbia,  parties  of  the  second  part : 

Whereas,  Andrew  Panagopoulos,  Tame  Arthur  and 
James  Speros  are  justly  indebted  unto  George  L.  Goodacre 
in  the  full  sum  of  Ten  Thousand  Dollars,  ($10,000.00)  law¬ 
ful  money  of  the  United  States  being  deferred  purchase 
money  for  which  amount  they  have  executed  and  passed 
their  thirteen  (13)  promissory  notes  of  even  date  herewith 
payable  to  the  order  of  George  L.  Goodacre  at  the  Stand¬ 
ard  National  Bank,  Washington,  D.  C.,  bearing  interest  at 
the  rate  of  six  per  cent  (6%)  per  annum;  said  interest  pay¬ 
able  at  maturity  of  each  note.  Notes  numbered  one  to 
eleven  both  inclusive  for  the  sum  of  Four  Hundred  Dollars 
($400.00)  each  payable  on  or  before  one  to  eleven  months 
after  date;  note  numbered  twelve  for  Six  Hundred  Dollars 
($600.00)  being  payable  on  or  before  twelve  months  after 
date;  Note  numbered  thirteen  being  payable  on  or  before 
two  years  after  date. 

The  said  note  for  Five  Thousand  Dollars  ($5,000.00)  is 
given  with  the  express  understanding  that  it  is  to  operate 
as  a  guaranty  that  the  parties  of  the  first  part  will  remain 
in  the  premises  Nos.  930-932  9th  St.,  N.  W.,  being  the  South¬ 
west  corner  of  Ninth  and  N.  Y.  Ave.  N.  W.,  for  a  period  of 
two  years  from  the  date  of  said  note  there  being  no  lease 
on  said  premises,  only  monthly  agreement;  the  af ore- 

658  said  guaranty  is  to  operate  in  lieu  of  no  lease.  In  the 
event  that  the  said  parties  are  dispossessed,  through 

any  reason  of  sale  of  said  premises  or  any  legal  cause,  the 
aforesaid  note  for  Five  Thousand  Dollars  ($5,000.00)  will 
be  cancelled  and  marked  paid  and  surrendered  to  the  par- 
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ties  and  this  is  binding  on  George  L.  Goodacre,  his  trustees, 
his  heirs,  executors,  administrator  and  assigns. 

And  whereas  the  parties  of  the  first  part  desire  to  secure 
prompt  payment  of  said  debt  and  interest  thereon  when 
and  as  the  same  shall  become  due  and  payable  and  all  costs 
and  expenses  incurred  in  respect  thereto  including  reason¬ 
able  counsel  fees  incurred  or  paid  by  the  parties  of  the 
second  part  or  substituted  trustees  or  by  any  person  hereby 
secured  on  account  of  any  litigation  at  law  or  in  equity 
which  may  arise  in  respect  to  this  trust  or  the  property 
hereinafter  mentioned  or  of  all  moneys  which  may  be  ad¬ 
vanced  as  provided  herein  with  interest  on  such  costs  and 
advances  from  the  date  thereof. 

Now  wherefore  this  indenture  witnesseth,  that  said  par¬ 
ties  of  the  first  part  in  consideration  of  the  premises  and 
of  one  dollar  lawful  money  of  the  U.  S.  A.  to  them  in  hand 
paid  by  the  said  parties  of  the  second  part,  the  receipt  of 
which  is  hereby  acknowledged  have  granted,  sold  and  deliv¬ 
ered  and  do  by  these  presents  grant,  sell  and  deliver  unto 
the  said  parties  of  the  second  part  or  the  survivor  of  them 
all  and  singular  the  goods,  chattels  and  personal  property 
named,  mentioned  and  described  as  follows:,  the  same  be¬ 
ing  now  in  and  upon  the  premises  known  as  Nos.  930-932 
Ninth  St.  N.  W.,  in  Washington,  D.  C.,  being  the  Southwest 
corner  of  Ninth  and  New  York  Avenue  N.  W.,  to  wit : 

Two  (2)  large  plate  mirrors. 

One  large  cigar  case. 

One  cash  register 
One  desk  chair 
One  small  iron  safe 
26  Arm  lunch  chairs. 

One  marble  silver  and  sugar  stand. 

One  large  enamel  water  cooler 
One  marble  lunch  counter 
659  Two  large  plate  glass  cases. 

One  milk  cabinet 
One  battery  three  coffee  urns. 

One  large  McCray  Ice  Box. 

Six  electric  fans 
7  obelite  dining  tables 
26  Bentwood  chairs. 

3  nickel  plated  coat  hangers 
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One  large  3  sections  McCray  Ice  Box 
One  linoleum  covering  ladies  dining  room. 

Plate  glass  mirrors. 

Butter  cutter 

One  nickel  plated  milk  tray 

Silverware,  chinawear  and  cooking  utensils 

One  large  Garland  range, 

One  short  order  stove 
One  Garland  Broiler 
One  steam  table. 

One  dishwashing  machine 
One  grease  trap 

Pots,  Pans,  garbage  cans,  and  any  and  all  equipment 
together  with  all  stock,  provisions  cigars  and  cigarettes 
now  contained  in  the  lunchroom  located  at  No.  930-932 
Ninth  St.  N.  W.,  being  the  Southwest  corner  of  Ninth  & 
NY  Ave  N.  W. 

To  have  and  to  hold  upon  trust  for  the  uses  following: 
Default 

Sell  public  auction 

Removal-none 

Insolvent. 

ANDREW  PANAGOPOULOS 
TAME  ARTHUR 
JAMES  SPEROS 

John  F.  A.  Berle 
NP. 

Endorsed  on  cover:  No.  7339.  Goodacre,  Appellant,  vs. 
Panagopoulos  et  al.  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Filed  Feb  10  1939  Joseph  W. 
Stewart,  Clerk 
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JANUARY  TERM,  1939. 


No.  7339 


GEORGE  L.  GOOD  ACRE,  Appellant, 


vs. 


ANDREW  PANAGOPOULOS,  JEAN  ANTHANASO- 
POULOS,  Administratrix  op  Estate  op  Tom  Arthur, 
Deceased,  and  JAMES  SPEROS,  Appellees. 


REPLY  BRIEF  OF  APPELLANT,  GEORGE  L. 

GOODACRE. 


Bion  B.  Libby, 
Attorney  for  Appellant, 

George  L.  Goodacre. 
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United  States  Court  of  Appeals  for  the 
District  of  Columbia 


JANUARY  TERM,  1939. 


No.  7339 


GEORGE  L.  GOODACRE,  Appellant, 

vs. 

ANDREW  PANAGOPOULOS,  JEAN  ANTHANASO- 
POULOS,  Administratrix  of  Estate  of  Tom  Arthur, 
Deceased,  and  JAMES  SPEROS,  Appellees. 


REPLY  BRIEF. 

By  leave  of  Court  first  had  and  obtained,  appellant, 
George  L.  Goodacre,  files  the  following  Reply  Brief : 

The  brief  filed  by  the  appellee  is  so  set  up  that  it  would 
tend  to  confuse  the  Court  by  including  as  it  does  scraps  of 
testimony  and  some  incorrect  statements  of  fact. 

On  page  2  the  witness  Massey  is  quoted  as  having  testi¬ 
fied  that  customers  of  Panagopoulos  went  to  the  Counter 
Lunch  because  the  prices  were  cheaper.  Such  testimony, 
of  course,  is  valueless.  Massey  had  no  way  of  knowing 
even  though  former  customers  went  to  the  Counter  Lunch 
what  motive  actuated  their  so  doing. 

The  testimony  of  witnesses  for  the  appellant  was  all  to 
the  effect  that  the  Western  Lunch  and  the  Panagopoulos 
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lunch  were  comparable  and  that  the  Counter  Lunch  was 
not  of  the  same  type  and  went  uncontroverted. 

The  unreliability  of  appellee  Panagopoulos  as  a  witness 
illustrated  by  his  testimony  that  after  the  Western  Lunch 
moved  to  943  9th  street,  with  a  seating  capacity  of  110, 
more  than  three  times  its  previous  accommodation,  and 
with  an  increased  revenue  of  from  $100  to  $150  a  day  he 
lost  only  between  $5  to  $8  a  day,  but  that  after  the  Counter 
Lunch  opened  with  a  seating  capacity  of  but  35,  he  lost 
$35  to  $40  a  day.  Such  an  estimate  is  absurd  on  its  face. 

Appellees’  exhibits  ‘A’  and  ‘B’  were  not  in  evidence  but 
were  submitted  to  the  Auditor  along  with  appellees’  open¬ 
ing  statement  for  the  purpose  of  assisting  him  in  under¬ 
standing  the  evidence.  The  transcript  of  evidence  will  bear 
out  the  fact  that  these  two  exhibits  were  so  accepted  before 
any  testimony  was  taken  and  never  were  thereafter  offered. 
Counsel  are  correct  in  their  brief  in  stating  that  schedule 
2  was  not  lined  into  columns  as  was  the  book  of  account. 
The  difference  is  so  trifling,  however,  that  it  would  seem 
hardly  worth  noticing.  If  schedule  1  is  read  with  schedule 
2,  the  lining  of  the  book  of  account  is  substantially  re¬ 
produced. 

The  statement  that  the  witness  Duvall  did  not  compile 
the  net  results  of  his  audit  as  compared  with  appellees’ 
exhibits  ‘A’  and  ‘B’  and  made  no  record  in  his  report, 
although  he  conceded  it  important  to  know  the  net  difference 
of  shortage  and  profit  noted  by  him  is  incorrect.  Counsel 
for  the  appellees  inquired  as  to  this  in  cross  examination 
when  he  was  first  on  the  stand.  He  was  later  recalled  when 
the  following  occurred  (R.  401) : 

Further  direct  examination. 

By  Mr.  Libby: 

Q.  Mr.  Duvall,  at  the  last  hearing  you  were  asked  if 
you  had  certain  figures,  totals,  and  computations.  Have 
you  those  figures  now?  A.  I  have. 
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Q.  Will  you  tell  us  why  you  did  not  have  those  figures 
in  the  other  hearing?  A.  I  had  monthly  totals,  but  not 
the  net  totals,  as  Mr.  Burton  asked  for,  and  it  was  neces¬ 
sary  for  me  to  carefully  make  a  calculation  in  order  to 
get  the  net  totals  or  facts. 

Q.  There  is  no  change  in  your  figures  which  were 
made  in  A  and  B  in  this  computation  ?  A.  No. 

Mr.  Libby:  That  is  all. 

Mr.  Burton :  No  questions. 

If  counsel  for  the  appellee  did  not  wish  these  computa¬ 
tions  which  were  especially  prepared  for  him  by  this  witness 
as  appears  from  the  record  it  seems  unfair  that  they  should 
in  their  brief  state  that  he  did  not  compile  these  data. 

The  statement  in  the  brief  of  appellee  that  the  witness 
Hollander  was  very  evasive  on  cross  examination  is  a  mere 
conclusion  not  justified  by  his  testimony  and  is  not  proper. 

If  it  is  proper  to  refer  as  an  authority  to  the  transcript 
of  record  in  a  case  as  has  been  done  by  the  appellee  in  two 
instances,  first  that  of  Helphenstein  vs.  Downey,  then  it  is 
submitted  that  the  conclusion  drawn  in  the  brief  is  entirely 
incorrect,  namely,  that  the  evidence  in  the  instant  case  was 
far  greater  than  any  present  in  Helphenstein  vs.  Downey. 
Only  one  disinterested  witness,  Stoner,  a  taxi  cab  driver, 
testified  as  to  customers  of  the  Panagopoulos  restaurant 
leaving  and  patronizing  the  Counter  Lunch.  In  this  con¬ 
nection  had  appellant  known  that  Counsel  would  attempt 
to  argue  that  the  names  of  those  who  had  transferred  their 
custom  were  knowm  to  the  appellant  and  that  he  could  have 
produced  them  and  failed  to  do  so,  except  in  one  instance 
there  would  have  been  included  in  the  Record  on  Appeal,  a 
statement  which  will  be  found  in  the  transcript  of  evidence 
to  the  effect  that  every  party  named  whose  addresses  were 
given  were  searched  for  and  could  not  be  found,  except  the 
witness  Jacobson  who  testified  that  he  gave  up  eating  in  the 
Panagopoulos  restaurant  because  of  a  quarrel  with  its  pro¬ 
prietor  and  had  only  eaten  once  at  the  Counter  Lunch. 
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The  other  case  in  appellees’  brief  where  citation  is  made 
to  the  transcript  of  record  is  Evans  vs.  Ochershausen,  the 
discussion  of  which  will  be  found  on  page  49  therein.  The 
statement  is  made  that  an  examination  of  the  decree  will 
disclose  that  no  findings  of  fact  or  conclusions  of  law  were 
made  therein,  nor  are  there  any  such  findings  anywhere  in 
the  record  respecting  the  auditor’s  report.  Again,  if  the 
transcript  of  record  in  another  case  can  properly  be  sub¬ 
mitted  as  authority  to  the  Court  it  is  respectfully  submitted 
that  the  statement  is  not  supported  by  the  facts.  The  refer¬ 
ence  to  the  Auditor  in  this  case  was  for  an  accounting  by 
plaintiff  executrix  of  the  corpus  of  the  estate  and  to  receive 
testimony  and  make  recommendations  as  to  fees  and  allow¬ 
ances  if  any  to  guardians  ad  litem  and  counsel  for  adult 
parties.  The  reference  to  the  Auditor  contained  no  direc¬ 
tion  to  make  findings  but  in  spite  of  this  the  auditor  did  so. 
The  auditor  made  a  full  report  supporting  his  conclusions 
as  to  the  allocation  of  principal  and  income  by  authorities 
and  an  elaborate  account  of  the  corpus  of  the  estate  held  by 
the  executrix.  One  of  the  guardians  ad  litem  asked  for  a 
special  finding  of  fact  and  conclusion  of  law  on  the  exclud¬ 
ing  from  the  account  of  corpus  a  certain  depreciation  re¬ 
serve.  This  the  auditor  refused  to  make  and  the  lower 
Court  confirmed  his  action.  The  report  of  the  auditor  was 
confirmed  with  modifications,  and  the  guardian  ad  litem  as¬ 
signed  as  error  that  the  auditor  and  court  failed  to  comply 
with  Federal  Equity  Rule  TO1/*  in  refusing  to  make  this  spe¬ 
cial  finding.  There  is  not  a  word  in  the  opinion  concerning 
this  assignment  of  error.  Plainly  it  does  not  raise  a  similar 
question  to  that  in  the  instant  case  where  no  findings  of  fact 
at  all  were  made,  and  the  reference  required  the  auditor  to 
make  his  finding  and  recommendations. 

As  previously  set  out,  the  uncontradicted  testimony 
showed  that  the  Counter  Lunch  was  not  the  same  type  of 
restaurant  as  the  Panagopoulos  and  Western  Lunches,  the 
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two  latter  catering  to  heavy  food  while  the  Counter  was  a 
sort  of  dairy  or  light  lunch. 

Appellees  ask  where  the  Counter  Lunch  obtained  a  gross 
business  of  $84,000  plus  during  the  29  months  it  was  in 
operation  and  argues  that  since  the  Western  Lunch  did  not 
suffer  from  the  competition  of  the  Counter  as  testified  to 
by  its  manager  most  assuredly  this  trade  came  from  Pana- 
gopoulos  lunch.  In  view  of  the  record  and  the  fact  that  the 
Hollander  lunch  room  closed,  which  was  of  the  same  type 
as  the  Counter  Lunch,  it  would  seem  much  fairer  to  as¬ 
sume  that  this  business  came  from  that  source,  and  the  con¬ 
clusion  of  the  appellees  above  stated  is  wholly  unwar¬ 
ranted. 

It  is  stated  in  the  brief  that  in  1930  Panagopoulos  did  not 
sell  more  than  five  tickets  a  day  for  the  W.,  B.  &  A.  rail¬ 
road,  this  presumably  to  show  that  travelers  on  that  road 
were  not  frequenting  his  restaurant  but  the  accountant  for 
this  railroad,  Colgan,  testified  that  as  late  as  1931  the  sale 
of  tickets  by  Panagopoulos  amounted  to  $2,000  a  month. 
These  tickets  sold  for  $2.00  a  round  trip  or  $1.25  one  way, 
so  that  even  assuming  that  every  ticket  sold  was  priced  at 
$2.00  at  least  33  tickets  must  have  been  sold  a  day  during 
period  in  question.  This  again  attests  to  the  unreliability 
of  Panagopoulos  as  a  witness. 

It  is  respectfully  submitted  that  merely  to  say  as  counsel 
do  repeatedly  that  a  case  cited  is  not  in  point  does  not  con¬ 
stitute  an  argument.  If  the  case  is  not  in  point  it  should 
appear  why  it  is  not,  and  it  is  thought  that  every  case  cited, 
by  appellant  is  pertinent  and  relevant. 

There  is  not  a  single  intimation,  except  from  the  re¬ 
marks  of  counsel,  that  any  fraud  was  practiced  by  the  appel¬ 
lant.  Repeatedly  in  the  brief  as  at  the  hearings  counsel  re¬ 
ferred  to  the  fraudulent  actions  of  Mr.  Goodacre.  Cer¬ 
tainly  this  Court  will  not  be  influenced  by  such  bald  state¬ 
ments  made  entirely  without  foundation. 
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The  Court  in  the  Helphenstein  case  distinctly  negatived 
any  fraud  on  the  part  of  the  defendant.  In  that  case  the 
name  Helphenstein  was  used  in  the  title  of  the  new  business 
under  which  it  operated.  Counsel  say  in  their  brief  that  by 
operating  the  Counter  Lunch  in  an  individual  name  or  names 
other  than  his  own  appellant  fraudulently  operated  it  in  vio¬ 
lation  of  his  covenant.  Nothing  could  be  further  from  the 
fact.  If  the  name  Goodacre  carried  with  it  at  that  time  good 
will  as  it  undoubtedly  did,  and  was  used  in  connection  with 
the  business  of  the  Counter  Lunch,  the  argument  might  have 
force.  The  Counter  Lunch  was  not  operated  in  an  indi¬ 
vidual  name  or  names  but  by  its  proper  title  the  Counter 
Lunch. 

Bion  B.  Libby, 

Attorney  for  Appellant , 

George  L.  Goodacre. 
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Endorsed:  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia.  Filed  Nov  10  1939.  Joseph  W.  Stewart, 
Clerk. 


United  States  Court  of  Appeals  for  the 
District  of  Columbia 

No.  7339 


GEORGE  L.  GOODACRE,  APPELLANT, 

VS. 

ANDREW  PANAGOPOULOS,  JEAN  ANTHANASO- 
POULOS,  ADMINISTRATRIX,  OF  ESTATE  OF 
TOM  ARTHUR,  DECEASED,  AND  JAMES 
SPEROS,  APPELLEES. 


FILED  NOVEMBER  10,  1939 

Addition  to  Record  by  Stipulation  of  Counsel. 

It  is  hereby  agreed  and  stipulated  by  the  appellant  and 
appellees  by  their  respective  counsel  that  there  shall  be  an 
addition  to  the  transcript  of  record  heretofore  filed  herein 
to  show  the  following : 

That  the  original  bill  of  complaint  filed  in  this  cause  in 
the  District  Court  of  the  United  States  for  the  District  of 
Columbia  was  filed  on  October  9th,  1934,  which  bill  of  com¬ 
plaint  named  George  L.  Goodacre  as  sole  defendant  and 
prayed,  among  other  things  that  on  final  hearing  George 
L.  Goodacre,  be  enjoined  from  engaging  directly  or  in- 


directly  in  business  at  945  Ninth  Street,  N.  W.,  and  at  742 
Ninth  Street,  N.  W.,  in  violation  of  his  covenant  and  that 
plaintiffs  have  a  money  decree  for  the  damages  they  sus¬ 
tained  by  reason  of  the  violation  of  said  defendant  of  his 
said  covenant,  and  that  the  words  “Re-direct  Examina¬ 
tion’  ’  appearing  after  the  numerals  “517”  in  the  middle  of 
page  401  of  said  transcript  of  record  should  read  “Re¬ 
direct  Examination  of  JOHN  A.  COTTRILL.” 

BION  B.  LIBBY, 

Attorney  for  Appellant. 


W.  CAMERON  BURTON, 
Attorney  for  Appellees. 
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George  L.  Goodacre,  Appellant , 
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Andrew  Panagopoulos,,  Jean  Anthanasopoulos,  Ad¬ 
ministratrix  of  Estate  of  Tom  Arthur,  Deceased, 
and  James  Speros,  Appellees. 


BRIEF  OF  APPELLANT,  GEORGE  L.  GOODACRE. 


Bion  B.  Lirby, 

Attorney  for  Appellant 
George  L.  Goodacre. 
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IN  THE 


Untteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA. 


January  Term,  1939. 
No.  7339. 


George  L.  Goodacre,  Appellant, 

v. 

Andrew  Panagopoulos,  Jean  Anthanasopoulos,  Ad¬ 
ministratrix  of  Estate  of  Tom  Arthur,  Deceased, 
and  James  Speros,  Appellees. 


BRIEF  OF  APPELLANT,  GEORGE  L.  GOODACRE. 


Tins  is  an  appeal  by  George  L.  Goodacre,  from  an 
Order  of  the  District  Court  of  the  United  States  for 
the  District  of  Columbia,  overruling  objections  to  the 
Report  of  the  Auditor,  and  directing  the  entry  of  judg¬ 
ment  for  the  plaintiffs,  Andrew  Panagopoulos,  Jean 
Anthanasopoulos,  administratrix  of  the  estate  of  Tom 
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Arthur,  deceased,  and  James  Speros,  in  the  amount  of 
Nine  Thousand  Dollars,  and  from  the  judgment  in 
said  amount  entered  therein  against  the  appellant. 

JURISDICTIONAL  STATEMENT. 

The  appeal  presented  is  from  the  entry  of  a  final 
judgment  directed  by  a  justice  of  the  District  Court 
of  the  United  States  for  the  District  of  Columbia. 

Section  26  of  Title  18  of  the  Code  of  the  District  of 
Columbia  permits  any  party  aggrieved  by  a  final  judg¬ 
ment  of  any  justice  of  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia  (now  the  District  Court  of  the  United 
States  for  the  District  of  Columbia),  to  appeal  to  the 
Court  of  Appeals  of  the  District  of  Columbia  (now  the 
United  States  Court  of  Appeals  for  the  District  of 
Columbia)  and  upon  such  appeal  the  Court  of  Appeals 
shall  review  such  judgment. 

On  January  25,  1936,  appellees  filed  their  Amended 
Bill  of  Complaint  against  appellant  and  others  in  the 
then  Supreme  Court  of  the  District  of  Columbia,  set¬ 
ting  forth  in  substance,  that  the  appellees  on  March  10, 
1924,  purchased  from  appellant  a  restaurant  located 
at  Ninth  Street  and  New  York  Avenue,  N.  W.,  Wash¬ 
ington,  D.  C.,  for  the  sum  of  Twenty-Five  Thousand 
($25,000)  Dollars,  and  that  the  Bill  of  Sale  contained 
a  restrictive  covenant  that  appellant  would  not  open, 
or  cause  to  be  opened,  or  enter  into  the  lunchroom  or 
restaurant  business,  within  a  radius  of  three  blocks 
from  the  business  being  sold,  either  as  an  individual, 
firm  or  corporation,  directly  or  indirectly;  except  the 
lunchroom  business  which  he  then  owned  and  operated 
at  921  Ninth  Street,  N.  W.;  that  subsequently  appel¬ 
lant  became  the  owner  of  premises  known  as  945  Ninth 
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Street,  N.  W.,  Washington,  D.  C.,  and  in  or  about  the 
month  of  November,  1933,  a  restaurant  known  as  the 
Counter  Lunch  was  opened  on  the  first  floor  of  said 
premises,  within  a  radius  of  three  blocks  from  the  busi¬ 
ness  purchased  by  appellees,  in  the  name  of  defen¬ 
dant,  Carl  W.  Dilli,  which  restaurant  was  then  in  oper¬ 
ation;  that  appellant  was  directly  or  indirectly  en¬ 
gaged  in  the  operation  of  said  Counter  Lunch,  and  was 
the  beneficial  owner  thereof,  in  violation  of  said  re¬ 
strictive  covenant. 

The  relief  prayed  so  far  as  pertinent,  to  this  appeal, 
was  that  upon  final  hearing,  a  decree  be  entered  ad¬ 
judging  that  the  lunchroom  then  being  operated  at  945 
Ninth  Street,  N.  W.,  Washington,  D.  C.,  was  being 
operated  in  violation  of  the  restrictive  covenant,  and 
that  appellant  be  permanently  enjoined  from  engaging 
in  such  business  at  such  address,  either  directly  or 
indirectly,  and  that  the  appellees  might  have  a  money 
decree  for  the  damages  they  had  sustained  by  reason 
of  the  violation  of  the  restrictive  covenant  (R.  1,  2, 
3,  4,  5). 

Answer  of  the  appellant  was  filed  February  19, 1936, 
and  denied  all  material  averments  of  said  Amended 
Bill  of  Complaint  (R.  6,  7),  and  thereafter  the  case  was 
heard  on  its  merits,  and  on  May  19, 1936,  a  decree  was 
entered  perpetually  enjoining  the  appellant  from  oper¬ 
ating  the  restaurant  known  as  Counter  Lunch,  located 
at  945  Ninth  Street,  N.  W.,  Washington,  D.  C.,  either 
personally  or  by  or  through  any  agent,  servant,  or  em¬ 
ployee,  and  referring  the  case  to  the  Auditor  of  the 
Court  to  take  testimony  concerning  the  damages,  if 
any,  suffered  by  the  appellees  by  reason  of  the  viola¬ 
tion  of  the  restrictive  covenant  entered  into  by  the 
appellant,  and  to  report  his  findings  and  recommenda- 
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tions  to  the  Court  (R.  8  and  9).  A  temporary  injunc¬ 
tion  was  not  prayed  for  in  either  the  original  or  the 
amended  Bill  of  Complaint.  No  findings  of  fact  or 
conclusions  of  law  were  made  by  the  trial  justice. 
From  this  decree  as  to  the  granting  of  the  in¬ 
junction,  an  appeal  was  noted  to  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia, 
but  was  not  prosecuted  (R.  10).  Thereafter  in  pur¬ 
suance  to  the  reference  the  Auditor  of  the  District 
Court  of  the  United  States  for  the  District  of  Colum¬ 
bia,  held  hearings  on  various  dates  between  June  30, 
1937  and  January  6, 193S,  and  the  testimony  was  steno- 
graphically  reported  and  a  transcript  thereof  consist¬ 
ing  of  ten  (10)  volumes,  containing  864  pages  in  type¬ 
writing,  was  filed  by  the  Auditor  with  his  Report  (R. 
18). 

The  Auditor  found  that  the  appellees  were  entitled 
to  damages  in  the  sum  of  Nine  Thousand  Dollars,  but 
the  only  findings  which  he  made  were  as  follows : 

(a)  “That  there  was  a  marked  decrease  in  the 
number  of  plaintiff’s  customers  and  in  the  receipts 
of  plaintiff’s  business  after  the  opening  of  said 
lunch  room  or  restaurant  known  as  Counter 
Lunch,  located  in  premises  No.  945  Ninth  Street, 
Northwest;  and  that  such  decrease  was  caused  al¬ 
most  entirely  by  the  operation  of  said  Counter 
Lunch.” 

(b)  “That  by  reason  and  in  consequence  of  the 
violation  of  the  above  mentioned  covenant  by  the 
defendant  George  L.  Goodacre,  as  aforesaid,  and 
the  competition  of  said  Counter  Lunch,  the  plain¬ 
tiffs  have  suffered  and  sustained  damages  in  the 
sum  of  $9,000.00.” 

(c)  That  no  sufficient  showing  has  been  made 
in  the  evidence  to  entitle  plaintiffs  to  an  award  of 
damages  for  loss  of  “capital  investment”.  (R. 
154)  ' 
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The  appellants  duly  filed  objections  to  the  Auditor’s 
Report  (R.  155, 160),  which  were  overruled  by  the  court 
and  judgment  was  directed  to  be  entered  against  ap¬ 
pellant  in  the  sum  of  Nine  Thousand  Dollars  (R.  161), 
and  the  Clerk  subsequently  entered  judgment  accord¬ 
ingly.  (R.  164,  see  also  165.) 

STATEMENT  OF  EVIDENCE. 

The  Record  on  Appeal  is  so  voluminous  due  in  part 
to  the  lengthy  report  of  the  auditor  and  to  the  fact 
that  the  rest  of  the  Record  is  composed  almost  entirely 
of  question  and  answer  testimony  of  witnesses  taken 
at  the  protracted  hearings,  the  stenographic  transcript 
of  which,  in  ten  volumes,  was  filed  by  the  auditor  with 
his  report.  Excerpts  from  the  testimony  comprise  by 
far  the  greater  part  of  the  report  of  the  auditor  and 
as  a  result  there  is  duplication  of  certain  testimony  in 
the  Record  on  Appeal,  but  it  is  thought  to  add  other 
excerpts  to  those  included  by  the  auditor  w^ould  make 
the  Record  so  disjointed  as  not  to  be  understandable. 
It  is  hoped  that  in  the  briefs  condensed  statements  of 
the  evidence  deemed  by  the  respective  parties  material 
to  the  questions  raised  by  this  Appeal,  may  relieve  the 
Court  from  the  necessity  of  a  too  extended  considera¬ 
tion  of  the  Record  on  Appeal. 

The  following  is  intended  to  fairly  represent  in  ab¬ 
breviated  narrative  form  the  testimony  adduced  at 
the  hearings  from  witnesses,  deemed  material  for  the 
Court  to  consider  in  disposing  of  this  Appeal. 

In  1924  Appellant  Goodacre  sold  the  Ninth  and  New 
York  Avenue  restaurant,  located  at  the  southwest  cor¬ 
ner  of  Ninth  Street  and  New  York  Avenue,  Northwest, 
to  appellees,  the  bill  of  sale  reciting  the  restrictive 
covenant  heretofore  mentioned  (R.  55). 
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In  1932  appellant  purchased  the  premises  numbered 
945  9th  Street,  Northwest,  located  on  the  east  side  of 
Ninth  Street  and  almost  opposite  the  Ninth  and  New 
York  Avenue  restaurant,  which  premises  were  then 
under  lease  to  Messrs.  Browm,  and  McHugh,  who  there 
operated  a  small  restaurant  known  as  the  Western 
Lunch,  and  seating  35  to  40  people  (R.  125,  259). 

The  Western  Lunch  continued  in  the  premises  until 
within  a  month  of  the  expiration  of  the  lease  in  the 
fall  of  1933  and  then  moved  one  door  below  to  943  9th 
Street,  where  it  opened  with  new’  equipment  costing 
$13,000  to  $15,000  and  a  seating  capacity  increased  to 
110  to  112  persons  (R.  259). 

On  December  9,  1933,  the  Counter  Lunch  opened  at 
945  9th  Street,  w’ith  second  hand  equipment,  some  of 
it  in  pretty  bad  shape,  and  a  seating  capacity  of  about 
32  persons  (R.  234,  322). 

The  three  appellees  wyere  partners  operating  three 
restaurants  in  different  parts  of  Washington,  but  the 
Ninth  and  New  York  Avenue  restaurant  w’as  at  all 
times  managed  by  appellee  Panagopoulos,  alone. 

When  the  Western  Lunch  moved  to  945  9th  Street, 
it  had  an  increase  of  business  of  over  $100  a  day  and 
cut  prices  according  to  the  market,  if  a  percentage 
could  be  made  on  it.  Business  w*as  done  on  a  strictly 
volume  basis  and  the  Western  Lunch  could  afford  to 
make  its  prices  a  little  more  reasonable  than  any  other 
prices  thereabouts  (R.  258;  260). 

Appellee  Panagopoulos  testified  that  before  the 
Counter  Lunch  opened  the  Western  Lunch  cut  prices 
and  he  noticed  a  falling  off  in  his  receipts  from  $5  to 
$8  a  day,  but  that  he  lost  very  little  patronage;  that 
the  Western  Lunch  cut  practically  everything,  but  it 
did  not  hurt  his  business,  and  he  did  not  pay  much 
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attention  to  it  (R.  431,  432,  433,  434).  The  witness 
Hollander,  a  business  broker,  who  at  the  time  the 
Western  Lunch  moved  was  operating  a  coffee  shop  in 
the  same  block,  testified  that  the  opening  of  the  West¬ 
ern  Lunch  cut  his  business  in  half  with  the  same  effect 
as  on  anybody  else  (R.  286). 

Sometime  after  the  Western  Lunch  vacated  945  9th 
Street,  variously  estimated  at  from  one  and  a  half  to 
three  months,  the  Counter  Lunch  was  opened  on  the 
same  premises  as  set  out  above,  and  remained  in  busi¬ 
ness  until  closed  29-1/3  months  later.  The  gross  busi¬ 
ness  done  by  the  Counter  Lunch  during  these  29-1/3 
months  amounted  to  $84,825.35,  at  an  operating  ex¬ 
pense  of  $90,052.74,  and  showed  a  net  loss  of  $5,127.39 
(R.  322).  The  average  check  was  from  15  to  18  cents 
(R.  348). 

Appellee  Panagopoulos  testified  that  from  the  day 
after  the  Counter  opened  he  suffered  a  daily  loss  of 
from  $35  to  $40  a  day,  amounting  to  from  $1,000  to 
$1,200  a  month,  and  that  between  120  and  150  who  ate 
at  his  restaurant  before  the  Counter  Lunch  opened 
(without  naming  anyone)  went  over  there  every  24 
hours  and  continued  to  do  so  until  the  Counter  Lunch 
closed  (R.  444).  Further  he  testified  that  he  charged 
all  of  this  loss  to  the  Counter  Lunch,  and  his  net  profit, 
if  he  had  retained  this  business,  would  have  been  about 
30  per  cent  or  $360  a  month  (R.  433,  447,  448).  This 
estimate  was  controverted  by  the  witness  Lopatin  who 
conducted  a  comparable  lunchroom  to  Ninth  and  New 
York  Avenue  Lunch.  The  witness  testified  that  the 
net  profit  on  the  first  $5,500  gross  receipts  of  that 
lunchroom  would  be  from  8  to  10  per  cent,  and  on  an 
additional  $1,000  to  $1,200  of  receipts  about  5  per  cent 
more  or  13  to  15  per  cent  (R.  209,  216,  217).  The  aver- 
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age  check  at  Ninth  and  New  York  Avenue  Lunch  was 
25  to  28  cents  (R.  467). 

Two  long  time  employees  of  Ninth  and  New  York 
Avenue  Lunch  testified  to  customers  leaving  and  going 
over  to  the  Counter  Lunch  and  named  certain  persons 
as  doing  so  (R.  38,  39,  52,  53).  One  of  these  witnesses, 
Massey,  testified  that  he  had  used  between  11  P.  M. 
and  7  A.  M.  around  200  customer  checks  each  night 
before  the  Counter  Lunch  opened  when  they  fell  down 
to  about  125  and  so  continued  until  it  closed  (R.  38). 

A  taxicab  driver  testified  that  he  left  the  Ninth  and 
New  York  Avenue  Lunch  and  went  over  to  the  Counter 
to  eat  after  it  opened  and  that  15  or  20  others  did  the 
same,  nine  of  whom  he  mentioned  by  name  (R.  45,  46). 

Witness  Sullivan  testified  that  he  was  a  former  cus¬ 
tomer  of  Ninth  and  New  York  Avenue  restaurant  but 
about  a  month  after  the  Counter  opened  with  lower 
prices  he  left  and  ate  at  the  Counter  Lunch.  He  men-  , 
tioned  that  a  number  of  others  who  formerly  ate  at 
Ninth  and  New  York  Avenue  Lunch  ate  at  the  Counter 
also.  This  witness  testified  that  the  only  prices  Ninth 
and  New  York  Avenue  Lunch  cut  were  on  sandwiches 
which  were  the  same  price  at  both  places.  Witness 
stated  that  the  occasion  of  his  appearing  as  a  witness 
was  that  appellee  Panagopotilos  asked  him  if  he  would 
talk  with  the  lawyers  which  he  agreed  to  do.  Witness 
who  was  a  printer  testified  that  he  had  done  printing 
for  appellee  Panagopoulos  and  was  doing  some  of  it 
at  that  time  (R.  48,  49,  50,  51). 

The  witness  Jacobson  was  the  only  person  named  by 
the  previous  witnesses  as  having  transferred  his  pat¬ 
ronage  to  the  Counter  Lunch  who  testified  at  the  hear¬ 
ings.  He  stated  that  he  had  been  a  customer  of  Ninth 
and  New  York  restaurant  and  had  played  a  pin  ball 


9 


machine  there  and  was  supposed  to  have  gotten  some 
tickets  but  was  told  that  he  was  not  entitled  to  them, 
whereupon  he  left  and  never  went  back.  He  further 
testified  that  he  had  eaten  in  the  Counter  Lunch  only 
once  in  his  life  (R.  226,  227). 

The  witness  Sebastian  who  was  a  part  owner  and 
manager  of  the  Western  Lunch  during  the  period  in 
question,  testified  that  he  did  not  have  any  personal 
knowledge  of  the  trade  of  Ninth  and  New  York  Ave¬ 
nue  Lunch  going  to  the  Counter  Lunch  after  it  opened 
(R.  262).  He  further  testified  of  his  personal  knowl¬ 
edge,  that  trade  which  formerly  was  at  the  Ninth  and 
New  York  Avenue  Lunch  came  and  ate  at  the  West¬ 
ern  Lunch,  and  that  it  consisted  of  a  lot  of  taxi 
cab  trade,  mechanical  trade,  such  as  carpenters, 
plasterers,  and  brick  layers;  that  his  personal  knowl¬ 
edge  was  based  on  the  fact  that  his  'window  at  the 
Western  Lunch  was  right  in  front  of  the  window  of 
the  Ninth  and  New  York  Avenue  Lunch  and  he  had 
seen  these  people  eating  there  before  (R.  262,  276, 
277).  The  Auditor  took  a  view  for  fhe  purpose  of 
ascertaining  whether  or  not  it  was  possible  to  see  into 
ihe  Ninth  and  New  York  Avenue  Lunchroom  from  the 
point  stated  by  this  witness.  He  states  in  his  report 
that  he  saw  the  heads  and  shoulders  of  persons  stand¬ 
ing  and  walking  about  inside  the  Ninth  and  New  York 
Avenue  Lunch  and  could  see  that  several  of  them  were 
men  (R.  148). 

A  book  of  account  kept  at  the  Ninth  and  New  York 
Avenue  Lunchroom,  lined  into  columns  as  appears  on 
Schedule  2,  (R.  478),  was  received  in  evidence  (R.  62). 
Appellee  Panagopoulos  testified  that  this  was  the  only 
book  that  vras  kept  at  his  lunchroom  during  the  period 
in  question,  and  that  the  previous  book  had  been  de- 
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stroyed  in  a  fire  in  October,  1932,  and  that  he  had 
never  kept  a  journal,  daybook  or  ledger  (R.  415,  416). 
He  testified  that  he  personally  made  the  daily  entry 
of  receipts  from  the  cash  register  tape,  which  he  then 
destroyed,  and  that  disbursements  were  made  either 
by  cash  or  check  on  the  presentation  of  bills,  wdiich 
bills  he  likewise  destroyed  within  a  few  days  (R.  428). 
He  presented  certain  cancelled  checks  but  testified  that 
he  destroyed  the  book  containing  the  stubs  as  soon  as 
the  checks  were  used  (R.  70).  He  further  testified  that 
certain  disbursements  shown  on  the  book  of  account 
were  for  his  own  personal  expenses,  especially  life 
insurance  premiums,  and  that  they  might  amount,  dur¬ 
ing  the  period  from  1932,  to  $1,500  (R.  438),  and  that 
from  time  to  time  he  took  certain  amounts  from  the 
cash  register  for  small  items  such  as  newspapers  and 
charity  (R.  147). 

The  witness  Duvall,  an  accountant,  testified  that  he 
made  an  audit  of  the  book  of  account,  covering  a  pe¬ 
riod  of  43  months,  and  that  in  verifying  the  monthly 
totals  of  receipts  found  in  19  instances  out  of  43  these 
totals  in  error,  and  found  in  the  disbursements  col¬ 
umns  the  totals  in  error  43  instances  out  of  43  (R.  359). 
He  stated  that  in  more  than  125  instances  the  daily 
receipts  and  disbursements  were  exactly  equal  (R. 
360).  He  further  testified  that  on  certain  dates  in¬ 
cluded  within  the  period  that  the  Counter  Lunch  was 
in  operation  no  entries  were  made  at  all,  and  that  in 
the  merchandise  column  in  almost  every  instance  there 
had  been  an  apparent  adjustment  figure  in  parenthesis 
inserted  behind  it,  in  some  instances  this  figure  being 
as  high  as  $500.00,  which  apparently  meant  that  the 
adjustment  figure  was  needed  in  addition  to  make  up 
the  totals  which  appeared  on  the  book  as  correct  (R. 
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63,  365).  He  further  testified  that  his  audit  revealed 
that  due  to  errors  the  book  itself  showed  that  $540.20 
more  cash  was  actually  received  (R.  359). 

An  accountant,  not  a  C.  P.  A.,  named  Revis,  (also 
called  Rebis  in  part  of  the  Record  on  Appeal),  testified 
that  he  had  audited  for  about  10  years  the  books  of  ac¬ 
count  of  Ninth  and  New  York  Avenue  restaurant  (R. 
173,  174),  and  that  in  the  fall  of  1936  he  worked  back 
over  the  book  received  in  evidence,  and  prepared  Ap¬ 
pellees’  Exhibits  A  and  B,  from  which  he  was  per¬ 
mitted  to  testify  as  to  profit  and  loss  from  operation  of 
this  lunchroom  during  the  period  Counter  Lunch  was  in 
business  (R.  183-189,  inclusive,  195,  371,  485,  486).  He 
stated  that  he  was  not  furnished  with  any  vouchers  to 
support  disbursements  and  that  he  did  not  have  any 
personal  knowledge  as  to  any  figures  in  the  book  of  ac¬ 
count  (R.  192,  203).  He  further  stated  that  he  got  his 
information  as  to  capital  expenditures  by  consulting 
Appellee  Panagopoulos,  and  by  asking  the  latter  about 
the  different  items  and  included  in  the  capital  account, 
personal  drawings  of  Panagopoulos  (R.  192, 193, 198.) 

This  witness  further  testified  that  it  was  not  quite 
right  to  say  that  he  put  down  whatever  Appellee  Pana¬ 
gopoulos  told  him  as  to  capital  expenditures,  but  that 
he  used  his  own  judgment  (R.  202).  This  witness 
stated  that  as  to  profit  and  loss  of  the  Ninth  and  New 
York  Avenue  Lunch,  during  the  period  of  the  opera¬ 
tion  of  the  Counter  Lunch,  his  testimony  was  based  not 
upon  the  book  of  account  but  upon  Appellees’  Exhibits 
“A”  and  “B”  (R.  195, 196). 

A  motion  to  strike  the  testimony  of  this  witness  as 
to  profit  and  loss  of  Ninth  and  New  York  Avenue 
Lunchroom  during  the  period  that  the  Counter  Lunch 
was  in  operation,  on  the  ground  that  it  was  incompe- 
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tent  coming  from  one  who  had  not  kept  the  books,  and 
was  based  on  hearsay,  was  overruled  by  the  Auditor 
in  his  Report  (R.  148). 

Appellee  Panagopoulos  further  testified  that  the 
book  of  account  which  was  used  previous  to  the  one 
received  in  evidence  was  burned  in  a  fire  of  the  Ninth 
and  New  York  Avenue  Lunch  in  October,  1932  (R. 
415).  He  also  stated  that  he  was  agent  for  the  W.  B. 
&  A.  Railroad  selling  tickets  until  the  company  went 
into  receivership  in  1934,  and  that  he  received  a  cer¬ 
tain  amount  of  income  from  this  source  which  would 
not  appear  in  the  book,  although  he  did  not  lose  any 
customers  (R.  422,  423). 

He  further  testified  that  when  the  Western  Lunch 
moved  prior  to  the  opening  of  the  Counter  Lunch,  the 
former  cut  prices  on  practically  everything,  and  as 
little  as  they  did  bother  him,  they  did  not  hurt  him  in 
business,  and  he  did  not  pay  much  attention  to  it  (R. 
433,  434). 

The  witness  stated  that  he  knew  that  appellant 
Goodacre  was  operating  the  Counter  Lunch  from  the 
beginning,  and  that  he  got  the  impression  from  talk¬ 
ing  to  him  once  (R.  435). 

He  stated  that  the  rent  of  the  Ninth  and  New  York 
Avenue  Lunch  was  $350  a  month  until  1936,  and  $375 
after  (R.  436).  This  witness  further  testified  that  he 
subscribed  to  the  NRA  Code,  but  ignored  it,  as  all 
except  the  dishwashers  were  paid  more  than  the  Code 
rate,  and  although  the  Code  provided  for  one  day  off 
a  week,  his  employees  worked  seven  days,  during  the 
time  the  Code  was  in  operation  (R.  465,  443).  He  fur¬ 
ther  stated  that  he  didn’t  think  that  the  bank  holiday 
hurt  the  restaurants  in  Washington,  “because  we  all 
took  it  as  a  joke”  (R.  463). 
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Panagopoulos  further  testified  that  from  1933  to 
1936  the  cost  of  food  increased,  which  had  effect  on  his 
net  profit,  and  that  was  one  of  the  reasons  why  Ninth 
and  New  York  Avenue  Lunch  did  not  show  any  profit 
(R.  468). 

The  witness  Kaiser,  Chief  Clerk  of  the  Transporta¬ 
tion  Department  of  the  Capital  Transit  Company,  tes¬ 
tified  from  his  records,  that  the  W.  B.  &  A.  Railroad 
ceased  operations  on  August  21,  1935  (R.  220).  This 
company  had  an  east  bound  stop  directly  in  front  of 
Ninth  and  New  York  Avenue  Lunchroom  (R.  264). 
This  witness  further  testified  that  after  October  27, 
1935,  all  Georgia  Avenue  cars  which  used  to  run  down 
9th  Street  were  rerouted,  and  went  down  7th  Street, 
that  this  comprised  the  lines  from  Georgia  and  Alaska 
Avenues,  Takoma  Park,  Soldiers  Home,  Brightwood 
Car  House,  and  Rock  Creek  Church  Road,  and  there¬ 
after  only  the  one  Navy  Yard  Florida  Avenue  line 
operated  on  9th  Street  (R.  221,  222).  Witness  stated 
that  the  transfer  point  at  9th  Street  and  New  York 
Avenue  directly  in  front  of  the  Ninth  and  New  York 
Avenue  Lunch  was  changed  to  7th  and  K  Streets,  and 
that  no  buses  were  operated  upon  9th  Street  until  the 
spring  of  1937  (R.  223). 

The  witness  Sebastian  testified  that  after  the  West¬ 
ern  Lunch  moved  from  945  to  943  Ninth  Street,  next 
door,  its  business  increased  $100  a  day,  and  had  gone 
as  high  as  $150  a  day  more,  and  that  some  months  the 
business  ran  as  high  as  $12,000,  and  the  average  ran 
around  $9,000  or  $10,000  (R.  259).  He  noticed  no 
diminution  of  trade  after  the  Counter  Lunch  opened 
and  the  prices  of  the  Counter  Lunch  were  higher  than 
those  of  the  Western  Lunch,  and  did  not  meet  the  lat¬ 
ter’s  prices  (R.  260,  275).  This  witness  further  testi- 
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fied  that  the  Western  Lunch  and  the  Ninth  and  New 
York  Avenue  Lunch  served  about  the  same  kind  of  food 
and  both  put  strippers  in  the  windows  advertising  spe¬ 
cial  dishes  at  the  same  prices,  and  that  specials  ac¬ 
counted  for  about  60  per  cent  of  the  business  (R.  261, 
275, 282).  Sebastian  observed  that  the  class  of  business 
done  by  the  Counter  Lunch  was  with  the  crowd  looking 
for  small  hamburger  sandwiches  and  stated  that  it  did 
not  have  strippers  in  the  window  (R.  206).  The  witness 
stated  that  closing  of  two  banks  affected  the  business 
of  the  Western  Lunch  and  the  street  car  changes  hurt 
it,  but  not  as  much  as  it  hurt  the  Ninth  and  New  York 
Avenue  Lunch  because  everyone  got  off  at  that  corner 
and  never  came  across  the  street  as  there  was  nothing 
to  draw  them  over  (R.  264,  282). 

The  witness  Hewitt  testified  as  set  forth  in  the  audi¬ 
tor’s  report,  that  he  had  been  a  salesman  for  the  Gen¬ 
eral  Baking  Company,  for  five  and  a  half  years,  and 
that  previously  he  had  been  an  inspector  for  appel¬ 
lant’s  lunchrooms.  He  stated  that  he  had  been  familiar 
with  the  neighborhood  in  question  for  twenty  years, 
and  knew  the  lunchrooms  being  operated  there  during 
the  period  between  December,  1933  and  May,  1936,  and 
that  he  was  in  some  of  these  restaurants,  once,  twice,  or 
three  times  a  day,  supervising  bread  going  in  as  part  of 
his  duties  (R.  85).  He  described  the  Western  Lunch  as 
one  where  one  got  “as  much  as  you  could  get  on  a  plate, 
at  the  lowest  prices,”  and  the  Counter  Lunch  as  a  ham¬ 
burger  lunch  (R.  86).  He  further  testified  that  he  had 
personal  knowledge  of  price  cutting  in  the  restaurants 
on  Ninth  Street  during  the  period  in  question,  and  that 
the  Western  Lunch  would  put  up  a  long  string  of  prices 
in  their  wundow,  upon  which  there  could  be  no  profit, 
and  the  same  day  the  Ninth  and  New  York  Avenue 
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Lunch  would  put  up  a  duplicate  of  the  prices  adver¬ 
tised  by  the  Western  Lunch.  He  said  that  the  Counter 
Lunch  did  not  have  prices  in  the  window  and  that  its 
prices  were  ten  to  twenty  per  cent  higher  than  those 
of  the  Ninth  and  New  York  Avenue  Lunch  and  the 
Western  Lunch  (R.  86,  89). 

The  witness  Schmidt  testified  that  he  was  the  man¬ 
ager  of  a  Goodacre  restaurant,  and  was  employed  at 
the  Western  Lunch  for  five  months,  beginning  June, 
1935,  and  that  while  he  operated  the  Counter  Lunch 
as  manager,  the  prices  compared  with  those  of  the 
Western  Lunch  and  Ninth  and  New  York  Avenue  were 
a  little  higher.  He  further  testified  that  the  Counter 
Lunch  served,  while  he  was  manager,  light  foods,  quick 
service,  hamburgers,  hot  beef  sandwiches,  soups,  and 
stews,  and  that  the  Counter  served  lighter  foods  than 
the  Western  (R.  84). 

The  witness  Hollander,  a  business  broker,  who  had 
been  familiar  with  the  section  of  the  city  in  question 
for  a  long  period  of  time,  and  who  was  operating  a 
lunchroom  in  the  same  block  on  Ninth  Street,  at  the 
time  that  the  Western  Lunchroom  opened  in  its  new 
quarters,  testified  that  the  difference  between  the 
Ninth  and  New  York  Avenue  restaurant  and  the  Coun¬ 
ter  Lunch  was  that  the  former  was  a  heavy  food  res¬ 
taurant  and  the  latter  a  dairy  lunch,  where  you  got 
light  foods  (R.  283,  285,  287). 

The  witness  Blundon  testified  that  he  had  been  en¬ 
gaged  in  the  real  estate  business  in  the  800  block  of 
H  Street,  N.  W.,  within  two  or  three  blocks  of  the 
neighborhood  in  question  for  about  30  years,  and  that 
he  was  familiar  with  the  locality  (R.  385,  386). 

He  stated  that  he  was  familiar  with  changes  in  the 
neighborhood  during  the  period  of  December,  1933  and 
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May,  1936,  and  mentioned  a  change  in  the  car  lines, 
the  closing  of  two  banks  and  a  general  deterioration 
of  the  east  side  of  9th  Street,  between  Eye  and  New 
York  Avenue,  the  buildings  there  being  in  bad  shape 
and  getting  worse  (R.  392).  He  further  testified  that 
he  had  for  rent  a  property  formerly  occupied  by  one 
of  these  banks  for  four  years  and  had  not  been  able  to 
get  a  tenant  (R.  393),  and  that  there  had  been  a  grad¬ 
ual  change  in  the  class  of  people  on  this  part  of  9th 
Street,  where  there  had  always  been  a  sporting  ele¬ 
ment  of  people,  in  years  gone  by,  those  of  the  wealthy 
type  who  would  bet  more  and  dress  better,  but  that 
gradually  it  dropped  down  to  the  poorer  class  (R. 
397).  Blundon  further  testified  that  there  had  always 
been  a  bad  element  on  this  part  of  9th  Street,  which 
kept  a  certain  class  of  people  from  walking  on  it,  to 
some  extent,  but  from  1933  the  majority  of  people  that 
could  avoid  9th  Street,  especially  between  New  York 
Avenue  and  Eye  Street,  went  some  other  way  (R.  398, 
399).  He  stated  that  previous  to  1933  the  gambling 
element  had  a  deterent  effect,  to  some  extent,  on  pe¬ 
destrian  travel  on  9th  Street,  and  from  1933  on,  af¬ 
fected  pedestrian  travel  to  a  greater  extent  (R.  399). 

The  witness  Jenkins,  an  Inspector  for  the  Health 
Department,  of  the  District  of  Columbia,  whose  duty 
it  was  to  inspect  lunchrooms  in  the  locality  involved 
in  these  proceedings,  and  who  had  been  familiar  with 
this  neighborhood  for  a  long  time,  testified  that  the 
Counter  Lunch,  Western  Lunch  and  Ninth  and  New 
York  Avenue  Lunch  could  not  be  classed  as  the  same 
type  of  places,  because  the  Counter  Lunch  was  what 
would  be  called  a  quick  service  lunch,  such  as  sand¬ 
wiches,  hamburgers,  short  orders  and  quick  service, 
while  the  Western  Lunch  was  a  full  fledged  cafeteria, 
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where  a  full  fledged  meal  could  be  obtained,  at  any¬ 
time,  from  the  steam  table,  and  Ninth  and  New  York 
Avenue  Lunch  was  what  would  be  called  a  full  fledged 
restaurant,  where  any  kind  of  service,  and  any  kind 
of  meal  could  be  had  at  any  time  desired  (R.  231). 

This  witness  further  testified  that  the  rerouting  of 
the  street  cars  and  removal  of  the  transfer  junction 
from  9th  and  New  York  Avenue  kept  the  public  away 
as  there  wasn’t  then  any  transfer  junction  for  the 
people  from  the  upper  end  of  the  city  and  according 
to  his  own  knowledge  it  took  30  per  cent  of  the  busi¬ 
ness  away  from  all  the  business  places  on  9th  Street. 
He  further  stated  that  before  the  car  lines  were  taken 
off  there  were  not  two  vacant  stores  on  the  average  for 
rent,  but  afterward  from  his  own  observation  he  knew 
one  third  of  them  were  vacant  (R.  233). 

The  witness  Lopatin  who  had  been  familiar  with  the 
lunchrooms  in  the  neighborhod  for  years,  and  who  was 
at  the  time  proprietor  of  a  lunchroom  comparable  to 
Ninth  and  New  York  Avenue  Lunch,  testified  that  the 
Counter  Lunch  was  a  different  type  of  lunchroom  from 
Ninth  and  New  York  Avenue  Lunch  because  the  for¬ 
mer  lunchroom  served  light  food  and  the  latter  heavy- 
food,  that  the  Western  Lunch  also  served  heavy  food, 
and  piled  it  on  (R.  256).  Lopatin  had  suffered,  he 
said,  from  having  a  street  car  transfer  point  moved 
from  in  front  of  his  lunchroom  between  14th  and  15th 
Streets  on  New  York  Avenue,  and  it  had  changed  the 
street  and  he  had  thereby  suffered  a  terrible  loss  which 
he  estimated  at  a  good  10  per  cent  of  his  business  (R. 
254). 

A  witness  Cotrill,  testified  that  he  had  been  em¬ 
ployed  by  appellee  Panagopoulos  for  the  past  8  years 
and  that  sometime  in  1936  he  had  been  asked  by  the 
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latter  to  go  to  the  Counter  Lunch  and  get  menus,  and 
that  he  went  over  and  got  something  to  eat  and  took 
menus  off  that  were  pinned  to  folding  menus.  He  was 
shown  two  papers  and  asked  whether  he  remembered 
getting  them  as  menus  at  the  Counter  Lunch,  and  re¬ 
plied  that  he  could  not  say  whether  they  were  the  ones 
or  not,  but  that  they  looked  like  that,  something  of  the 
same  thing  (R.  137,  138). 

Appellee  Panagopoulos  testified  that  in  the  last  part 
of  1934  he  sent  this  witness  Cotrill  over  to  the  Counter 
Lunch  on  a  couple  occasions,  or  more  than  two,  and 
the  latter  brought  back  the  menus  in  question.  The 
menus  were  thereupon  admitted  in  evidence  over  the 
objections  of  appellant  (R.  138,  139,  140). 

POINTS  ON  APPEAL. 

1.  That  the  Auditor  erred  in  awarding  substantial 
damages  to  the  plaintiffs. 

2.  That  the  damages  awarded  to  the  plaintiffs  by 
the  Auditor  must  from  the  Auditor’s  Report  be  exces¬ 
sive,  inasmuch  as  the  Auditor  found  that  the  total 
damages  suffered  by  the  plaintiffs  was  $9,000,  and  that 
this  was  almost  entirely  caused  by  the  operation  of 
the  “Counter  Lunch.” 

3.  That  the  Auditor  erred  in  not  giving  due  consid¬ 
eration  to  and  in  not  making  allowance  for  and  on 
account  of  the  decrease  in  the  number  of  plaintiff’s 
customers  and  in  the  receipts  of  plaintiff’s  business 
due  to  or  the  result  of  causes  other  than  the  competi¬ 
tion  of  the  “Counter  Lunch”,  that  is  to  say: 

a.  The  re-routing  of  the  Capital  Transit  cars 
from  9th  Street  to  7th  Street,  and  the  change  of 


19 


transfer  stop  from  9th  and  New  York  Avenue, 
N.  W.,  to  7th  and  K  Streets,  N.  W. 

b.  The  Washington,  Baltimore  and  Annapolis 
railroad  ceasing  operations. 

c.  The  competition  of  the  Western  Lunch,  lo¬ 
cated  almost  'directly  opposite  to  Plaintiff’s  res¬ 
taurant. 

d.  The  changes  in  the  neighborhood. 

4.  That  the  Auditor  erred  in  failing  to  charge  the 
plaintiffs  with  a  duty  to  take  prompt  action  in  order 
to  minimize  damages. 

5.  That  the  Auditor  erred  in  admitting  in  evidence 
what  purported  to  be  bills  of  fare  of  the  Counter 
Lunch,  over  objection  of  defendant’s  counsel. 

6.  That  the  Auditor  erred  in  overruling  defendant’s 
motion  to  strike  out  all  of  the  testimony  of  plaintiff’s 
witness  William  A.  Rebis. 

7.  The  finding  of  the  Auditor  to  the  effect  that  the 
damages  sustained  by  the  plaintiff  due  to  the  competi¬ 
tion  of  the  Counter  Lunch  amount  to  Nine  Thousand 
Dollars,  is  clearly  erroneous  and  the  said  finding  is 
unreasonable  and  excessive  in  amount  and  not  sup¬ 
ported  by  the  evidence. 

8.  Appellant  makes  the  further  and  general  point 
on  appeal  that  the  Court  erred  in  overruling  defen¬ 
dant’s  objections  to  the  Report  of  the  Auditor  and  in 
confirming  the  said  Report,  and  directing  judgment 
in  the  sum  of  Nine  Thousand  Dollars  and  costs,  to  be 
entered  against  defendant  Goodacre. 

The  attention  of  the  Court  is  respectfully  directed 
to  the  reference  in  the  last  above  point  on  appeal  num- 
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bered  8  to  objections  to  the  report  of  the  auditor,  which 
reference  is  sufficient,  in  effect,  to  incorporate  those 
objections  in  the  Points  on  Appeal  and  as  parts 
thereof.  The  objections  filed  in  the  Court  below  ap¬ 
pear  in  full  in  the  Record  on  Appeal  on  pages  155  to 
160  inclusive.  In  the  said  objections  failure  of  the 
auditor  to  make  findings  of  fact  is  expressly  specified 
as  error  in  the  1st,  2nd  and  4th  numbered  paragraphs 
thereof  reading  respectively  as  follows: 

1.  “The  Auditor  erred  in  awarding  damages  to 
the  plaintiff  in  the  sum  of  $9,000.00. 

“The  award  is  merely  an  arbitrary  sum  as  the 
Auditor  failed  to  make  anv  finding  of  facts  from 
the  testimony  adduced  upon  which  the  same  could 
be  founded  much  less  computed.” 

2.  “The  Auditor  erred  in  awarding  damages  to 
the  plaintiff  on  the  mere  finding  as  appears  from 
the  Report  that  there  was  a  marked  decrease  in 
the  number  of  plaintiff’s  customers  and  in  the  re¬ 
ceipts  of  plaintiff’s  business  after  the  opening  of 
the  Counter  Lunch  and  that  such  decrease  was 
caused  almost  entirely  by  the  operation  of  the 
Counter  Lunch.” 

4.  “The  Auditor  erred  in  awarding  damages  to 
the  plaintiff  in  that  no  testimony  was  adduced  at 
the  hearings  upon  which  a  finding  for  substantial 
damages  could  be  made. 

“In  this  jurisdiction  it  is  well  established  that 
to  justify  an  award  of  damages  for  violation  of  a 
covenant  not  to  conduct  a  competing  business,  ac¬ 
tual  damages  must  have  been  proved.  The  Report 
of  the  Auditor  merely  awards  damages  in  an  ar¬ 
bitrary  sum  without  a  single  finding  of  fact  from 
the  testimony  adduced  at  the  hearings  upon  which 
the  same  could  be  based.” 
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SUMMARY  OF  ARGUMENT. 

The  Report  of  the  Auditor  consists  largely  of  ex¬ 
cerpts  from  the  testimony  adduced  at  the  hearings  held 
before  him  and  conclusions  purporting  to  be  derived 
therefrom  which  include  an  award  of  damages  in 
the  sum  of  Nine  Thousand  Dollars.  No  findings  of  fact 
were  made  by  the  auditor.  Let  it  be  assumed  for  the 
purposes  of  the  argument  only  that  such  a  report  com¬ 
plied  with  the  reference,  so  that  neither  Federal  Equity 
Rule  7 QV»  nor  Rule  52  of  new  Federal  Rules  of  Civil 
Procedure  controlled  the  auditor  in  making  his  report. 
It  would  then  be  necessary  for  this  court,  as  in  an  ap¬ 
peal  of  a  jury  case,  to  review  all  the  evidence  in  order 
to  determine  whether  there  was  any  testimony  suffi¬ 
cient  to  sustain  the  award.  It  is  submitted  that  no 
testimony  was  adduced  upon  which  an  award  of  sub¬ 
stantial  damages  can  be  predicated. 

The  book  of  account  was  too  inaccurate  and  loosely 
kept  tc  justify  reliance  being  placed  upon  it  as  reflect¬ 
ing  the  business  done  by  the  Ninth  and  New  York  Ave¬ 
nue  restaurant.  The  estimate  of  daily  loss  made  by 
appellee  Panagopoulos  was  a  mere  guess  on  his  part 
without  any  supporting  evidence.  Testimony  as  to  cus¬ 
tomers  who  changed  their  patronage  was  vague  and 
indefinite.  Exhibits  “A”  and  “B”  purporting  to  show 
the  profit  and  loss  account  were  prepared  by  an  ac¬ 
countant  (Revis)  who  on  his  own  admission  had  no 
personal  knowledge  nor  basis  for  allocating  the  entries 
as  he  did  in  preparing  these  exhibits,  and  his  testimony 
therefore,  was  inadmissible.  Testimony  as  to  fewer 
customers  as  shown  by  the  number  of  checks  used  had 
no  evidential  value  because  no  count  of  these  checks 
was  made  at  any  time. 


AH  of  this  testimony  was  vague,  speculative  and  un¬ 
certain,  and  does  not  support  an  award  of  substantial 
damages. 

The  damages  awarded  must  in  any  view  be  exces¬ 
sive,  for  the  auditor  not  only  awarded  a  sum  larger 
than  the  minimum  estimated  by  appellee  Panagopoulos 
but  failed  to  give  due  consideration  to,  or  take  into  ac¬ 
count,  causes  other  than  the  operation  of  the  Counter 
Lunch  which  would  largely  account  for  any  loss  sus¬ 
tained  by  Ninth  and  New  York  Avenue  restaurant. 
These  included  the  re-routing  of  the  street  cars  and 
moving  the  transfer  station  from  in  front  of  its  door, 
the  abandonment  of  one  railroad  whose  cars  formerly 
stopped  there,  competition  of  a  large  comparable 
lunchroon  operating  across  the  street  with  cut  prices, 
increase  in  the  cost  of  food,  increase  in  the  rent  during 
a  portion  of  the  period  in  question,  and  in  the  general 
deterioration  of  the  neighborhood.  No  findings  of  fact 
are  made  by  the  Auditor  in  his  report  as  to  the  effect 
of  any  of  these  causes  upon  the  losses  of  profits  claimed 
to  have  been  suffered  by  appellees  or  upon  the  damages 
estimated  and  awarded. 

Appellee  Panagopoulos  stated  that  he  knew  appel¬ 
lant  was  operating  the  Counter  Lunch  from  the  time  it 
opened,  but  nevertheless  did  not  seek  to  obtain  a  tem¬ 
porary  injunction  restraining  violation  of  the  restric¬ 
tive  covenant  and  delayed  for  more  than  two  years  be¬ 
fore  filing  the  amended  Bill  of  Complaint.  There  should 
be  no  recovery  under  these  circumstances.  Those  in¬ 
jured  must  use  reasonable  efforts  to  minimize  losses 
and  this  appellees  entirely  failed  to  do. 

What  purported  to  be  menus  of  the  Counter  Lunch 
were  objected  to  by  appellant  and  were  improperly  ad¬ 
mitted.  The  witness  who  stated  that  he  obtained  menus 
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from  the  Counter  Lunch  could  not  identify  those 
offered  in  evidence,  and  further  testified  that  he  pro¬ 
cured  them  two  years  later  than  appellee  Panagopoulos 
testified  he  had  received  these  menus  from  this  witness. 
It  cannot  be  argued  that  any  use  should  now  be  made 
of  these  papers  which  were  admitted  by  the  auditor 
without  proper  identification. 

Proof  of  profit  and  loss  in  the  operation  of  Ninth! 
and  New  York  Avenue  restaurant  depended  solely  upon 
the  testimony  of  the  witness  Revis.  It  appeared  that 
he  was  an  accountant,  had  audited  the  book  of  account 
once  a  year  for  some  time,  but  had  not  been  furnished 
with  any  vouchers  to  support  disbursements,  had  no 
personal  knowledge  of  the  significance  of  the  figures 
which  he  had  to  obtain  by  word  of  mouth  from  appel¬ 
lee  Panagopoulos,  and  had  prepared  merely  for  the 
purpose  of  the  hearings,  Exhibits  “A”  and  “B”  pur¬ 
porting  to  be  a  profit  and  loss  account  of  the  business 
summarized  from  the  book.  This  witness  was  under 
these  circumstances  erroneously  allowed  by  the  Audi¬ 
tor  to  testify  as  to  profit  and  loss  from  Exhibits  “A” 
and  “B”.  Had  the  Auditor  correctly  ruled  that  this 
testimony  was  inadmissible  there  would  have  been  no 
testimony  before  him  upon  which  any  computation  or 
comparison  of  profits  and  losses  could  have  been  ob¬ 
tained  to  support  an  award  of  substantial  damages. 

It  is  finally  submitted  that  the  Court  below  erred  in 
confirming  the  Report  of  the  Auditor  and  directing 
judgment  to  be  entered  in  the  sum  of  Nine  Thousand 
Dollars,  because  no  findings  of  fact  were  included  in 
the  report,  and  therefore  in  their  absence  this  Court 
on  appeal  must  remand  the  cause  with  instructions. 
Federal  Equity  Rule  70^  was  in  force  when  the  pro¬ 
ceedings  originated  and  that  rule  had  been  superseded 
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by  Rule  52  of  the  Federal  Rules  of  Civil  Procedure 
when  the  Report  was  filed.  Both,  however,  required 
findings  of  fact  to  be  filed,  the  former  in  equity  cases 
only,  and  the  latter  in  all  cases  tried  without  a  jury. 
Whichever  rule  may  be  held  to  have  controlled  (in  view 
of  the  litigation  having  commenced  under  one  rule  and 
having  terminated  in  a  judgment  after  that  rule  had 
been  superseded  by  the  other),  since  both  rules  re¬ 
quired  findings  of  fact  under  the  decisions  of  this 
Court,  it  should  not  review  upon  this  record  for  the 
reason  that  failure  to  comply  with  either  rule  has  re¬ 
sulted  in  no  factual  basis  being  presented  upon  which 
a  consideration  of  the  correctness  of  the  result  reached 
can  be  bottomed. 

ARGUMENT. 

I. 

The  Auditor  Erred  in  Awarding  Substantial  Damages. 

Under  this  heading  it  is  assumed  for  the  purposes  of 
the  argument  that  it  was  not  necessary  under  the  ref¬ 
erence  for  the  Auditor  to  include  findings  of  fact  in 
his  report,  and  that  it  is  the  duty  of  this  Court  to  con¬ 
sider,  as  in  a  jury  case,  all  the  evidence  adduced  in 
order  to  determine  whether  the  award  can  be  upheld. 
This  assumption  is  necessary  for  if  either  Federal 
Equity  Rule  70 l/»  or  Rule  52  of  Federal  Rules  of  Civil 
Procedure  controlled  the  Auditor,  then  under  the  deci¬ 
sions  of  this  Court  hereinafter  discussed,  the  cause 
must  be  remanded  because  the  lower  court  is  consti¬ 
tuted  the  fact  finding  body,  and  without  findings  of 
facts  in  the  report  there  is  nothing  for  this  Court  to 
review. 

The  evidence  adduced  at  the  hearings  as  to  actual 
damages  sustained  was  vague,  indefinite  and  specula- 
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tive,  and  does  not  justify  an  award  of  substantial 
damages. 

Since  the  Auditor  eliminated  from  bis  estimate  of 
damages  any  capital  loss  sustained  by  Ninth  and  New 
York  Avenue  restaurant  from  operation  of  the  Counter 
Lunch,  his  award  must  be  based  upon  loss  of  profits 
sustained  by  the  former  while  the  latter  was  open. 

The  general  rule  as  to  recovery  for  loss  of  profits 
is  stated  as  follows: 

“In  the  earlier  cases  there  was  a  tendency  to 
deny  a  recovery  for  lost  profits  as  an  element  of 
damages.  The  modern  rule,  however,  does  not 
deny  a  recovery  of  profits  because  of  the  fact  that 
they  are  profits,  but  because  they  are  speculative, 
contingent,  or  uncertain,  and  while  there  are  many 
cases  in  which  they  have  been  denied  upon  these 
grounds,  the  generally  accepted  rule  is  that,  where 
it  is  shown  that  a  loss  of  profits  is  the  natural  and 
probable  consequences  of  the  act  or  omission  com¬ 
plained  of,  and  their  amount  is  shown  with  suffi¬ 
cient  certainty,  there  may  be  a  recovery  therefor ; 
but  anticipated  profits  cannot  be  recovered  where 
they  are  dependent  upon  uncertain  and  changing 
conditions,  such  as  market  fluctuations,  or  the 
chances  of  business,  or  where  there  is  no  evidence 
from  which  they  may  be  intelligently  estimated. 
So  evidence  to  establish  profits  must  not  be  uncer¬ 
tain  or  speculative.  It  is  not  necessary  that  profits 
should  be  susceptible  of  exact  calculation,  it  is  suf¬ 
ficient  that  there  be  data  from  which  they  may  be 
ascertained  with  a  reasonable  degree  of  certainty 
and  exactness.’’ 

17  Corpus  Juris,  785  ct  seq. 

Again  in  discussing  profits,  we  quote  from  the  same 
authority  as  follows: 

“As  has  been  already  stated,  profits  cannot  be 
recovered  as  an  element  of  damages  where  they 
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are  speculative,  contingent,  or  uncertain.  Hence, 
there  must  be  reasonable  proof  of  their  amount, 
and  for  this  purpose,  actual  past  profits  and  re¬ 
ceipts  in  the  particular  business  or  undertaking, 
where  not  too  remote  from  the  injury  or  wrong 
complained  of,  and  although  they  may  vary  from 
time  to  time,  may  be  shown,  although  they  cannot 
be  taken  as  an  exact  measure  of  future  profits;  and 
the  various  contingencies  by  which  they  would 
probably  be  affected  should  be  considered  and 
given  such  weight  as  they  are  entitled  to  in  the 
sound  discretion  of  the  jury.  In  actions  on  con¬ 
tract,  where  the  breach  alleged  consists  in  pre¬ 
vention  of  performance,  profits  as  an  element  of 
damages  are  ordinarily  measured  by  the  difference 
between  the  contract  price  and  the  cost  of  per¬ 
formance,  it  being  proper  to  make  reasonable  de¬ 
duction  for  the  less  time  for  which  plaintiff  is  en¬ 
gaged  in  the  work,  the  cost  of  doing  business,  and 
for  release  from  the  care,  trouble,  risk,  and  ex¬ 
pense  attending  a  full  execution  of  the  contract, 
although  as  to  this  last  proposition  there  is  author¬ 
ity  to  the  contrary.  Further,  the  jury  may  make 
an  allowance  for  any  uncertainty  which  may  exist. 
In  estimating  the  cost  of  performance,  the  price 
of  labor  and  material  at  the  time  of  the  breach, 
without  regard  to  subsequent  fluctuations,  is  alone 
to  be  considered.” 

17  Corpus  Juris,  910  et  seq. 

The  evidence  offered  by  the  appellees  to  prove  sub¬ 
stantial  damages  were  first  a  book  of  account  of  Ninth 
and  New  York  Avenue  restaurant  kept  by  appellee 
Panagopoulos.  From  his  testimony  it  appeared  that 
the  receipts  were  entered  in  this  book  by  Appellee 
Panagopoulos  from  the  cash  register  tape  readings 
each  evening,  the  tape  being  then  destroyed  and  dis¬ 
bursements  were  entered  from  receipted  bills  paid 
either  by  cash  or  check  during  the  day,  which  receipts 
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were  likewise  destroyed  within  a  day  or  two,  and  that 
the  check  stubs  were  also  destroyed  as  soon  as  the  par¬ 
ticular  check  book  was  used  up.  Customers’  checks 
were  also  destroyed  without  even  being  counted,  and 
Panagopoulos  included  under  disbursements  items  of 
personal  expenditures  not  connected  with  the  business. 
This  book  lined  as  appears  in  Schedule  3  (R.  479)  was 
the  only  book  of  account  kept  for  the  Ninth  and  New 
York  Avenue  restaurant  and  from  inspection  did  not 
for  any  period  disclose  the  condition  of  the  business. 
Neither  day  book,  journal  nor  ledger  was  kept. 

In  order  to  show  a  profit  and  loss  statement  it  ap¬ 
peared  that  an  accountant  who  for  some  years  had  an¬ 
nually  audited  the  books  of  this  restaurant,  some 
months  prior  to  and  in  preparation  for  the  hearings 
before  the  Auditor,  prepared  appellees’  Exhibits  “A” 
and  “B”  by,  as  he  stated,  going  over  the  book  again 
and  obtaining  the  figures  placed  thereon.  This  auditor 
was  not  furnished  at  any  time  with  vouchers  to  sup¬ 
port  disbursements  and  had  no  personal  knowledge  of 
any  entry.  He  consulted  appellee  Panagopoulos  as  to 
the  significance  of  the  figures  and  then  used  his  own 
judgment  as  to  what  to  include  or  exclude  from  his 
computations.  He  appeared  as  a  witness  and  over  the 
objection  of  appellant  testified  not  from  the  book  of 
account  but  from  Exhibits  “A”  and  “B”  as  to  profits 
and  loss  of  the  Ninth  and  New  York  Avenue  restaurant 
during  the  period  covered  by  the  book  of  account.  This 
was  the  only  evidence  offered  to  explain  the  figures  in 
the  book  so  as  to  give  them  meaning  as  reflecting  the 
results  obtained  from  operation  of  this  restaurant. 

In  order  to  test  the  accuracy  of  the  calculations  of 
this  auditor,  if  the  same  were  admissible  in  evidence, 
appellant  employed  an  accountant  (Duvall)  who  au- 
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dited  the  figures  as  shown  in  the  book  and  testified  as 
to  observations  he  had  made  of  the  method  of  book¬ 
keeping  as  wTell  as  to  errors  in  the  totals  used  in  com¬ 
puting  exhibits  “A”  and  “B”,  and  how  those  totals  as 
shown  thereon  w’ere  determined. 

This  accountant  gave  evidence  at  the  hearings  al¬ 
though  no  excerpts  from  his  testimony  wTere  quoted  by 
the  Auditor  in  his  Report,  and  wTho  entirely  ignored  the 
same.  This  witness  testified  that  the  totals  used  in 
computing  Exhibits  “A”  and  “B”  w’ere  in  a  great 
majority  of  instances  erroneous,  those  in  the  disburse¬ 
ment  column  being  in  every  instance  incorrect,  during 
the  43  months  period  covered  by  the  book  of  account, 
and  the  totals  of  receipts  in  error  in  19  instances  out 
of  43. 

He  also  testified  that  in  order  to  make  the  monthly 
accounts  balance  appellees  ’  auditor  used  in  almost 
every  instance  w’hat  witness  called  an  adjustment  fig¬ 
ure  which  would  run  as  high  as  $500  in  a  month,  and 
that  in  more  than  125  instances  the  daily  receipts  and 
disbursements  were  exactly  the  same,  certainly  an  ex¬ 
traordinary  chain  of  coincidences. 

The  actual  figures  arrived  at  by  this  witness  are 
showm  in  Schedules  1,  2  and  3  (R.  477,  478,  479).  This 
testimony  stands  uncontroverted. 

It  is  submitted  that  this  book  of  account  so  irregu¬ 
larly  kept,  and  admittedly  inaccurate,  is  worthless  as 
evidence  and  that  the  purported  profit  and  loss  state¬ 
ments,  Exhibits  “  A”  and  “B”  derived  as  shown  from 
inaccurate  totals  and  arbitrary  figures  inserted  to 
strike  a  balance,  have  no  evidentiary  value  upon  the 
question  of  damages.  The  evidence  of  the  witness  who 
testified  from  these  exhibits  as  to  profit  and  loss  was 
not  admissible  not  only  because  he  was  not  the  book- 
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keeper  but  as  well  because  bis  calculations  were  not 
based  upon  what  the  book  showed,  but  partly,  accord¬ 
ing  to  his  own  admission,  upon  his  own  judgment. 

If  the  auditor  had  sustained  appellant’s  motion  to 
strike  all  the  testimony  of  this  witness,  which  is  later 
discussed,  the  book  of  account  'was  without  meaning  as 
to  loss  of  profits  and  contained  nothing  tending  to  es¬ 
tablish  loss  of  profits  or  otherwise  useful  in  computing 
damages. 

Appellee  Panagopoulos  testified  that  he  noticed  a 
falling  off  in  receipts  of  from  $35  to  $40  a  day  from  the 
time  the  Counter  Lunch  opened  until  it  closed  and  that 
he  charged  all  of  this  loss  to  competition  from  that 
source.  Panagopoulos  might  just  as  well  have  set  the 
figure  of  daily  loss  at  $100  for  any  evidentiary  force  it 
might  have  in  determining  damages.  No  explanation 
was  offered  as  to  how  he  arrived  at  this  figure  of  daily 
loss.  The  customers  checks  were  not  counted,  either 
before  or  after  the  opening  of  the  Counter  Lunch,  and 
even  if  the  book  of  account  was  accepted  as  evidence 
of  receipts  it  would  demonstrate  that  it  would  be  pure 
conjecture  to  state  an  usual  daily  receipt  either  before 
or  after  the  Counter  Lunch  opened  as  a  cursory  exam¬ 
ination  discloses  such  fluctuations  from  month  to 
month,  that  it  would  be  quite  beyond  the  range  of  pos¬ 
sibility  to  predict  with  any  accuracy  daily  receipts  for 
any  period  by  reference  to  former  receipts.  No  sup¬ 
porting  evidence  "was  offered  to  bolster  up  the  state¬ 
ment  as  to  daily  loss  and  it  stands  at  best  as  a  specula¬ 
tive  and  conjectural  estimate  from  which  an  inference 
that  damages  were  sustained  is  not  justified,  infring¬ 
ing  as  it  does,  the  rule  that  damages  must  be  proven 
with  reasonable  certainty. 
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Using  figures  as  shown  by  the  book  of  account  taken 
from  Schedule  A,  it  shows  that  the  monthly  receipts 
from  May,  1933  to  November  of  that  year  inclusive, 
steadily  decreased  from  the  previous  month,  except  in 
a  single  instance,  July,  where  a  gain  of  $200  in  receipts 
is  shown  over  June. 


May,  1933  . $7,049.66 

June,  1933  .  6,500.37 

July,  1933  . 6,706.68 

August,  1933  . 6,577.84 

Sept.  1933  . 6,431.68 

Oct.  1933  . 5,968.79 

Nov.  1933  . 5,606.35 


This  decline  in  the  business  of  the  appellees  cannot  be 
charged  to  the  operation  of  the  Counter  Lunch  which 
did  not  open  until  December  of  that  year,  but  it  would, 
if  the  book  were  accurate,  show  that  something  was 
progressively  affecting  the  business  of  Ninth  and  New 
York  Avenue  restaurant  adversely.  No  testimony  was 
offered  to  explain  the  causes  of  this  steady  loss  of 
business  or  when  the  saturation  point  was  reached  but 
with  declining  receipts  as  shown,  it  would  be  impossible 
to  fix  a  standard  for  daily  receipts  from  which  a  falling 
off  of  $35  to  $40  a  day  thereafter  could  be  charged  to 
any  new  factor. 

Under  these  circumstances  it  would  be  mere  specu¬ 
lation  to  allocate  loss  of  receipts  in  any  amount  to  an 
intervening  cause. 

Other  testimony  of  Panagopoulos  adds  little  to  his 
judgment  in  determining  and  allocating  losses  he  said 
he  sustained  or  to  his  credibility. 

He  swore  that  after  the  Western  Lunch  restaurant, 
which  on  this  record  must  be  held  comparable  to  his 
own,  moved  to  its  new  location  with  seating  capacity 
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tripled  and  cutting  prices  on  everything  sold  a  loss  of 
receipts  of  from  $5  to  $8  a  day  was  noticed,  but  it  only 
hurt  him  a  little,  so  he  did  not  pay  much  attention  to  it, 
and  he  subsequently  charged  all  of  his  loss  to  the  op¬ 
eration  of  the  Counter  Lunch,  a  different  type  of  lunch¬ 
room  altogether.  This  witness  subscribed  to  the 
N.R.A.,  but  then  ignored  it,  and  did  not  think  that  the 
bank  holiday  hurt  his  business,  although  two  in  the 
immediate  neighborhood  did  not  reopen,  because  he 
took  it  as  a  joke.  This  appellee  testified  that  his  pre¬ 
vious  books  of  account  in  a  different  form  were  burned 
in  a  fire  at  the  lunchroom  in  October,  1932.  It  is  a 
matter  of  common  knowledge  that  bound  books  do  not 
burn  readily,  and  the  fire  described  by  this  witness 
seems  to  have  been  hardly  hot  enough  to  have  accom¬ 
plished  their  destruction.  It  is  suggested  that  it  might 
not  have  been  to  the  advantage  of  the  appellees  to  have 
a  comparison  made  between  their  bookkeeping  methods 
when  no  litigation  was  in  prospect,  and  their  system 
when  a  law  suit  was  in  the  offing.  Panagopoulos  also 
knew  that  appellant  was  operating  the  Counter  Lunch 
from  the  time  it  opened,  he  said,  and  taking  him  at  his 
word  it  was  hardly  fair  dealing,  as  later  discussed,  to 
delay  taking  affirmative  action  to  protect  his  rights 
since  he  did  not  see  fit  to  communicate  directly  with 
appellant  before  resorting  to  the  courts. 

Panagopoulos  testified  that  between  120  to  150 
people  during  each  24  hours  who  formerly  ate  with  him 
at  Ninth  and  New  York  Avenue  restaurant  changed 
their  custom  to  the  Counter  Lunch  after  it  opened,  and 
so  continued  until  it  closed.  Now,  while  this  statement 
fits  neatly  with  his  other  unsupported  testimony  that 
he  noticed  a  loss  in  receipts  of  $35  to  $40  a  day  from 
the  operation  of  the  Counter  Lunch,  and  that  his  aver- 


32 


age  check  was  from  25  to  28  cents,  it  has  not  a  shred 
of  other  evidence  to  support  it,  and  is  ridiculous  on  its 
face.  The  checks  which  were  given  customers  so  that 
they  could  pay  the  cashier  were  not  counted  and  were 
immediately  dost  roved,  so  the  witness  had  no  count  on 
the  number  of  daily  customers,  either  before  or  after 
Counter  Lunch  opened.  To  accept  such  a  random 
statement  as  of  any  value  in  determining  the  amount 
of  an  award  of  damages  violates  not  only  the  rule  of 
evidence  requiring  reasonable  certainty  but  plain  com¬ 
mon  sense.  The  interest  of  this  witness  in  the  outcome 
of  the  litigation  might  furnish  the  motive  for  the  haste 
with  which  he  destroyed  all  documentary  evidence — 
receipted  bills,  check  books  and  customers  checks — 
which  could  support  the  authenticity  of  his  book  of  ac¬ 
count  or  his  estimate  of  the  number  of  former  custo¬ 
mers  he  lost  each  day  while  Counter  Lunch  was  op¬ 
erating. 

We  propose  to  demonstrate  hereafter,  however,  that 
if  the  auditor  based  his  award  of  Nine  Thousand  Dol¬ 
lars  damages  on  any  evidence  at  all  adduced  before 
him,  it  must  have  been  by  accepting  the  testimony  of 
this  witness  as  truthful  and  reliable. 

If,  on  such  testimony  as  this,  large  sums  of  money 
can  by  judicial  process  be  taken  away  from  a  litigant, 
then  the  rules  of  evidence  as  enunciated  by  the  courts 
become  a  delusion  and  a  snare. 

To  further  prove  substantial  damages  to  appellees 
from  operation  of  the  Counter  Lunch  four  witnesses 
testified  as  to  customers  of  Xintli  and  Xew  York  Ave¬ 
nue  restaurant  transferring  their  patronage  to  the  for¬ 
mer  lunchroom  after  it  opened.  Two  of  these  witnesses 
were  long  time  employees  of  Ninth  and  Xew  York  Ave¬ 
nue  Lunch,  the  third  a  printer  for  that  establishment 
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and  the  last  a  taxi  driver.  Some  fifteen  of  these  cus¬ 
tomers  were  mentioned  by  name,  but  only  one  so  desig¬ 
nated  appeared  on  the  witness  stand.  This  was  the 
witness  Jacobson,  whose  testimony  the  auditor  failed 
to  even  mention  in  his  report,  who  stated  that  it  was 
correct  that  he  gave  up  patronizing  the  Panagopoulos 
restaurant,  but  because  of  a  quarrel  over  a  pin  ball 
game,  and  had  only  eaten  in  the  Counter  Lunch  once  in 
his  life.  Surely  such  general  indefinite,  unconvincing 
and  uncorroborated  testimonv  should  not  be  used  as  a 
basis  upon  which  to  predicate  an  award  of  substantial 
damages,  and  there  is  explicit  authority  to  the  effect 
that  it  is  insufficient. 

The*  only  other  testimony  adduced  at  the  hearings 
before  the  auditor  tending  to  show  loss  of  receipts  after 
the  opening  of  the  Counter  Lunch  came  from  the  wit¬ 
ness  Massey.  It  appeared  that  he  had  been  employed 
at  Ninth  and  New  York  Avenue  rsetaurant  for  many 
years,  at  the  time  in  question,  from  IIP.  M.  to  7  A.  M., 
and  noticed  that  where  before  the  opening  of  the  Coun¬ 
ter  Lunch  he  used  200  checks  a  night  thereafter  it  fell 
down  to  about  125.  This  testimony  is  open  to  the  same 
objection  as  to  the  testimony  of  Panagopoulos  that  120 
to  150  customers  left  him  and  ate  at  Counter  Lunch 
after  it  opened  and  so  continued  until  it  was  closed, 
namely,  that  since  the  customers’  checks  were  not 
counted  but  immediately  destroyed,  the  only  support¬ 
ing  evidence  was  made  unavailable  by  the  appellees 
themselves.  Even  if  the  statement  were  honestlv  made, 
it  amounts  to  no  more  than  a  guess  or  conjecture  and 
lacks  probative  value  as  a  measurement  of  substantial 
damages. 

This  Court  in  lid //hhi.cfinc  v.  Doicnnj,  7  App.  D.  C. 
.‘>40,  which  was  an  action  at  law  for  violation  of  a  re- 


.‘>4 

strict iw*  covenant  not  to  engage  in  a  competing  busi¬ 
ness  tried  before  a  jury  which  returned  a  verdict  for 
the  plaintiff  in  nfli ri i lin.u'  the  judgment  entered  thereon 
considered  the  necessity  of  actual  proof  of  damage. 
Speaking  through  Mr.  Justice  Morris,  the  Court  said 
at  p.  350 :  i 

“It  is  ipiite  trm*,  in  this  class  of  cases,  as  in  all 
others,  that  to  justify  a  verdict  for  actual  dam¬ 
ages,  actual  damages,  must  have  been  alleged  and 
must  have  been  proved.” 

The  law  as  so  stated  is  in  general  accord  with  the 
decisions  in  other  jurisdictions. 

A  well  considered  case  directly  in  point  is  SI.  Ger¬ 
main  v.  Bakery  <('•  Confectionery  Workers  Union  Xo.  0 
of  Seattle .  et  at.,  07  Wash.  1 2S2,  166  Pac.  663 

The  suit  was  against  a  labor  union  for  damages  done 
to  a  business  by  picketing.  There  was  a  finding  for  the 
defendant  and  upon  appeal  Mount,  Justice,  at  page  293, 
stated  the  law  as  follows  as  to  damages: 

“Appellants  insist  that  they  are  entitled  to  dam¬ 
ages.  The  record  shows,  beyond  dispute,  that 
there  was  a  large  falling  off  in  the  appellants  busi¬ 
ness  immediately  after  pickets  were  stationed  in 
front  of  the  premises,  and,  while  it  is  plain  that  the 
appellants  are  entitled  to  recover  the  damages 
they  have  suffered  by  reason  of  the  unlawful  pick¬ 
eting,  we  find  nothing  in  the  record  upon  which  to 
base  a  judgment  for  any  substantial  amount.  We 
find  nothing  in  the  record  showing  what  the  profits 
of  the  business  were.  The  average  gross  receipts 
for  many  months,  prior  to  the  picketing  com¬ 
plained  of  amounted  to  more  than  $4,000.00  per 
month.  Thereafter  the  average  receipts  amounted 
to  little  more  than  $1,000.00  per  month.  But,  with¬ 
out  a  showing  of  the  profits  which  the  appellants 


made,  a  judgment  for  damages  cannot  be  based 
upon  average  receipts.  W’c  are  of  tin*  opinion 
that,  under  tin*  facts,  tin*  trial  court  should  have 
granted  nominal  damages.” 


To  the  effect  that  the  loss  of  old  customers  to  the 
competitor  is  not  a  criteria  upon  which  to  predicate 
an  award  of  substantial  damages,  is  the  case  of  IIow- 
nrd  v.  I'a/jloi ,  b!)  Ala.  4o0,  Id  So.  121,  where  at  page 
4')4  the  Court  speaking  through  Head,  .Justice,  said: 

“The  theory  of  the  plaintiff’s  case  is  that  he 
purchased  the  bar  and  fixtures  and  lease  from  de¬ 
fendant  together  with  the  good  will  of  the  busi¬ 
ness  defendant  was  then  carrying  on  and  in  con¬ 
sideration  therefor  paid  him  the  sum  of  $1400.00, 
and  defendant  agreed  not  to  engage  in  similar 
business  in  Decatur .  The  case  from  plain¬ 

tiffs  standpoint  is  simply  one  of  the  purchase  of 
the  fixtures,  etc.,  at  tile  gross  agreed  price  of 
$1400.00,  defendant  agreeing  to  abstain  from  en¬ 
gaging  in  a  competitive  business.  This  is  demon¬ 
strated  by  the  complaint  itself.  The  amount  paid 
therefore  can  exert  no  influence  upon  the  question 
of  the  extent  and  amount  of  damages  plaintiff  suf¬ 
fered  by  breach  of  the  agreement  not  to  again 
engage  in  business.  Those  damages  must  be  de¬ 
termined  by  other  criteria.  The  only  evidence 
touching  the  measure  of  damages  plaintiff  sus¬ 
tained  by  reason  of  the  alleged  breaches  is  con¬ 
tained  in  his  statement  as  a  witness  that  his  busi¬ 
ness  fell  off  very  greatly  after  Howard  opened 
up  on  the  corner  of  Bank  and  Market  Streets  and 
that  Howard’s  old  customers  followed  him  to  that 
place  and  did  not  deal  with  the  witness.  It  is  per¬ 
fectly  manifest  that  this  furnishes  no  data  by 
which  the  jury  could  possibly  arrive  at  the  amount 
of  plaintiff’s  damages.  The  proof  must  go  fur- 
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ther  than  this  in  order  to  recover  more  than  nom¬ 
inal  damages.  1  Sedgwick  on  Damages  (8th  Ed.), 
Sections  182,  154...” 

An  estimate  of  profits  by  an  interested  witness  does 
not  constitute  such  evidence  as  will  support  a  judg¬ 
ment  for  damages. 

Salaban  v.  East  St.  Louis  etc.  Water  Co.,  284  Ill. 
App.  358  at  p.  359,  1  N.  E.  (2d)  731. 

See  also  the  following  supporting  decisions : 


Mollyneaux  v.  Wittenberg,  39  Xeb.  547,  58  N.W. 


205; 

Wittenberg  v.  Mollyneaux,  55  Xeb.  429,  75  X.  W. 
835;  59  Neb.  203,  80  X.  \V.  824;  60  Xeb.  583, 
S3  N.W.  842; 


Russel  v.  Olson,  22  X.  C.  410, 133  X.  W.  1030; 
Bristol  etc.  Rif.  Co.  v.  Bullock  etc.  Mfg.  Co.,  101 
Va.  652,  44  S.  E.  892; 

Gabelin  v.  Hamilton,  et  al.,  (1S66)  18  La.  Ann. 


646; 

Crow  v.  Manning,  45  La.  Ann.  1221,  14  So.  122; 
Truitt  v.  Fahey,  3  Penewill  (Del.)  572,  52  A. 
339; 

Central  Coal  &  Coke  C.  v.  Hartman,  111  Fed.  R. 


96; 

Morroic  et  al.  v.  Missouri  Pac.  Ry.  Co.,  140  Mo. 

App.  200,  123  S.  W.  1034; 

Spruce  Co.  v.  Mays,  333  Mo.  582,  62  S.  W.  (2d) 
824. 


The  Damages  Awarded  Must  Be  Excessive. 

The  Auditor  in  his  Report  found  that  there  wTas  a 
marked  decrease  in  the  number  of  appellees’  customers 
and  receipts  of  the  business  after  the  opening  of  the 
Counter  Lunch,  and  that  decrease  was  caused  almost 
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entirely  by  operation  of  the  Counter  Lunch  and  then 
found  that  the  loss  occasioned  by  its  operation  was 
nine  thousand  dollars. 

Appellee  Panagopoulos  testified  that  the  diminution 
of  receipts  after  the  Counter  Lunch  opened  was  from 
$35  to  $40  daily,  or  from  $1000  to  $1200  a  month,  and 
that  this  loss  of  income  continued  all  the  time  the  Coun¬ 
ter  Lunch  was  in  operation.  He  further  testified  that 
had  he  not  been  deprived  of  this  business  he  would 
have  had  on  it  a  profit  of  about  30  per  cent  or  $360  a 
month.  This  estimate  was  controverted,  however,  by 
the  witness  Lopatin  who  was  proprietor  of  a  compar¬ 
able  restaurant  and  testified  that  not  more  than  13  to 
15  per  cent  profit  could  be  made  upon  additional  re¬ 
ceipts  of  $1000  to  $1200  in  a  month.  The  burden  of 
proof  of  anticipated  profits  was  upon  the  appellees 
and  was  not  sustained.  However,  $360  a  month  is  30 
per  cent  on  his  top  figure  of  $1200  loss  of  gross  busi¬ 
ness  per  month,  and  as  the  Counter  Lunch  was  in  op¬ 
eration  29  months,  multiplying  $360  by  29  the  sum  of 
$10,440  is  obtained  as  the  calculation  of  this  appellee 
as  to  his  losses  on  the  basis  of  $1200  monthly  decrease 
in  business,  although  he  does  not  testify  to  so  much 
Joss,  for  he  says  from  $1000  to  $1200. 

The  Report  of  the  Auditor  is  diffuse.  The  reference 
instructed  the  Auditor  to  take  testimony  concerning 
the  damages,  if  any,  suffered  by  the  appellees  due  to 
the  violation  of  the  restrictive  covenant  by  the  appel¬ 
lant,  and  to  report  his  findings,  and  recommendations 
to  the  court.  The  report  takes  up  142  pages  of  the 
Record  on  Appeal,  of  which  the  first  six  refer  to  the 
pleadings,  decree  and  reference.  Then  follow  129  pages 
of  excerpts  from  the  testimony  adduced  at  the  hear¬ 
ings,  four  pages  devoted  to  the  claims  of  the  parties, 
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three  and  a  half  pages  devoted  to  quoting  excerpts 
from  Helphenstine  v.  Downey ,  7  App.  D.  C.  343,  and 
then  three  short  paragraphs  stating  his  conclusions, 
and  assessment  of  damages,  without  any  findings  of 
fact  or  a  single  reference  to  the  testimony  he  had  pre¬ 
viously  quoted  or  the  weight,  if  any,  which  he  gave  to 
it.  The  Auditor  then  devotes  a  paragraph  to  denying 
the  application  in  this  case  of  the  rule  that  it  is  the 
duty  of  a  plaintiff  to  minimize  damages,  and  finally  a 
paragraph  to  an  explanation  of  the  basis  for  his  fee. 

From  this  it  would  appear  that  the  Auditor  simply 
adopted  an  arbitrary  figure  without  regard  to  the  evi¬ 
dence,  except  that  he  in  effect  adopted  in  his  assess¬ 
ment  of  damages  the  unsupported  estimate  of  appellee 
Panagopoulos  as  to  his  loss  of  profits.  As  before 
pointed  out,  the  latter  estimated  his  loss  of  receipts 
at  from  $1000  to  $1200  a  month,  on  which  he  said  that 
he  would  have  made  about  30  per  cent  profit.  If  Ninth 
and  New  York  Avenue  Lunch  lost  $1000  a  month  in 
receipts  and  about  30  per  cent  profit  thereon,  its  loss 
for  the  entire  29  months  would  have  been  only  $S700. 
While  the  Auditor  should  have  disregarded  this  testi¬ 
mony  of  appellee  Panagopoulos  as  unsupported, 
merely  conjectured  and  self  serving,  he  can  certainly 
not  be  justified  in  assessing  damages  against  the  ap¬ 
pellant  at  an  even  higher  figure  than  that  set  by  this 
appellee  himself.  The  further  testimony  of  Panago¬ 
poulos  disproves  his  own  figures ;  yet  it  is  entirely  dis¬ 
regarded  by  the  Auditor  in  his  report.  Accepting  as 
true  the  statement  of  Panagopoulos  that  his  real  com¬ 
petitor,  the  'Western  Lunch,  caused  a  loss  of  only  $5 
to  $8  a  day,  why  then  should  this  loss  be  charged  to 
operation  of  the  Counter  Lunch?  Again  he  says  that 
food  prices  rose  during  the  period  the  Counter  Lunch 
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was  in  operation,  and  that  was  one  of  the  reasons  his 
business  did  not  show  a  profit;  that  his  rent  was  in¬ 
creased  during;  this  same  period;  and  that  his  payroll 
may  have  increased.  He  destroyed  almost  immedi¬ 
ately,  as  mentioned  above,  all  physical  evidence  to 
support  his  book  of  account.  Can  the  report  of  the 
auditor  stand  which  assesses  damages  ignoring  these 
admissions  by  an  appellee  as  well  as  the  causes  pre¬ 
sented  by  the  appellant  which  might  well  account 
for  any  losses  suffered  by  the  appellees  quite  apart 
from  the  operation  of  the  Counter  Lunch?  It  is  ur¬ 
gently  pressed  that  it  cannot. 

III. 

The  Auditor  Erred  in  Not  Giving  Due  Consideration 
to  and  in  Not  Making  Allowance  for  and  on  Ac¬ 
count  of  the  Decrease  in  the  Number  of  Plaintiff’s 
Customers  and  in  the  Receipts  of  Plaintiff’s  Busi¬ 
ness  Due  to  or  the  Result  of  Causes  Other  than  the 
Competition  of  the  Counter  Lunch. 

(a  and  b)  The  Auditor  Erred  in  Not  Giving  Considera¬ 
tion  to  and  Allowance  for  the  Re-routing  of  the  Cap¬ 
ital  Transit  Cars  from  9th  Street  to  7th  Street,  and 
the  Change  of  Transfer  Stop  from  9th  and  New 
York  Avenue,  N.  W.,  to  7th  and  K  Streets,  N.  W., 
and  the  Washington,  Baltimore  and  Annapolis 
Railroad  Ceasing  Operations. 

The  points  argued  under  this  heading  support  spe¬ 
cifically  the  general  proposition  that  the  damages 
awarded  must  have  been  excessive. 

The  auditor  found  that  there  was  a  marked  decrease 
in  the  number  of  customers  and  receipts  of  Ninth  and 
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New  York  Avenue  restaurant  after  the  opening  of  the 
Counter  Lunch  and  that  said  decrease  was  caused  al¬ 
most  entirely  by  the  operation  of  said  Counter  Lunch. 

It  is  axiomatic  that  the  number  of  people  who  pass 
to  and  fro  before  a  business  establishment  and  espe¬ 
cially  a  restaurant,  directly  affects  the  business  of  that 
establishment.  It  is  also  elementary  that  the  number 
of  people  who  pass  a  given  location  is  influenced 
very  materially  by  the  transportation  facilities  to 
and  from  that  location,  and  the  necessary  use  of  that 
location  as  a  transfer  junction  from  and  to  various 
lines  of  city  transportation  which  cross  there. 

The  Ninth  and  New  York  Avenue  restaurant  was 
located  on  the  southwest  corner  of  Ninth  and  New  York 
Avenue.  This  was  the  locus  of  a  street  car  station  on 
the  New  York  Avenue  street  car  line,  and  also  the 
transfer  point  to  and  from  all  street  car  lines  running 
on  9th  Street. 

At  one  time  during  the  period  of  operation  of  the 
Counter  Lunch  not  only  did  the  Washington,  Balti¬ 
more  and  Annapolis  line  which  ran  along  New  York 
Avenue  maintain  a  stop  in  front  of  Ninth  and  New 
York  Avenue  restaurant,  but  there  was  also  a  transfer 
station  in  front  of  said  restaurant  to  and  from  six 
street  car  lines  operating  north  and  south  on  9th 
Street.  i 

In  August,  1935,  the  Washington,  Baltimore  and 
Annapolis  Railway,  (which  had  been  an  interurban 
company  with  scheduled  departures)  ceased  to  oper¬ 
ate,  and  in  October,  1935,  five  street  car  lines  which 
had  been  operating  its  cars  north  and  south  on  9th 
Street  and  used  the  stop  directly  in  front  of  ap¬ 
pellees  ’  restaurant  as  a  transfer  point,  were  rerouted 
to  run  up  and  down  7th  street  and  the  transfer  point 
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changed  to  7th  and  K  Streets — thus  depriving  Ninth 
and  New  York  Avenue  of  the  traffic  of  those  street  car 
users.  These  five  street  car  lines  had  served  thickly 
settled  sections  of  the  city,  namely  Georgia  and  Alaska 
Avenue  (Silver  Spring),  Takoma  Park,  Brightwood, 
Soldiers  Home  and  Georgia  Avenue  and  Rock  Creek 
Church  Road. 

All  these  changes  were  affected  during  the  time  of 
the  operation  of  the  Counter  Lunch  whose  competition 
the  auditor  found  was  almost  entirely  the  cause  of  ap¬ 
pellee’s  loss  of  business. 

To  ignore,  as  the  auditor  did,  this  important  factor 
of  transportation  change,  the  seriousness  of  which  as 
affecting  the  business  of  restaurants  appears  from 
the  testimony,  is  to  place  upon  appellant  the  burden  of 
paying  for  a  serious  element  of  damages  over  which 
appellant  had  no  control. 

Certainly  this  element  is  not  negligible.  The  witness 
Lopatin,  proprietor  of  a  comparable  restaurant,  expe¬ 
rienced  the  results  of  a  similar  transportation  change. 
The  evidence  showed  that  there  had  been  a  street  car 
stop  directly  in  front  of  the  Lopatin  restaurant  near 
15th  and  New  York  Avenue,  N.  W.,  which  transfer  sta¬ 
tion  was  removed  by  the  Capital  Transit  Company. 
Lopatin  testified  that  the  taking  away  of  that  transfer 
point  meant  a  loss  to  him  which  he  estimated  at  “a 
good  10  per  cent.” 

The  Auditor  makes  no  finding  of  fact  as  to  the  effect 
of  the  transportation  changes  or  the  business  of  the 
Ninth  and  New  York  Avenue  restaurant,  but  contents 
himself  with  the  statement  that  the  falling  off  in  the 
number  of  appellees’  customers  and  receipts,  after  the 
Counter  Lunch  was  opened,  was  caused  almost  entirely 
by  its  operation. 
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It  is  submitted  that  so  pertinent  an  element  of  dam¬ 
age  to  the  Ninth  and  New  York  Avenue  restaurant  can¬ 
not  in  law  be  ignored  by  the  auditor,  and  that  his  as¬ 
sessment  of  damages  therefore  cannot  in  fairness  be 
allowed  to  stand. 

(c)  The  Auditor  Erred  in  Not  Giving  Due  Considera¬ 
tion  to  and  Allowance  for  the  Competition  of  the 
Western  Lunch,  Located  Almost  Directly  Oppo¬ 
site  to  Plaintiff’s  Restaurant. 

The  auditor  makes  no  comment  in  his  report  upon 
what  effect,  if  any,  competition  of  Western  Lunch  had 
upon  the  business  of  the  Ninth  and  New  York  restau¬ 
rant. 

The  auditor  found  there  was  a  marked  decrease  in 
the  number  of  customers  and  receipts  of  the  Ninth  and 
New  York  Avenue  restaurant  after  the  opening  of  the 
Counter  Lunch  and  that  said  decrease  was  caused  al¬ 
most  entirely  by  the  operation  of  said  Counter  Lunch. 
There  was  no  finding  of  fact  as  to  the  extent  that  the 
competition  of  the  Western  Lunch,  which  opened 
shortly  before  the  Counter’s  opening,  affected  the  al¬ 
leged  loss  of  profits  of  the  Ninth  and  New  York  Ave¬ 
nue  restaurant,  or  why  he  disregarded  this  obvious 
source  to  which  loss  of  business  should  at  least  in  part 
be  attributed. 

A  careful  analvsis  of  the  testimonv,  necessarv  in 
making  findings  of  fact,  would  have  disclosed  not  only 
that  the  Western  Lunch  was  the  one  serious  competitor 
and  the  probable  cause  of  greatest  loss  to  Ninth  and 
New  York  Avenue  restaurant,  but  also  that  the  Coun¬ 
ter  Lunch,  being  a  different  type  of  eating  place,  was 
not  in  a  substantial  sense  a  competitor  of  appellees’ 
restaurant,  and  could  have  caused  little,  if  any,  loss. 
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A  short  time  prior  to  the  Counter’s  opening  the 
Western  Lunch  moved  from  the  building  which  later 
housed  the  Counter  Lunch  one  door  south,  and  opened 
a  new  large  restaurant,  increasing  its  seating  capacity 
from  about  35  to  about  110  with  all  new  equipment, 
costing  approximately  $15,000.  Even  without  further 
evidence,  it  is  inconceivable  that  a  business  of  such 
proportions  should  not  affect  plaintiff’s  profits. 

The  Counter  Lunch  opened  with  second  hand  equip¬ 
ment  and  a  seating  capacity  of  32.  It  catered  to  light 
lunches,  quick  service  and  sandwiches.  During  the  29 
months  it  was  open  its  gross  business  was  $84,825.35, 
and  the  net  loss  from  operations  was  $5,127.39,  the  av¬ 
erage  check  was  from  15  to  18  cents,  while  that  of  the 


Xew  York  Avenue  restaurant  was  25  to  28  cents.  The 

Western  Lunch  was  by  the  uncontradicted  testimony  of 

numerous  witnesses  the  same  type  of  lunchroom  as 

Ninth  and  Xew  York  Avenue  restaurant  specializing  in 

heavv  food  while  the  Counter  Lunch  was  various! v  do- 
•  • 

scribed  as  “a  quick  lunch,”  “dairy  lunch,”  “hambur¬ 
ger  place,”  and  specializing  in  light  food.  The  witness 
Lopatin  who  ran  a  lunchroom  comparable  to  the  Ninth 
and  Xew  York  Avenue  restaurant  and  had  been  famil¬ 
iar  with  the  neighborhood  for  years  and  the  lunch¬ 
rooms  located  there,  testified  as  to  the  difference  in 
type  of  lunch  room  between  that  operated  by  the  ap¬ 
pellees  and  the  Counter  Lunch.  So  did  the  witness 
Jenkins,  an  inspector  for  the  Health  Department, 
whose  duty  it  was  to  inspect  all  lunch  rooms  in  the 
locality,  as  well  as  Sebastian,  the  manager  of  the  West¬ 
ern  Lunch,  and  the  witness  Hollander  who  at  the  time 
owned  a  lunch  room  in  the  same  block.  To  the  same 
effect  was  the  testimony  of  Hewitt  whose  business  took 
him  into  all  of  these  eating  places  daily.  Even  the  ap- 
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pellees’  own  witness,  Sullivan,  a  reading  of  whose  tes¬ 
timony  indicates  that  he  at  least  hoped  to  be  helpful  to 
that  side,  testified  that  the  only  cut  in  prices  he  knew 
Ninth  and  New  York  Avenue  restaurant  made  after 
the  Counter  Lunch  opened  was  in  sandwiches.  No 
single  witness  was  produced  to  testify  that  the  West¬ 
ern  Lunch  was  not  the  same  type  of  eating  place,  serv¬ 
ing  heavy  foods  etc.,  as  the  Ninth  and  New  York  Ave¬ 
nue  restaurant,  nor  that  the  Counter  Lunch  was  a  com¬ 
parable  or  similar  type,  as  it  principally  served  sand¬ 
wiches  and  the  light  foods. 

Sebastian,  manager  of  the  Western  Lunch,  testi¬ 
fied  that  he  had  no  knowledge  of  any  trade  of  the  Ninth 
and  New  York  Avenue  restaurant  going  to  the  Counter 
but  that  a  lot  of  it  came  to  him,  taxi  cab  drivers,  car¬ 
penters,  plasterers,  and  brick  layers,  and  that  he  had 
personal  knowledge  because  from  his  window  he  could 
see  into  the  window  of  the  lunch  room  across  the  street 
and  had  seen  them  eating  there.  Appellees  insisted 
that  such  observation  w’as  not  possible  and  requested 
that  the  Auditor  take  a  viewr  to  determine  the  question. 
The  Auditor  did  so  and  in  his  report  said : 

“Before  the  hearings  W’ere  concluded,  the  Audi¬ 
tor,  at  the  suggestion  of  counsel  for  plaintiffs, 
viewed  the  Panagopoulos  restaurant,  located  at 
the  southwest  corner  of  Ninth  Street  and  New 
York  Avenue,  from  the  sidewralk  on  the  east  side 
of  said  Ninth  Street  and  from  the  inside  of  tw’o 
restaurants  located  on  said  east  side  of  Ninth 
Street,  numbered  respectively,  943  and  945,  from 
all  of  w’hich  said  locations,  the  Auditor  saw’  the 
heads  and  shoulders  of  persons  standing  or  walk¬ 
ing  inside  of  said  Panagopoulos  restaurant,  and 
could  see  that  several  of  them  w’ere  men.  Said 
view  w’as  taken  on  November  22,  1937,  betw’een  2 
and  3  o’clock,  P.  M.,  in  the  presence  of  counsel  on 
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both  sides.  At  the  time  of  said  view  the  sky  was 
overcast  and  the  Panagopoulos  restaurant  was 
electrically  lighted. ” 

This  witness  further  testified  that  Western  Lunch 
had  daily  cut  price  specials  which  were  shown  on  strip¬ 
pers  hung  up  in  the  window  and  which  constituted  60 
per  cent  of  his  business,  and  Ninth  and  New  York 
Avenue  restaurant  met  those  prices  on  similar  strip¬ 
pers.  This  testimony  w’as  not  controverted  but  was 
supported  by  the  witness  Hewitt  in  his  testimony.  The 
Counter  Lunch  used  no  strippers  in  its  windows  and  it 
is  a  fair  inference  from  all  the  testimony  that  the  cut 
price  specials  served  by  the  Western  Lunch  consti¬ 
tuted  the  bulk  of  the  competition  which  confronted  the 
Ninth  and  New  York  Avenue  restaurant. 

The  award  of  the  Auditor  of  Nine  Thousand  Dol¬ 
lars  damages  to  Ninth  and  New  York  Avenue  restau¬ 
rant  from  operation  of  Counter  Lunch  is  more  than  10 
per  cent  of  the  gross  business  of  $84,000  plus  which  the 
Counter  Lunch  did  in  all  the  time  it  was  open.  Such 
an  award  is  preposterous. 

To  support  the  contention  that  competition  of  the 
Counter  Lunch  caused  the  losses  of  patronage  and  re¬ 
ceipts  to  Ninth  and  New  York  Avenue  restaurant 
and  that  of  the  Western  Lunch  was  relatively 
insignificant,  although  small  as  it  was  $5  to  $8  a  day, 
and  the  same  was  charged  to  the  Counter,  four  wit¬ 
nesses  testified  for  the  appellees  that  after  the  Counter 
Lunch  opened  numerous  patrons  of  Ninth  and  New 
York  Avenue  Lunch  transferred  their  custom.  Two 
of  these  witnesses  were  long  time  employees  of  the  ap¬ 
pellees,  another  the  printer  for  their  establishment  and 
the  fourth  a  taxi  driver.  These  witnesses  mentioned 
in  numbers  persons  without  identification  who  trans- 
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but  guesses,  and  some  fifteen  others  by  names.  None 
of  those  named,  however,  were  called  as  witnesses,  ex¬ 
cept  one  Jacobson,  who  testified  that  he  quit  patroniz¬ 
ing  Ninth  and  New  York  Avenue  restaurant  because 
of  a  quarrel  over  a  pin  ball  game,  and  had  only  eaten 
in  the  Counter  Lunch  once  in  his  life. 

It  is  submitted  that  the  largest  contributing  cause  of 
any  loss  suffered  by  the  Ninth  and  New  York  Avenue 
restaurant  while  the  Counter  Lunch  was  in  operation, 
vras  competition  of  the  Western  Lunch.  It  cannot  be 
seriously  argued  on  this  record  that  Ninth  and  New 
York  Avenue  restaurant  and  Western  Lunch  were  not 
comparable  and  a  different  type  of  lunch  room  from 
the  Counter  Lunch.  The  two  former  were  large  and 
specialized  in  heavy  foods,  while  the  latter  was  a  small 
quick  light  lunchroom.  The  Western  Lunch  did  at  cut 
prices  three  times  as  much  gross  business  a  month  as 
the  Counter  Lunch,  and  Ninth  and  New  York  Avenue 
restaurant  monthly  receipts  were  about  twice  as  large 
as  those  of  the  Counter  Lunch.  Upon  what  theory  the 
Auditor  could  entirely  disregard  consideration  of  the 
damages  a  large  competing  restaurant  might  cause 
and  assess  all  the  loss  against  a  small  non-competitive 
lunchroom  is  not  apparent. 

<d)  The  Auditor  Erred  in  Failing  to  Give  Considera¬ 
tion  to  Changes  in  the  Neighborhood  During  the 
Period  in  Question. 

Testimony  which  from  its  source  was  especially  con¬ 
vincing  and  which  was  not  in  any  respect  controverted, 
was  offered  by  appellant  to  show  that  due  to  changes 
in  the  neighborhood  during  the  period  the  Counter 
Lunch  was  in  operation  pedestrians  in  the  block  on  9th 
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Street,  upon  which  all  the  lunchrooms  mentioned  were 
located,  greatly  decreased. 

A  real  estate  operator  who  for  thirty  years  had  had 
his  office  within  a  few  blocks  of  this  neighborhood  ob¬ 
served  that  the  buildings  on  the  east  side  of  9th  Street 
between  New  York  Avenue  and  Eye  Street  were  in  bad 
shape  and  getting  worse  and  a  general  deterioration 
on  that  side  of  the  street,  and  that  a  cheap  gambling 
class  began  to  frequent  it  during  the  period  the  Coun¬ 
ter  Lunch  was  in  operation.  As  a  result  of  the  changes 
which  were  gradual  the  better  class  of  people  avoided 
this  part  of  9th  Street,  especially  after  the  closing  of 
the  banks  and  changes  in  the  street  car  service,  all  re¬ 
sulting  in  fewer  pedestrians.  The  Inspector  for  the 
District  Health  Department  whose  duty  it  was  to  in¬ 
spect  lunchrooms  in  this  neighborhood  and  knew  the 
kind  of  businesses  in  this  block  observed  that  after  the 
street  cars  were  taken  off  9th  Street  and  the  transfer 
station  moved  the  public  did  not  use  it,  and  where  for¬ 
merly  few  stores  were  for  rent  thereafter  about  a  third 
were  vacant.  He  estimated  the  loss  not  only  to  lunch¬ 
rooms,  but  to  all  businesses  conducted  in  this  block 
due  to  the  transportation  changes  as  at  least  30  per 
cent. 

Both  witnesses  were  especially  qualified  to  testify 
to  these  facts  on  account  of  their  vocations,  the  pur¬ 
suits  of  which  naturally  called  the  conditions  peculi¬ 
arly  to  their  attention. 

Again  the  Auditor  makes  no  findings  as  to  the  effect 
these  causes  may  have  had  upon  the  business  of  9th 
Street  and  New  York  Avenue  Lunch  and  so  far  as  ap¬ 
pears  disregarded  their  consideration  altogether,  and 
it  is  submitted  that  the  Auditor  could  not  ignore  this 
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pertinent  evidence  which  not  only  bore  the  stamp  of 
truth  but  was  unimpeached. 

The  position  of  appellant  is  that  where  he  presents 
competent  and  unimpeached  evidence  controverting 
the  claim  of  appellees  he  is  entitled  to  have  such  con¬ 
sidered,  and  that  the  Auditor  does  not  perform  his 
function  as  at  least  a  quasi  magistrate  sitting  as  a  fact 
finding  tribunal  by  predicating  in  his  report  an  award 
of  large  damages  on  a  mere  conclusion  without  making 
any  finding  of  facts  upon  the  various  issues  raised  at 
the  hearings.  None  of  the  causes  alleged  by  ap¬ 
pellant  as  accounting  for  any  loss  suffered  by 
Ninth  and  New  York  Avenue  Lunch  apart  from  com¬ 
petition  of  the  Counter  Lunch  was  frivolous  and  all 
were  supported  by  competent  and  convincing  evidence. 
It  is  submitted  that  it  was  the  duty  of  the  Auditor  to 
make  express  specific  findings  of  fact  and  incorporate 
his  findings  in  his  report.  The  Auditor  in  the  case  at 
bar  merely  quotes  excerpts  from  the  testimony  but 
makes  no  findings  of  fact  therefrom  and  dismisses  the 
contentions  of  appellant  with  a  general  statement  that 
he  has  given  careful  consideration  to  the  entire  testi- 
monv  and  evidence. 

“ _ The  pecuniary  advantage  (anticipated  prof¬ 

its)  which  would  have  been  realized  but  for  the 
defendant’s  act  must  often  be  ascertained  without 
the  aid  which  their  actual  existence  would  afford. 
The  plaintiff’s  right  to  recover  for  such  a  loss  de¬ 
pends  on  his  proving  with  reasonable  certainty 
that  such  advantages  would  have  resulted  legit¬ 
imately  and,  therefore,  that  the  act  complained  of 
prevented  them. 

The  ground  upon  which  is  founded  the  general 
rule  of  excluding  profits  in  estimating  damages 
are,  (1)  that  in  the  greater  number  of  cases  such 
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profits  are  too  dependent  upon  numerous  and 
changing  contingencies  to  constitute  a  definite  and 
trustworthy  measure  of  damages.” 

1  Sutherland — Damages  (4th  Ed.)  225,  et  seq.; 

Fitzgerald  v.  Wiley,  22  App.  D.  C.  329. 

It  follows  that  when  a  court  has  determined  that  loss 
of  profits  shall  be  the  measure  of  damages  as  in  the 
case  at  bar,  as  many  of  the  uncertain  and  changing 
contingencies  that  go  to  compose  the  net  result  called 
profit,  should  be  eliminated. 

The  Auditor  has  entirely  failed  to  give  considera¬ 
tion  to  or  accounting  for  in  his  report  the  numerous 
causes  which  must  have  contributed  to  a  loss  of  pa¬ 
trons  and  receipts. 

IV. 

The  Auditor  Erred  in  Failing  to  Charge  Appellees 
With  the  Duty  to  Take  Prompt  Action  and  so  Min¬ 
imize  Damages. 

Appellee  Panagopoulos  testified  that  he  knew  from 
the  time  the  Counter  Lunch  opened,  i.  e.  December, 
1933,  that  it  was  operated  by  appellant.  He,  however, 
did  not  file  his  Amended  Bill  of  Complaint  until  Jan¬ 
uary,  1936,  25  months  later. 

It  is  the  duty  of  one  who  has  suffered  a  legal  wrong 
to  use  all  reasonable  means  to  minimize  or  reduce 
damages. 

“There  can  be  no  recovery  for  losses  which 
might  have  been  prevented  by  reasonable  efforts 
on  the  part  of  the  person  injured.  The  efforts 
which  the  injured  party  must  make  to  avoid  the 
consequences  of  the  wrongful  act  or  omission  need, 
however,  only  be  reasonable  under  the  circum¬ 
stances  of  the  particular  case,  his  duty  being  lim- 
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ited  by  the  rules  of  common  sense  and  fair  deal¬ 
ings;  nor  is  he  required  to  anticipate  that  wrong 
will  be  committed.” 

17  C.  J.  767. 

The  case  enunciating  this  doctrine  in  this  jurisdic¬ 
tion  is  Moses  v.  Lockwood ,  54  App.  D.  C.,  115.  In  that 
case  the  Court  said  at  page  120: 

“Where  a  person’s  right  of  property  is  invaded, 
it  is  his  duty  to  do  all  reasonably  within  his  powder 
to  reduce  the  damages.  Damages  which  may  be 
avoided  by  doing  what  an  ordinarily  prudent  man 
would  do  are  not  the  direct  or  natural  conse¬ 
quences  of  the  defendant ’s  wrong,  since  it  is  plain¬ 
tiff ’s  option  to  suffer  them.  In  such  a  situation 
the  plaintiff  is  damaged  not  by  the  defendant’s  act, 
but  his  own  negligence  or  indifference  to  conse¬ 
quences.  Chesapeake  &  Ohio  Railway  Co.  v.  Kelly , 
241  U.  S.  485,  4S9,  36  S.  Ct.  630,  60  L.  Ed.  1117, 
L.  R.  A.  1917  F  367,  and  cases  there  cited. 
To  the  same  effect  arc  Sedgwick  on  Damages 
(9th  Ed.)  Vol.  1,  Sections  201  and  202;  Hoyt  v. 
F idler,  supra;  Woodward  v.  Pierce  Co.,  147  Ill. 
App.  339. 

“When  the  plaintiff’s  car  was  taken  from  him, 
he  could  have  procured  its  return  immediately  by 
giving  an  undertaking  under  section  455  of  the 
Code,  with  security  approved  by  the  Court.  It 
was  his  duty  to  do  this,  and  thus  to  reduce  the  de¬ 
fendant’s  liability.  If  he  had  done  it,  the  only 
loss  which  would  have  come  to  him  would  be  that 
occasioned  by  the  expense  of  procuring  the  un¬ 
dertaking  and  necessarily  incurred  for  a  car  be¬ 
tween  the  date  of  the  levy  and  the  return  of  his 
own  car,  assuming  that  he  used  diligence  through¬ 
out.  Of  course  if  he  was  not  financially  able  to 
procure  an  undertaking,  the  law  would  not  require 
him  to  do  so  or  lose  his  right  to  damages.  In  such 
a  case  he  would  be  entitled  to  rely  upon  the  rule 
of  compensation  hereinbefore  stated.” 
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From  the  record  it  is  apparent  that  appellees  failed 
in  their  duty  to  comply  with  this  legal  and  equitable 
requirement.  They  did  not  ask  in  their  bill  of  com¬ 
plaint  for  a  temporary  injunction,  and  delayed  in  com¬ 
pleting  their  pleadings  for  more  than  two  years. 
Whether  or  not  these  acts  were  done  deliberately  to 
enhance  damages,  they  are  presumed  in  law  to  have 
been  so  done  because  such  enhancement  was,  as  a  nec¬ 
essary  corollary  of  appellees’  theory  of  the  case,  the 
natural  and  probable  consequence  of  the  delay.  It 
cannot  be  argued,  that  appellees  were  deterred  by  the 
fact  that  they  would  have  been  obliged  to  give  bond 
in  the  event  that  a  temporary  injunction  issued,  which 
bond  w’ould  have  been  beyond  their  means;  because 
there  is  no  foundation  in  the  record  for  such  an  argu¬ 
ment.  On  the  contrary  it  is  disclosed  by  the  evidence 
that  at  that  very  time  appellees  were  sufficiently  well 
off  to  be  the  owners  of  three  restaurants. 

It  is  therefore  urged  that  whatever  damages,  if 
any,  appellees  sustained  by  reason  of  competition  of 
the  Counter  Lunch  was  caused  largely  by  their  own 
neglect  and  that  in  failing  so  to  rule  on  the  evidence 
the  Auditor  committed  reversible  error. 


V. 

The  Auditor  Erred  in  Admitting  in  Evidence  Two 
Papers  Purporting  to  Be  Menus  of  the  Counter 
Lunch. 

The  law  is  well  established  that  a  paper  purporting 
to  have  been  used  by  a  specific  person  and  desired  to 
be  offered  as  such  cannot  be  received  for  the  purpose 
of  being  shown  or  read  to  the  fact  finding  body  as  mate¬ 
rial  or  relevant  unless  there  is  also  offered  some  evi- 
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dence  identifying  that  document  as  in  fact  the  one  used 
by  the  person  whom  it  is  intended  to  connect  there¬ 
with.  The  general  mental  tendency  is  to  jump  to  the 
conclusion  without  evidence,  whenever  a  corporal  ob¬ 
ject  is  produced  as  purporting  to  be  one  used  or  made 
by  a  particular  person.  The  mere  sight  of  it  in  evi¬ 
dence  seems  to  prove  something.  This  tendency  is  es¬ 
pecially  noticeable  with  documents.  Being  a  tendency 
of  special  danger,  the  rules  of  evidence  seek  to  avoid 
this  danger  by  enforcing  the  logical  necessity  of  offer¬ 
ing  some  evidence  of  the  supposed  connection,  before 
the  thing  itself  is  admitted. 

See  Wigmore — Pocket  Code  of  Evidence  (1910)  p. 
355. 

See  also  4  Wigmore,  Evidence  (2d  Ed.)  Sec.  2130, 
where  inter  alia  the  author  says : 

“.  .  .  Most  documents  bear  a  signature  or  other¬ 
wise  purport  on  their  face  to  be  of  a  certain  per¬ 
son’s  authorship.  Hence,  a  special  necessity  ex¬ 
ists  for  separating  the  external  evidence  of  au¬ 
thorship  from  the  mere  existence  of  the  purporting 
document.  .  .  .  But  a  document  purports  in  itself 
to  indicate  its  authorship ;  and  the  perception  that 
this  element  is  nevertheless  missing,  and  must 
still  be  supplied,  is  likely  not  to  occur.  There  is  a 
natural  tendency  to  forget  it.  Thus  it  has  con¬ 
stantly  to  be  emphasized  by  the  judicial  require¬ 
ment  of  evidence  to  that  effect  .  .  .  The  gen¬ 
eral  principal  has  been  enforced  that  a  writing 
purporting  to  be  of  a  certain  authorship  cannot 
go  to  the  jury  as  possibly  genuine  merely  on  the 
strength  of  this  purport;  there  must  be  some  evi¬ 
dence  of  genuineness  (or  execution)  of  it.” 

Oregon  <&  C.  R.  Co.  v.  Grubissich,  206  Fed.  R. 

577. 

McGowan  v.  Armour,  248  Fed.  R.  676. 
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In  this  case  appellee  Panagopoulos  sought  to  intro¬ 
duce  papers  which  on  their  face  purported  to  be  menus 
of  the  Counter  Lunch.  Obviously  it  would  be  neces¬ 
sary  for  Panagopoulos  to  testify  that  he  himself  pro¬ 
cured  those  menus  from  appellant’s  Counter  Lunch 
or  else  to  produce  the  witness  who  allegedly  procured 
said  menus  therefrom.  For  Panagopoulos  to  testify 
that  the  witness  stated  to  him  that  they  were  so  pro¬ 
cured  would  be  incompetent  identification  because 
that  attempted  identification  would  be  based  on  hear¬ 
say. 

Panagopoulos  did  not  state  that  he  himself  pro¬ 
cured  said  menus.  He  produced  the  papers,  and  called 
the  witness  Cotrill  to  identify  them.  But  when  shown 
the  two  papers  purporting  to  be  menus  of  the  Counter 
Lunch,  Cotrill  stated  that  he  could  not  say  whether  or 
not  these  were  the  ones  which  he  procured  for  Pana¬ 
gopoulos,  although,  said  Cotrill,  they  looked  some¬ 
thing  like  them.  Therefore  the  very  foundation  of  the 
identification  is  destroyed. 

Furthermore,  Panagopoulos  testified  that  he  in¬ 
structed  Cotrill  to  get  the  menus  sometime  in  the 
year  1934  and  that  Cotrill  at  that  time  did  return 
with  said  menus.  Yet  Cotrill  testified  that  the  menus 
he  procured  for  Panagopoulos  were  so  procured  in 
about  February,  March  or  April  of  1936.  Now  even 
assuming  there  are  no  other  broken  links  in  the  chain 
of  identification,  if  Cotrill  is  correct  in  this  respect 
then  even  if  Panagopoulos  did  procure  menus  from 
Cotrill,  the  ones  introduced  in  evidence  are  not  the 
ones  which  Cotrill  says  he  got  from  the  Counter  for 
he  took  them  in  1936,  and  the  ones  introduced  were 
given  Panagopoulos  in  1934.  It  follows  therefore,  that 
another  link  is  missing  in  the  chain  of  identification. 
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If  Cotrill  actually  delivered  the  1936  menus  to  Pana- 
gopoulos,  Panagopoulos  did  not  produce  them  at  the 
hearing  because  on  his  own  statement  the  menus  he 
offered  in  evidence  were  given  to  him  in  1934. 

The  Auditor,  however,  admitted  them,  over  the  ob¬ 
jections  of  appellant,  and  they  appear  in  the  Record 
on  Appeal  at  pages  504,  505. 

It  is  submitted  that  it  was  error  to  admit  the  al¬ 
leged  menus  since  they  were  not  properly  identified 
and  the  two  witnesses  (Panagopoulos  and  Cotrill) 
whose  testimony  was  introduced  for  the  purpose  of 
identification  were  referring  to  two  different  sets  of 
papers.  Therefore  no  use  can  be  made  of  these  papers 
in  the  argument  before  this  Court. 

The  testimony  by  which  it  was  attempted  to  identify 
these  menus  is  set  forth  in  the  printed  Record  on  Ap¬ 
peal  at  pages  137  and  138  (in  the  Auditor’s  Report 
quoting  testimony  of  Cotrill),  and  401  to  403,  inclusive 
(the  testimony  of  appellee  Panagopoulos).  These 
menus  were  clearly  inadmissible  in  view  of  lack  of  iden¬ 
tification,  and  any  influence  they  had  upon  the  Auditor 
might  have  been  prejudicial  to  the  appellant. 

VL 

The  Auditor  Erred  in  Overruling  the  Appellant’s  Mo¬ 
tion  to  Strike  All  of  the  Testimony  of  the  Witness 
Revis. 

One  of  the  exceptions  to  the  hearsay  rule  allows 
the  introduction  of  regular  entries  made  in  the  course 
of  ones  occupation  freshly  after  the  event,  even 
though  the  entrant  had  no  personal  knowledge — pro¬ 
vided  that  the  report  or  memorandum  to  the  entrant 
is  made  in  the  regular  course  of  business. 
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See  Wigmore’s  Pocket  Code  of  Evidence  (1910), 
paragraphs  1002  and  1014. 

See  also,  Wigmore  on  Evidence  (2d  Ed.)  Sec.  1530, 
where  the  author  states: 

“.  .  .a  memorandum  whose  correctness  was 
established  by  composite  testimony  could  be  used ; 
for  example,  if  S  has  made  a  written  memorandum 
of  a  transaction  done  by  him,  and  has  given  the 
writing  to  B,  who  has  copied  it  and  destroyed  the 
original,  then  if  S  swears  the  original  to  have  been 
accurately  made,  and  B.  sivears  the  copy  to  be  cor¬ 
rect  the  copy  produced  is  thus  by  their  joint  testi¬ 
mony  rendered  an  accurate  record  of  the  trans¬ 
action  .  .  .  (Italics  ours.) 

This  presupposes  of  course,  that  the  entrant  will 
have  a  business-like  memorandum  and  further  that  his 
entry  will  follow  and  be  consistent  with  the  memoran¬ 
dum  and  will  not  be  changed  by  the  entrant. 

Continental  National  Bank  v.  First  National 
Bank,  108  Tenn.  374;  68  S.  W.  497. 

The  testimony  of  the  accountant  Revis  who  at¬ 
tempted  to  show  profit  and  loss  in  the  operation  of 
Ninth  and  New  York  Avenue  restaurant  through  ex¬ 
hibits  “A”  and  “B”  which  he  prepared  (in  the  fall 
of  1936  after  the  Counter  Lunch  had  been  closed  and 
in  preparation  for  the  hearings  before  the  Auditor)  was 
clearly  incompetent  because  being  hearsay  (as  will  be 
demonstrated)  it  did  not  comply  with  the  provisions  of 
the  regular  book  entry  exception  to  the  hearsay  rule; 
and  it  was  irrelevant  because  (as  will  be  shown)  the 
profit  and  loss  account  did  not  reflect  the  information 
received  by  the  accountant  Revis  from  Panagopoulos. 

It  was  only  through  the  accountant  Revis  that  evi¬ 
dence  was  offered  as  to  profit  and  loss  in  the  operation 
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of  the  Ninth  and  New  York  Avenue  restaurant.  This 
witness  stated  he  audited  the  book  of  account  annually. 
He  stated  that  he  was  not  furnished  with  any  vouchers 
or  cancelled  checks,  and  had  no  means  of  determining 
the  nature  of  disbursements  except  by  consulting 
Panagopoulos.  He  further  testified  that  Panagopoulos 
would  tell  him  what  certain  figures  represented  and 
that  he  would  then  use  his  own  judgment  as  to  what  to 
put  down,  and  that  he  had  no  personal  knowledge  as 
to  these  matters. 

Clearly,  therefore,  exhibits  “A”  and  “B”  as  pre¬ 
pared  by  this  witness  were  computed  from  hearsay, 
and  all  the  testimony  of  Re  vis  from  them  was  inadmis¬ 
sible  and  should  have  been  stricken. 

VII  AND  VIII. 

The  Auditor  Erred  in  Failing  to  Make  Specific  Find¬ 
ings  of  Fact  as  Required  by  the  Rules  and  Upon 
Which  He  Should  Have  Based  His  Award  of 
Damages. 

The  trial  judge  did  not  make  or  file  findings  of  fact 
and  conclusions  of  law  as  required  by  Federal  Equity 
Rule  70M>  (28  U.  S.  C.  A.  following  section  723).  The 
question  of  what  effect  should  be  given  to  a  decree 
where  the  trial  judge  failed  to  conform  to  this  Rule 
is  not  before  this  Court  for  determination  on  the  pres¬ 
ent  record. 

Several  questions  of  general  interest  however,  are 
raised  by  the  form  of  the  auditor’s  report  filed  Sep¬ 
tember  28, 1938,  which  was  confirmed  by  the  Court.  It 
will  be  noted  that  the  report  was  filed  subsequent  to 
September  16,  1938,  when  the  new  Rules  of  Federal 
Procedure  became  effective. 
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Before  discussing  whether  or  not  the  auditor’s  re¬ 
port  should  have  conformed  to  these  new  rules  if  they 
altered  the  existing  procedure,  the  question  whether 
or  not  the  auditor  complied  with  the  reference  to  him 
under  the  old  practice  and  whether  or  not  the  Court 
was  correct  in  confirming  the  report  which  did  not  in¬ 
clude  findings  of  fact,  will  be  considered. 

The  reference  directed  the  Auditor  to  report  his  find¬ 
ings  and  recommendations,  responsive  to  which  a  re¬ 
port  was  filed  citing  excerpts  from  the  testimony,  but 
making  no  findings  of  fact  and  merely  reporting  his 
conclusions.  Federal  Equity  Rule  IOV2  promulgated 
in  1930,  and  amended  in  1935,  under  the  title  Findings, 
provides  inter  alia  that  in  deciding  suits  in  equity  the 
Court  of  first  instance  shall  find  the  facts  specially  and 
state  separately  its  conclusions  of  law  thereon. 

This  Court  in  two  recent  decisions  passed  upon  what 
constituted  a  compliance  with  Federal  Equity  Rule 
70M>. 

In  Boss  v.  Hardee ,  (93  Fed.  2d.  254)  68  App.  D.  C., 
75  at  p.  77,  the  per  curiam  opinion  proceeded: 

“We  have  examined  the  record  including  state¬ 
ment  of  the  evidence  and  the  purported  findings  of 
fact  with  care  and  have  carefully  considered  also 
the  briefs  and  the  authorities  therein  cited,  and  we 
nevertheless  feel  unable  to  make  a  determination 
of  the  case  upon  the  merits  for  lack  of  findings 
of  fact. . . . 

“Rule  70M>  of  the  Rules  of  Practice  for  the 
Courts  of  Equity  of  the  United  States  (28  U.  S. 
C.  A.,  following  section  723)  provides  under  the 
title  Findings : 

‘In  deciding  suits  in  Equity  including  those 
required  to  be  heard  before  three  judges  the 
Court  of  first  instance  shall  find  the  facts 
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specially  and  state  separately  its  conclusions  of 
law  thereon — .’ 

‘Such  findings  and  conclusions  shall  be  en¬ 
tered  of  Record  and  if  an  Appeal  is  taken  from 
the  decree  shall  be  included  by  the  Clerk  in  the 
record  which  is  certified  to  the  appellate  Court 
under  rules  75  and  76.’ 

“We  therefore  remand  this  case  to  the  trial 
court  to  make  findings  of  fact.  If  upon  reconsid¬ 
eration  of  the  evidence  for  the  purpose  of  making 
findings  of  fact  it  appears  to  the  trial  court  neces¬ 
sary  for  a  complete  determination  of  the  case,  to 
take  further  evidence  or  to  allow  amendments  to 
the  pleadings  leave  is  granted  so  to  do.  We  re¬ 
mand  the  case  under  the  authority  of  the  follow¬ 
ing.  Lawson  v.  United  States  Mining  Co.,  207 
U.  S.  1,  28  S.  Ct.  15,  52  L.  Ed.  65,  Panama  Mail  S. 
S.  Co.  v.  Vargas,  281  IT;  S.  670,  50  S.  Ct.  448,  74  L, 
Ed.  1105,  etc.” 

In  Societe  Suisse  Pour  Valeurs  De  Metaux  v.  Cum¬ 
mings ,  (99  Fed.  2d.  387)  69  App.  D.  C.  154,  a  case  in 
which  the  trial  judge  filed  findings  of  fact  and  conclu¬ 
sions  of  law  the  Court  speaking  through  Mr.  Chief 
Justice  Groner,  at  page  156  used  this  language : 

“The  findings  of  fact  and  conclusions  of  law 
were  announced  immediately  at  the  close  of  the 
argument.  Counsel  for  Swiss  Corporation  ex¬ 
cepted  to  the  findings  on  the  ground  that  they  were 
inadequate,  insufficient,  and  did  not  meet  the  re¬ 
quirements  of  Federal  Equity  Rule  701A>  (296  U.  S. 
671),  28  U.  S.  C.  A.  following  section  723;  and  un¬ 
successfully  urged  the  court  to  make  additional 
findings,  and  they  now  claim  error  as  to  the  result 
of  the  court’s  refusal  to  amplify  the  findings. 

“Undoubtedly  the  findings  leave  much  to  be  de¬ 
sired.  We  have  had  occasion  recently  to  em- 
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phasize  the  necessity  of  compliance  with  the  rule 
(Boss  v.  Hardee,  68  App.  D.  C.  75,  93  F.  2d,  23), 
and  the  Supreme  Court  more  recently  still,  Inter¬ 
state  Circuit,  Inc.,  et  al.  v.  United  States,  304-  U.  S. 
55,  58  S.  Ct.  768,  82,  L.  Ed.  1146  (decided  April  25, 
1938),  has  called  attention  to  the  fact  that  an 
opinion  by  the  trial  judge  is  not  a  substitute  for 
the  required  findings  nor  a  discussion  of  the  evi¬ 
dence  and  the  Court’s  reasoning  in  its  opinion, 
sufficient  to  constitute  the  special  and  formal  find¬ 
ings  by  which  it  is  the  duty  of  the  Court  appro¬ 
priately  and  specifically  to  determine  all  the  is¬ 
sues  which  the  case  presents.” 

In  Edwards  v.  Holland  Banking  Co.,  a  case  decided 
by  the  Circuit  Court  of  Appeals  for  the  8th  Circuit, 
the  Court  in  discussing  Equity  Rule  70M>,  75  F.  (2d) 
712  at  page  715,  said : 

“But  the  record  before  us  does  not  enable  ns 
to  determine  the  questions  presented.  This  is  not 
entirely  the  fault  of  the  appellant.  The  court  be¬ 
low  failed  to  comply  with  the  Equity  Rule  701/*> 
(28  U.  S.  C.  A.  Sec.  723)  requiring  special  find¬ 
ings  of  fact  and  separate  conclusions  of  law.  Had 
there  been  a  compliance  with  that  rule  by  the 
Court,  we  could,  no  doubt,  have  disposed  of  this 
appeal  upon  its  merits.  An  affirmance  because  of 
the  insufficiency  of  the  record  is,  under  the  cir¬ 
cumstances,  not  required.  Finefrock  v.  Kenova 
Mine  Car  Co.,  (C.  C.  A.  4)  22  F(2d)  627,  634; 
Undenvood  v.  Commissioner  of  Int.  Revenue  (C. 
C.  A.  4)  56  F.  (2d)  67,  73;  Wyant  v.  Caldwell  (C. 
C.  A.  4)  67  F.  (2d)  374;  Roosevelt  v.  Missouri 
State  Life  Ins.  Co.,  (C.  C.  A.  8)  70  F.  (2d)  939. 

“In  the  interests  of  justice,  the  case  should  be 
reheard  in  the  court  below,  and  the  court  should 
make  complete  findings  of  fact  and  conclusions  of 
law  as  directed  by  Equity  Rule  701/4.  If  that  is 
done,  this  court,  upon  appeal,  will  have  a  record 
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which  will  enable  it  to  pass  upon  the  questions 
involved.  Panama  Mail  S.  S.  Co.  v.  Vargas ,  281 
U.  S.  670,  50  S.  Ct.  448,  74  L.  Ed.  1105;  see  also. 
State  Board  of  Tax  Commissioners ,  v  Jackson, 
283  U.  S.  527,  533,  51  S.  Ct.  540,  75  L.  Ed.  1248,  73 
A.  L.  R.  1464;  and  Meadows  v.  Cheshire  et  al,  58 
F.  (2d)  628.” 

While  Federal  Equity  Rule  70Mj  does  not,  by  its 
terms,  comprehend  auditors  or  direct  in  anyway  how 
they  shall  perform  their  functions,  under  the  practice 
prevailing  in  the  District  of  Columbia,  the  report  of 
the  Auditor  must  be  confirmed  by  the  Court  to  become 
effective,  and  by  confirming  a  report  of  the  Auditor  the 
court  adopts  the  report  as  its  own.  Where  as  in  the 
case  at  bar,  controverted  issues  were  heard  by  the  Audi¬ 
tor  which  would  require  findings  of  fact  in  order  to  de¬ 
termine  on  appeal  the  correctness  of  the  conclusions 
reached,  it  is  submitted  that  a  federal  court  by  confirm¬ 
ing  such  a  report  which  omits  findings  of  fact,  does  not 
comply  with  Equity  Rule  70V>,  and  that  under  authori¬ 
ties  cited  above  this  cause  must  be  remanded. 

Equity  Rule  701/1>  was  superseded  after  September 
16,  1938  by  Rule  52  (Findings  by  the  Court)  of  the 
Federal  Rules  of  Civil  Procedure,  the  pertinent  pro¬ 
visions  of  which  are  included  in  the  first  paragraph 
reading  as  follows : 

“  (a)  Effect.  In  all  actions  tried  upon  the  facts 
without  a  jury,  the  court  shall  find  the  facts 
specially  and  state  separately  its  conclusion  of  law 
thereon  and  direct  the  entry  of  the  appropriate 
judgment;  and  in  granting  or  refusing  interlocu¬ 
tory  injunctions  the  court  shall  similarly  set  forth 
the  findings  of  fact  and  conclusions  of  law  which 
constitute  the  grounds  of  its  action.  Requests  for 
findings  are  not  necessary  for  purposes  of  review. 
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Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given 
to  the  opportunity  of  the  trial  court  to  judge  of 
the  credibility  of  the  witnesses.  The  findings  of 
a  master,  to  the  extent  that  the  court  adopts  them, 
shall  be  considered  as  the  findings  of  the  Court.” 

Rule  53  Masters  (a)  provides  inter  alia : 

“As  used  in  these  rules  the  word  “masters”  in¬ 
cludes  a  referee,  an  auditor  and  an  examiner.” 

Rule  52  substantially  continues  the  former  Equity 
Rule  70%  enlarging  it  however  to  include  all  cases  tried 
by  the  court  without  a  jury  and  so  comprehending 
those  cases  which  would  have  formerly  been  tried  with¬ 
out  a  jury  on  the  law  side  of  the  Court. 

The  Rule  requires  the  Court  to  find  the  facts  specifi¬ 
cally  and  state  separately  its  conclusions  of  law  there¬ 
on,  and  further  provides  that  the  findings  of  a  master 
(auditor)  to  the  extent  that  the  court  adopts  them, 
shall  be  considered  as  the  findings  of  the  Court. 

Where  under  Equity  Rule  70%  it  could  only  be  in¬ 
ferred  that  the  court  by  confirming  the  report  of  an 
auditor  adopted  his  finding  as  its  own,  under  the  new 
rules  the  findings  of  the  auditor  if  confirmed  by  the 
court  are  expressly  to  be  considered  as  the  findings 
of  the  court. 

Plainly  if  the  report  of  the  auditor  does  not  comply 
with  Rule  52  for  failure  to  include  findings  of  fact,  and 
the  court  confirms  it  as  it  did  in  the  instant  case,  the 
error  inherent  in  the  report  is  transferred  to  the  court 
acting  upon  it,  and  any  judgment  predicated  thereon 
must  be  set  aside. 

Therefore  under  the  new  Federal  Rules  of  Civil  Pro¬ 
cedure  an  Auditor  of  the  District  Court  of  the  United 
States  for  the  District  of  Columbia  is  merely  a  deputy 
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of  that  court  charged  with  a  duty,  upon  a  reference,  to 
assist  the  court  in  its  labors  and  whose  findings  and 
conclusions  are  inanimate  until  brought  to  life  by  their 
adoption  in  whole  or  in  part  by  the  court.  Accord¬ 
ingly  if  the  court  confirm  a  report  of  its  auditor  "which 
does  not  comply  with  the  rules,  and  enters  judgment 
based  thereon,  the  judgment  cannot  stand  because 
Rule  52  expressly  provides  that  the  findings  of  an 
auditor  become  those  of  the  court  by  adoption  in  -whole 
or  in  part.  In  the  case  at  bar  the  court  confirmed  the 
report  of  its  Auditor  and  so  adopted  his  report  as  its 
own,  which  contravened  Rule  52,  in  that  no  findings  of 
fact  were  included,  and  caused  judgment  to  be  entered 
in  accordance  with  a  conclusion  of  the  Auditor  as  to  the 
amount  of  damages  sustained.  If  this  case  is  to  be  de¬ 
cided  under  the  new  rules  it  is  pressed  upon  the  court 
that  the  question  of  the  correctness  of  the  conclusion 
of  the  Auditor,  adopted  by  the  trial  court  as  to  the 
quantum  of  damages,  cannot  be  considered  because 
no  findings  of  facts  upon  which  that  conclusion  was 
predicated  are  before  the  Court,  and  the  rules  pro¬ 
vide  that  the  trial  court  and  not  appellate  court  shall 
be  the  fact  finding  authority.  It  would  be  trite  to  em¬ 
phasize  the  distinction  between  the  instant  case  tried 
before  a  judge  and  auditor,  and  a  case  decided  by  a 
jury  where  it  is  the  duty  of  the  court  to  consider  all 
the  evidence  to  determine  whether  the  verdict  can  be 
sustained.  The  new  Rules  and  the  old  Federal  Equity 
Rule  TO1/!*  provide  that  the  trial  court  shall  be  the  fact 
finding  body  and  that  the  function  of  the  appellate 
court  is  to  pass  upon  the  correctness  of  the  conclusions 
predicated  thereon.  It  makes  no  difference,  in  the  view 
the  appellant  takes  of  this  appeal,  "whether  the  con¬ 
clusions  of  the  Auditor  as  to  the  amount  of  damages 
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suffered  by  the  appellees  can  be  supported  by  the  evi¬ 
dence  adduced  before  him.  The  trial  court  adopted 
the  sum  reported  by  the  Auditor  without  any  findings 
of  fact  to  support  it,  and  since  this  procedure  violated 
both  the  old  Federal  Equity  Rule  TO1/^  and  Rule  52  of 
the  new  Federal  Rules  of  Civil  Procedure,  it  is  con¬ 
fidently  urged  that  it  is  incumbent  upon  this  court  to 
remand  the  cause  with  instructions  to  submit  findings 
of  fact. 

Rule  1  (3),  of  Rule  of  Procedure  in  Civil  practice  for 
the  District  Court  of  the  United  States  for  the  District 
of  Columbia,  effective  September  16, 1938,  provides, 

“3.  These  Rules  shall  govern  actions  and  pro¬ 
ceedings  brought  after  they  take  effect  and  also 
all  further  conduct  of  actions  and  proceedings  then 
pending,  except  to  the  extent  that  in  the  opinion  of 
the  court  their  application  in  a  particular  action 
or  proceeding  pending  when  these  Rules  take  ef¬ 
fect  would  not  be  feasible  or  would  work  injustice, 
in  which  event  the  former  procedure  applies.’ ’ 

This  is  substantially  a  repetition  of  Rule  86  of  the  Fed¬ 
eral  Rules  of  Civil  Procedure. 

From  the  length  of  the  Auditor’s  Report,  together 
with  the  fact  that  it  was  filed  only  twelve  days  after 
the  Federal  Rules  of  Civil  Procedure  became  effective, 
it  seems  probable  that  its  preparation  had  been  largely 
completed  before  September  16,  1938,  and  in  view  of 
the  Rule  of  the  District  Court  of  the  United  States  for 
the  District  of  Columbia,  just  above  quoted,  it  might 
well  be  questioned  whether  the  auditor  or  the  Court  in 
a  case  which  had  been  so  long  pending  would  be  held 
controlled  by  the  new  procedure,  on  the  ground  it 
would  not  be  feasible. 
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However  that  may  be,  either  the  new  rules  just  dis¬ 
cussed,  or  Federal  Equity  Rule  TO1/-*,  controlled  the 
action  of  the  court  and  there  is  no  apparent  or  real  dif¬ 
ference  between  them  in  their  application  to  the  point 
now  in  question.  Rule  52  expressly  makes  the  findings 
of  an  auditor  which  are  adopted  by  the  court  its  own; 
and  the  requirement  in  the  District  of  Columbia  that 
the  report  of  the  auditor  must  be  confirmed  by  the 
Court,  taken  together  with  the  requirement  of  old 
Federal  Equity  Rule  70Mj  as  to  findings  of  fact  must 
reach  the  same  result.  If  the  court  takes  affirmative 
action  by  ordering  entry  of  judgment  predicated  on 
confirmation  of  the  audtior’s  report  it  certainly  adopts 
that  report  as  its  own,  and  if  the  report  itself  does  not 
comply  with  either  old  Equity  Rule  70M>  or  Rule  52,  the 
judgment  must  be  set  aside. 

As  the  case  stands  on  this  record  the  judgment 
against  appellant  in  the  sum  of  Nine  Thousand  Dol¬ 
lars  is  merelv  an  arbitrary  sum  awarded  bv  an  Auditor 
without  factual  support  of  any  kind  and  then  con¬ 
firmed  by  the  Court.  No  findings  of  fact  have  been 
filed  at  any  stage  of  the  cause  and  appellant  is  both 
uninformed  as  to  upon  what  state  of  facts  he  was  found 
to  have  violated  his  restrictive  covenant,  and  as  to 
upon  what  facts  the  award  of  large  damages  was  pre¬ 
dicated,  which  resulted  in  the  entry  of  judgment 
against  him. 

It  is  the  position  of  the  appellant  that  to  take  money 
away  from  him  without  informing  him  as  to  the  facts 
upon  which  the  court  reached  its  conclusions  would 
be  in  violation  of  express  rules  and  would  amount  to 
a  denial  of  justice. 


65 


CONCLUSION. 

The  position  of  the  appellant  is  that  unless  this 
Court  protects  him  he  will  be  obliged  to  pay  a  large 
sum  of  money  to  settle  a  judgment  entered  against  him 
by  the  court  below  without  having  been  informed  either 
as  to  upon  what  state  of  facts  he  was  found  to  have  vio¬ 
lated  the  restrictive  covenant  or  as  to  on  what  evidence 
adduced  before  the  Auditor  the  award  of  Nine  Thou¬ 
sand  Dollars  later  confirmed  by  the  court  and  resulting 
in  a  judgment  was  predicated. 

Appellant  feels  that  when  he  had  offered  competent 
evidence  refuting  the  claim  of  the  appellees  he  was  en¬ 
titled  as  of  right  as  well  as  by  the  rules  to  have  express 
findings  of  fact  made  on  the  issues  raised  and  that  to 
hold  sufficient  a  statement  by  the  auditor  that  after 
careful  consideration  of  the  entire  testimony  and  evi¬ 
dence  he  had  reached  his  conclusion  as  to  the  sum 
which  should  be  awarded  as  damages  amounts  to  a 
denial  of  justice.  Appellant  is  the  more  certain  that 
the  auditor  erroneously  awarded  damages  of  Nine 
Thousand  Dollars  against  him  by  the  conviction  that 
a  proper  consideration  and  analysis  of  all  the  testi¬ 
mony  adduced  at  the  hearings  could  only  lead  to  the 
conclusion  either  that  no  substantial  damages  from 
operation  of  the  Counter  Lunch  had  been  proved  or  if 
the  testimony  could  be  construed  so  as  to  support  an 
award  of  any  damages  resulting  from  this  source  it 
could  only  justify  awarding  a  small  amount  and  that 
the  award  of  Nine  Thousand  Dollars  is  grossly  exces¬ 
sive. 

It  is  respectfully  submitted  that  the  case  should  be 
remanded  with  instructions. 

Bion  B.  Liuby, 

Attorney  for  Appellant 
George  L.  Goodacre. 


